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PREFACE* 


*PHiE  Mowing  reports  oi  Adnuialt^  < 
wre  published  flrom  no  other  motive,  than  thai 
of  adding  tio  the  store  of  decisions  npon  nati* 
enal  law ;  which  are,  b»  yet,  hy  no  means  too 
numerous,  and  whick  in  these  times  of  lasthig 
warfere,  can  never  come  amiss  to  the  proles«» 
»ion.  It  may  appear  presumptuous  m  the 
advocate  of  a  provincial  Bar  to  engage  in  aa 
undertaking  of  this  sort,  wlwn  similar  publi- 
cations  are  daily  occupying  the  abler  talents  of 
the  mother  country,  among  the  important  re« 
cofdb  of  high  and  superior  tribunals.  But  as 
the  Vice-Admiralty  courts  of  tlie  colonies^ 
sinee  the  forty-first  year  of  his  present  Ma« 
Jestj^^s  reign,  have  been^  placed  upoa  a^  truly  m^ 
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dependent  and  respectable  footing,  and  ar0 
now  filled  by  men  of  professional  distinction 
from  the  parent  state;  their  judgments  are  be- 
come interesting  and  valuable,  not  only  to  the 
practitioners  of  their  several  courts,  but,  the 
reporter  hitmbly  conceives,  to  the  profession 
at  large  within  the  British  dominions. 

The  court,  in  which  these  decisions  were 
given,  was  established  upon  its  present  basis 
in  the  year  1801.  The  irregularities  which 
had  prevailed  in  the  Vice-Admiralty  courts 
having  given  occasion  for  complaint,  both  at 
home  and  abroad/  at  length  drew  the  attea-: 
tion  of  His  Majesty's  Ministers,  and  of  the 
Legislature.  It  was  thought  proper,  by  lesr 
«ening  their  number,  by  extending  their  juri^Sr 
diction,  and,  by  increasing  the  salaries  of  the 
judges,  to  give  them  greater  consequence  and 
dignity,  and  to  induce  gentlemen  acquainted 
with  the  law,  and  the  practice  of  the  courts  in 
England^  and,  particularly,  some  of  the  advo* 
cates  of  the  civil  law,  to  accept  of  these  judi- 
cial oflSces.  With  this  view.  His  Majesty, 
by  a  letter  of  Lord  Grenville,  dated  the  22d 
day  of  January  J  1801,    directed    the  Lord) 
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Commissioners,  of  the  Admiralty,  to  revoke 
the  prize  commissions  which  had  been  granted 
to  the  Vice-Admiralty  Courts  in  the  West  In- 
dies^  and  in  the  colonies  upon  the  American 
continent,  except  Jamaica  and  Martinico.   An 
act  of  parliament  was  then  passed,  in  July  , 
1801,  (41  Geo.  III.  cap.  96.)  by  which  "  each 
and  every  of  the  Vice-Admiralty  Courts  esta- 
blished in  any  two  of  the  islands  in  the  West 
Indies,  and  at  Halifax  in  America,  were  impow- 
ered  to  issue  their  process  to  any  other  of  His 
Majesty's  colonies  or  territories  in  the  West 
Indies  or  America,  including  therein  the  Ba^ 
hama's  and  Bermuda  islands,   as  if  such  court 
was  established  in  the  island,  colony,  or  terri-» 
tory,  within  which  its  functions  were  to  be 
exercised.*'     His  Majesty  was  authorised  to 
fi^p  salaries  for  the  Judges,  not  exceeding  the 
suni  of  Two  Thousand  PQunds  per  annum  for 
each  Judge,  ?Lnd  it  was  then  enacted,  '^  that 
the  profits  and  emoluments  of  the  said  Judges 
should   in   no  case    exceed   Two    Thousand 
Pounds  each  in  any  one  year,  over  and  above 
their  salary.'*     Martinique  having  been  given 
pp  at  the  peace  in  1801,  a  Vice-Admiralty 
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Court  was  erected  at  Barbahoes  in  lieii  of  lii 
By  another  act  (43  Geo.  III.  chap.  160.)  in 
1803,  provision  was  made  for  the  Judges  of 
Vice- Admiralty  Courts  to  be  established  in 
the  Bahama  and  Bermuda  islands,  and  at 
Malta. 

In  August  1801,  Alexander  Croke,  LL.  D. 
an  advocate  of  the  civil  law,  and  a  barrister  at 
law,  had  the  honour  of  being  oflfered,  without 
solicitation,  •the  first  appointment  upon  this 
new  establishment,  with  the  choice  of  his  sta- 
tion; in  which  he  preferred  the  severe,  yet  heal- 
thy air  of  Nova  Scotia,  to  the  luxuriant  but 
hazardous  climate  of  the  IVest  Indies,  and  has 
presided  in  it  ever  since  that  period. 

During  this  timci,  and  for  many  previous 
years,  the  Author  of  these  Reports  has  been 
unremittingly  engiaged  in  the  practice  of  that 
court.  This  practice,  has  afforded  him  the  op- 
portunity of  occasionally  taking  notes  of  some 
of  the  principal  cases;  The  arguments  are 
not  detailed  to  the  extent  in  which  they  took 
place,  but  the  judgments  are  reported  at 
length,  and  with  strict  accuracy  as  to  the  chief 
grounds  and  substance  of  them.    For  this  stt^ 
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iisfabtioh  i)e  is  much  indebted  to  the  kind  As^ 
sistance  of  the  learned  judge,  to  whose  minutes 
he  has  had  inrelcome  access.  Many  of  the  fol-* 
lowing  cases  have  been  already  published  at 
Halifax^  at  the  particular  request  of  the  gen- 
tlemen of  the  profession,  »nd  other  persons  in- 
terested ;— ^thfit  pf  the  Zodiac  by  the  autho- 
rity of  the  goveriior- 

The  Author  of  this  work;  is  known  merely 
within  his  own  professional  sphere,  and  that  a 
very  humble  one,  but  the  Judge  whose  decrees 
he  has  ventured  to  record,,  is  not  so  obscurely 
situated.  He  has  not  only  distinguished  him-> 
self  as  an  advocate  in  lector's  Commons,  but 
his  vindication  of  our  belligerent  rights,  in  his 
txcellent  answer  to  Schlegel,  and  his  intro- 
duction to  the  case  of  Horner  and  Lydiard, 
have  brought  his  talents  into  tliat  notice  which 
cannot  but  add  a  value  to  his  judicial  deci- 
iions.* 

Whether  or  not  these  cases  may  be  received 

*  Dr.  Croke  is  the  descendant  ilnd  the  representattre  of 
the  family  of  "Sir  George  Croke^  the  Reporter,  who  so  ably 
defended  the  cause  of  rational  liberty  in  the  cases  of  the 
riiig  money^  and  HanibdaCs  imprisonment.    The  history 


as  authorities  in  other  courts,  is  not  for  the 
Reporter  to  enquire.  He  begs  leave,  however, 
to  remark,  that  the  judgments  of  Vice- Admi- 
ralty Courts,  are  not^  in  matter  of  prize, 
strictly  speaking,  colonial,  and  may  therefore 
be  considered  as  more  immediately  proceeding 
from  the  voice  of  the  nation.  The  great  and 
good  man  who  has  prescribed  for  so  many 
years,  in  the   High   Court   of  Admiralty  of 

of  this  family  i%  giren  in  TFard^s  lives  of  the  Gresham  Pro- 
fessors, and  in  Sir  Harbottlc  Grimstone^s  preface  to  the  Re- 
ports. The  latter  mentions  a  curious  circumstance  which  I 
shall  copy  in  his  own  words.  ^^  This  reverend  Judge,  Sir 
George  Croke^  w^s  descended  of  an  ancient  and  illustriooi 
family  called  Le  Blount^  bis  ancestor  in  the  time  of  the 
civil  dissention  between  York  aqd  Lancaster^  being  a 
fautor  and  assistant  unto  the  house  of  Lancaster^  was  in- 
foiccd  to  subduct  and  conceal  himself  under  the  name  pjT 
Crokcy  till  such  time  as  King  Henry  the  Seventh  most 
happily  reconciling  those  different  titles,  this  our  ancestor 
(Grimstoriy  who  was  the  progenitor  of  the  present  peer  of 
that  name,  married  one  of  Sir  George  Croke^s  daughters)  in 
his  postliminnm,  assuming  his  ancient  name,  wrote  himself 
Crokey  alias  Blount^  that  of  Blount  being  altogether  omitted 
by  our  Judge's  father  upon  the  marriage  0|f  his  son  and 
heir,  Sir  John  Croke^  with  the  daughter  of  Sir  Michael 
Blounty  of  Maple  Durham^  in  the  county  of  Oxford J^ 

Pref.  Cro.  Cffr. 


^ngtand,  has  raised  his  own  reputation,  as 
well  as  that  of  his  country,  for  national  justiee, 
to  an  eminence  of  which  Englishmen  may 
proudly  boast.  This  boon  has  been  acquired 
by  a  system  of  independent,  just,  and  humane 
principles,  vhich  have  been  followed,  it  is 
hoped,  with  strict  attention  by  the  inferior 
tribunals — among  them  the  Vice-Admiralty 
Court  of  Nova  Scotia,  the  Reporter  may  be 
allowed,  without  vanity,  to  assert,  is  not  the 
least  distinguished  for  an  adherence  to  that  ad- 
mirable system,  a  system  which  "  all  those  who 
entertain  the  wish  of  Esto  perpetua  /  with  res- 
pect to  the  safety,  the  independence,  and  the 
glory  of  the  British  empire"  will  ever  feel  the 
obligation   of  adopting. 

JAMES  STEWART, 

Halifax,  Nova  Scotia, 
August  1, 1813. 
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Lei  Tsoib  Fexeks.  %^^ 

On  tie  pari  rf  the  CapUHrs.  the  Kpig's  j^dvoea^  aAwIm 
eamtemled.^Th9X  this  being  a  French  ship^  wd  H^e  gy^^jj^gy 
whole  of  her  cargo  French  property,  a  coDdemnation  {JJ^^J^JJ^^ 
of  both  must  ensue^  although  the  claim  pf  Messrs.  waraitcnw 
Dennis  might  raise  a  plausible  questioo/respectiog  SnlTto^i^ 
the  oeiitraldomicil  of  those  gentlemen.   TbiV^V(^l 
saileil  fimm  JBo/limore  for  FraEce,  in  ignorapce,  it  |s 
tniei  irf  the  existing  war  between,  France  and  Sn^* 
hmd^  and,  while  on  her  voyage,  received  the  fi^t  in* 
telligence  of  this  event    At  the  tnstigatioi^  pf  llje 
Claimants,  who  had  property  to  a  considenbje 
amount  on  board  of  her,  the  master  consent^  to  re* 
turn  to  Baltimore^  where  the  Messrs.  Dennie  had 
been  residing  several  years  4^ring  the  late  war* 
IfVhile  in  the  act  of  i^etuming  to  Baltimore^  she  w9e 
captured^  and  brought  into  Haitffx  for  aiyt^py* 
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The  tion,  by  a  private  ship  of  war,  the  GovetJUMr  Carlton^ 
frebks.  owned  by  Forsylh^  Smithy  and  Co.,  of  this  port,  who 
Q^  J,  are  clearly  eutitled  to  both  ship  aod  cargo  as  the 
1803.  avowed  property  of  the  enemy.  The  claimants  may 
probably  assert  that,  although  they  had  quitted  Bal^ 
timore  with  a  view  of  returning  to  France,  not  know- 
ing of  the  war,  they  were  equally  determined  when 
they  had  heard  of  the  renewal  of  hostilities,  to  re- 
turn to  Baltimore,  and  take  up  their  abode  again  in 
the  neutral  country.  But  this  intention  not  kaviog 
been  carried  into  complete  effect,  and  the  parties 
having  re»assumed  their  neutral  French  character, 
they  *are  liable  to  all  the  consequences  attendant 
upon  it  until  they  are  again  actually  domiciled  in 
America.  The  bare  intent  of  returning  to  Baltimore 
is  not  in  itself  sufficient,  to  restore  them  to  their  neu- 
tral rights.  They  had  departed  from  America,  with 
all  their  property,  and  all  their  books  and  papers, 
and  with  a  professed  determination  not  to  return  to 
it.  It  would,  therefore,  be  going  much  fatrthec^  on 
the  score  of  national  indulgence,  than  any  decided 
C9se  of  domicil  would  warrant,*  to  admit  the  claim 
of  Messrs.  Dennis  under  these  circumstances,  and 
to  restore  the  cargo  to  them  as  resident  merchants 
of  Baltimore. 

On  the  part  of  the  Claimants,  the  Solicitor  Gene- 
ral.— No  question  can  arise  in  this  case,  but  what 
relates  to  the  domicil  of  Messrs.  Definis.  The  ship 
is  avowedly  French,  and  the  cargo  is  admitted  to  be 
the  property  of  persons,  who  are  natives  of  France, 
but  who,  for  several  years  during  the  late  war 
were  domiciled  in  Baltimore,  there  carrying  on 
trade  as  resident  merchants  of  America.  Had 
the  capture  taken  place  while  the  ship  was 
proceeding  to  France,  the  claimants  must  have 
been    considered    as  sailing   under    their  native 
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»nd  hostile  character;  biit  as,  at  the  time  of  capture,  l^r^w 
the  ship  was  actually  bound  to  Baltimore^  at  the  ex-  fkirct. 
press  desire  of  the  clainiauts,  their  intention  for  re-  orf.i*, 
turning  there  must  be  taken  for  granted,  a  fact  upon 
which  their  claim  of  restitution  altogether  rests. 
They  had  gained  a  neutral  character  by  their  former 
residence  in  Baltimore:  and,  a  peace  intervening  be* 
tween  France  and  England^  they  were  desirous  of 
visiting  their  native  country;  and  were  removing  with 
their  papers  and  property  for  that  purpose,  totally  ig- 
norant of  the  existing  war,  which,  no  doubt,. had 
they  known  of  it  would  have  determined  ihem  to  re* 
main  in  Baltimore.  While  on  their  voyage  to  Fnmcei 
they  receive  the  first  intelligence  of  this  event,  by 
which  their  intentions  of  retnming  to  France  are  de- 
cidedly abandoned,  and  they  are  captured  on  their 
way  back  to  Baltimore,  with  the  determination  of 
again  residing  there.  This  is,  therefore,  a  perfect 
ftfHMranrp/tonoftheir  neutral  character,  which,  under 
the  existing  circumstances,  they  had  a  right  to  adopt 
It  is  evident  that  the  intention,  on  their  part,  of  re- 
turning to  France^  was  altogether  founded  on  tlie  pre- 
sumption of  there  being  an  established  peace  between 
thajt  country  and  Englatid.  The  animus  redeundi ov\gi^ 
natedin  that  idea,  and  it  would  be  a  violation  of  nati- 
ooal  justice  to  consider  Ihe  claimants  in  the  light  of 
enemies;  when  their  conduct,  so  far  from  being  hostile 
at  the  time  of  the  capture,  was  consistent  with  every 
principle  of  neutrality.  Immediately  upon  hearing 
of  the  war,  they  desire  again  to  become  neutral  in* 
habitants  of  America,  and  to  regain  that  peaceful 
doniicil,  which  they  never  would  have  quitted,  but 
in  the  event  of  peace.  They  should,  therefore,  be 
considered  as  still  domiciled  in  America,  and,  of 
coarse  entitled  to  the  restitution  of  their  property. 
The  King's  Advocate  in  r^/)/y,— The  claimantr 
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LffO^Ait  ^^^i^g  made  tbeir  election  to  quit  the  tieatral  conn* 
FwMtfc      try,  and  embarked  themselves  and  their  property  in 

*  ^i«^  ^^  enemy's  vessel,  most  take  all  tlie  consequences 
of  such  election,  and  cannot  plead  their  ignorance 
of  the  vrar.  Nor  can  a  change  of  intention,  after 
their  knowledge  of  it,  avail  them.  The  ammuM  rt* 
dkmndi  was  carried  into  effisct  the  very  moment  they 
quitted  the  shores  of  the  neutral  country  noder  a 
FreneA  iag:  and  their  beiiig  in  a  Fremek  vessel,  at 
the  time  of  the  capture,  was  as  effectual  a  return  to 
their  native  country,  as  if  they  had  landed  in  Framee. 
It  is  true  they  were  on  their  way  back  to  Baliimar$ 
at  the  time  tliey  were  captured,  but  they  might  hmr^ 
adopted  this  measure  for  the  purpose  of  protectioo^ 
and  in  order  to  secure  a  safer  retreat  to  France  in  • 
neutral  vessel*  They  are  no  more  entitled  to  resti* 
lution  nnder  these  circumstances,  than  they  wovld 
have  been,  had  the  ship  been  captured  whtte  pnr- 
•uing  her  course  to  JRrmkM  in  ignorance  of  the  war* 

JUDQMBKT. 

Dr.  Croke.^TbiB  is  a  case  of  some  foods  found 
on  board  a  vessel,  bound  originally  ifrom  JBaitimon 
to  Dunkirk^  but  which,  at  the  time  of  capturO'by 
an  English  privateer,  had  changed  hir  course,  and 
was  destined  to  Boitmi.  They  have  been  daitned 
by  Benjamin  Denjfs,  a  passenger  on  board  the  ves* 
sel,  his  property  in  them  has  not  been  tKspuled;  and 
the  only  question  for  the  consideratiou  of  the  Gourt 
is,  ilipb^dier  Denys  is  a  person,  in  respect  to  ills' na* 
tiohal  character,  who  is  iotitled  to  restitution. 

It  appears  by  the  affidavit  annexed  to  thef  claims 
that  he  is  a:  JFWacAaum  byorigin,  bom  at  Dunkirk. 
M^iih  respect  to  the  foUowingf  circumstances  of  Ms 
lifie>  besides  Ihs  Own  affidavit,  it  is  proved  by  the-act 
of  natniralixalion,  which  beans  ditt^  in  4908^  ^l^ha 
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hkdihaa  been  TeB\dmt&yej€Bn9t  Baltimore  Tbtp    .jHTRm 
coiTeqfK>QdeDce  in  bis  letter-book,  and  other  doca-      r»tii>«. 
laeBtSy  ^ew  bim  to  have  coottnued  there  from  that       0^.4%  ' 
time.    It  being  therefore  fully  proved  that  be  had 
been  resident  at  Baiiimare  for  ten  yeara,  that  he 
has  been  admitted  a  citizen  of  the  United  StateM^ 
powesaed  a  bouse,  and  bad  been  carrying  on  conn 
merce  there  for  that  period,  it  must  be  admitted 
that,  till  this  transaction^  he  was  to  all  intents  and 
pQr|x»8fas  an  American  merchant,  and  intitled  to  all 
the  privileges  that  attach  to  that  character. 

But  it  appears  that  he  bad  formed  an  intention^  for 
iome  time,  of  removing  from  the  Umied  States.  In 
ipaie  of  the  earlier  letters  indeed,  his  mind  seems  to 
hare  fluotuated  a  good  deal  upon  this  bead,  lo 
lome  of  those  of  1706|  he  occasjonaUy  expresses 
himself  iq  terms  of  satisfiiction  at  the  prosperity  of 
bis  afly rs^  and  his  wish  to  end  his  days  in  his  own 
eoQUtry.  As  we  advance,  his  resolution  to  quit  the 
VfUted  States  becomes  more  definite  till  it  is  carried 
into  execution  by  the  present  voyage* 

It  has  been  said  by  the  counsel,  that  these  letters 
im  not  intitled  to  much  credit,  that  they  are  a  sort 
of  colourable  letters,  to  hold  bim  out  as  a  Fremek* 
man  for  the  advauMg^  pf  his  commercial  connexiona 
with  tbati  country,  If  we  cannot  discover  ^  mau*s 
real  iptentjons  in  a  private  coo^ential  correspon- 
deace  of  this  kind,  with  his  fatlier^i  his  brother,  and 
other  particular  friends,  and  carried  on  for  a  num« 
ber  of  years,  I  dp  not  know  where  else  we  can  look 
for  them* 

At  first  it  iqipears  to  have  been  his  design  to  re* 
turn  ta  SL  Ji^mingo^  where  be  bad  formerly  retiidcd^ 
baiaa  the  dreiKdfi^  st^ite  of  that  island  had  rendered 
it  iQiiwssible,  and  as  he  bad  been  repeatedly  roi* 
taeslad  by  hia  father  to  letum  to  France^  be  deter* 
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t«?TRoif  niinecf  upon  going  to  that  country.  It  has  been 
.  FBBHEt.  argued  by  his  counsel,  that  this  voyajre  wa«  merely 
Oct.  tt,  for  the  purpose  of  making  a  visit  to  his  father,  and 
^•^  that  he  intended  to  return  to  Baltimore:  but  it  is 
imposs-ible  to  read  those  letters  without  being  fully 
confirmed,  that  it  was  his  intention  to  leave  the. 
iStales  entirely,  and  to  transfer  his  domicil,  and  his 
whole  property  to  his  native  place.  This  appears 
plainly  from  the  whole  series  of  letters ;  fiom  the  first 
wish  which  he  formed  upon  the  subject,  tothemoment 
of  his  setting  sail.  In  a  letter  of  the  3d  Aprils  1798, 
he  says  "  he  hates  the  country  and  desire/s  to  be  out 
6f  it."  There  are  many  other  expressions  of  a  simi^ 
lar  tendency,  in  letters  both  before  and  after  that 
date.  At  the  end  of  18()2,  his  plan  of  removal  seems 
to  have  been  completely  arranged.  He  is  winding 
up  his  affairs,  and  proposes  to  sail  the  next  summer. 
In  a  letter  of  the  22d  of  November  1802,  to  Naninck 
he  says  **  I  will  ship  all  my  little  capital  and  sail  to 
France  in  the  spring."  The28d  to  his  father^  **  I  wait 
for  the  approach  of  spring  to  change  my  batteries 
and  seek  my  fortune  eltiewh^re.'-  In  1803,  11  th 
January,  **  1  have  nothing  more  ta  do  but  ship  my 
small  concerns,  and  come  to  him.'-  His  rent  for  his 
house  expired  the  10th  of  «/u/^,  and  he  ^"wishes 
that  may  be  his  last  <lay  of  being  there."  He  speaks 
of  his  ^'having  sold  his  house,  and  of  taking  his  two 
negro  girls  with  him,  and  shipping  all  bis  little  ca* 
pital."  In  short,  from  the  whole  tenor  of  the  cor- 
respondence, no  person  can  hesitate  a  nK>nient  to 
pronounce  that  he  had  quitted  his  domicil  in  Ame^ 
rica^  and  was  going  with  the  whole  of  bis  concerns 
to  take  up  his  abode  in  France.  From  the  moment 
therefore,  that  he  put  his  foot  on  board  this  vessel, 
he  was  completely  divested  of  bis  Ammcan  churac*! 


idox 


COURT  OF  yiCE-ADMIRALTT.  'I 

Utf  and  was  become  a  French  citizen.  .  And  had  ^.g^'^^ocs 
the  capture  been  made  in  the  prosecutiun  of  the  'Frkre»^ 
original  voyage,  this  property  would  have  been  sub-  uct.  if, 
ject,  without  the  smallest  doubt,  to  confiscation. 

But  a  circumstance  occurred,  which  completely 
ajters  the  complexion  of  the  case.  They  had  sailed 
fipm  Baltimore  without  auy  knowledge  of  the  war, 
which  is  proved  by  all  the  witnesses,  anfl  indeed  by 
the  evidence  of  the  thing'  itself,  for  the  order  for 
general  reprisals  did  not  issue  till  the  16th  of  ilfay, 
and  this  vessel  sailed  17th  June^  within  which  time 
the  news  could  scarcely  have  arrived.  On  their 
passage  they  met  an  American  brig  from  England^ 
wbioh  informed  them  of  the  declaration  of  war. 
They  immediately  altered  their  course  and  stood 
for  Hostan^  the  nearest  port  in  the  JStaUs.  Whether 
tbia  was. at  the  suggestion  of  the  passengers,  or  of 
tbe  master's  own  motion,  there  is  some  little  dif- 
ference in  tbe  evidence  of  the  master,  and  the  mate. 
But  it  is  of  no  consequence,  for  this  alteration  of 
the  destination  was  so  obviously  for  the  benelit  of 
all  parties,  that  probably  little  discussion  took  place 
about  it,  and  it  might  be  difficult  to  say  accurately 
by  whom  it  was  first  suggested.  Atter  the  vessel 
had  pursued  her  voyage  to  Boston  for  a  whole 
HiOQtb).  the  capture  was  made. 

Here  then  is  a  very  material  alteration  in  the  cir- 
cumstances of  the  case.  Whatever  might  have  been 
the  original  intention  of  the  parties,  and  whatever 
might  have  been  the  consequence  of  a  capture  in 
pureuit  of  that  original  intention,  the  vessel  was  not 
ts^keu  whilst  she  had  a  French  destination,  but  upon 
^  voyage  actually  to  Boston.  No  doubt,  if  in  cou- 
feqiieMce  of  the  war  the  claimaut  had  changed  his 
iuteiUio|]  of  removing  to  France^  and  had  re:&oived 
to  continue  in  the  United  Utatcs^  provided  such  in- 
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Lto%oii     t^ntw^**  ^^^  proved,  it  would  entirely  do  awa3f  tlM* 
fk«rm.      coosequences  of  his  original  inteDtion,  and  of  all  the  - 
Oil.  ,i^       acts  done  in  puhsuanre  of  it,  and  be  would  become 
re-inTested  with  his^  former  American  cban|cter. 
Bdt  the  mere  change  of  destination  to  Bo$ion  alone 
ia  not  conclusive  upon  this  point,  for  it  might  be 
designed  only  to  facilitate  the  means  of  effectii^  the 
Toyage  to  France  with  greater  security,  to  avoid 
the  di^ng^r  of  transporting  himself  and  his  property 
\n  ah  enemy's  ship,  by  procuring  a  neutral  vessel. 
For  it  is  not  the  mere  feet  of  being  captured  on  m 
yoyage  to  JFronee,  which  would  affect  this  questioD, 
but  ^he  fact  of  his  having  aibandoned  his  Americam 
floinicili,  and  being  in  the  ac|  of  transferring  it  to 
Fmnce^  and  it  14  of  no  consequence  whether  thisr 
transmigration  was  to  be  effected  by  a  diffect  or  % 
circuitous  voyage,  through  a  French  or  through  a 
neutral  communication.     It  reuoains  therefore  ^ 
question  of  intention,  and  of  this  there  isi  but  little 
fividence.   .The  pircumsti^nce  of  his  being  captured 
do  a  voyage  back  has  a  |ittl^  w^i^h^.    Itcaimot 
likewise  hp  denied,  <hat  SQipetliiog  of  an  idea  of 
peace  was  inixe4  up  ii^  his  first  desigd  of  removal. 
|)uriog  the  continuaq9e  of  war,  he  tak^  no^  step* 
towar^is  it^  \fjat  is  constantly  wishing  for  peape,  thaff 
he  may  go  to  France^    In  his  letters  just  before  hm 
sailed,  h^  speaks  of  t^ie  rumours  of  war,  which  ha4 
spread,  and  thpugh  h^  gives  (ittle  credit  to  thetn,  1m 
seems  ui^der  great  apprehension  lest  (hey  should 
prove  true.    Aqd  in  one  letter  he  says  ezpresrly« 
that  such  an  event  would  render  the  execution  of 
his  plans  impossible.    These  are  circumstances  id 
favour  of  the  claiiii^nt,  th(^ugh  pqt  quite  conclusit^elr 
In  this  state  of  die  cfiose,  I  caujpot  either  condemof 
pT  acquit,  and  I  must  direct  the  claimant  to  bring  ii| 
in  uAdtnii  ^tt^  V|K)ii  his  reofhkig  this  ittii^^ 


of  war,  he  bad  totally  abandooed  Hs  inteotfon  of    i^jn'^TBort 
rftnovitig  to  France  during  the  continnance  of  the      '■h'*"- 
^ai",  and  designed  cb  retain  to  \k\B  domicil  in  the       o^,\t^ 
Ignited  Slalei.  ^^ 

A  very  full  and  satisfactory  affidavit  was  after- 
wards brought  in,  upon  ii^hich  the  good9  wer^ 
restored. 


J^  RxiMb  D£«  AdNss.  LeGhetoiiftr.  Master,  taken: 
by  Qis  Afi^psty's  sbipt  A^uw^ 

Ifrh  C!roke.^n[VX\9  is  an  ektraordttiary  case.    It  Priieforfritf4 


^h 


X 


Ibr 


|8  an  application  to  the  Gotirt  fop  mt^ncr  with 
the  condeifiiiatioif  of  a  vessel  which  has  been  seized,  j^tmtiAM!!^ 
not  on  befaftlf  of^he  captor,  but  of  a  persou  to  whom 
he  has  sold  it. 

ft  is  irregular  in  every  respect,  and  rtot  one  of  His 
Majesty's  instructions  relating  to  proceedings  upon 
prize  have  been  observed.  Neilherthe  master  nor  anf 
idf  the  crew,  hate  been  produced  fS>r  their  examiuaf 
ffon  ttpon  thp  fittanding  ipterrpgatories,  nor  has  any  a& 
fidhyit  been  oflferisd  to  account  ibr  the  omission;  The 
Afpir  papers*  h||ve  beeq  brought  in,  not  upon  the 
fMlth  of  tb0  prjiEe  master,  or  any  persod  on  boant 
tlH^  pa|>i!QHtig  nhfp,  but  of  ^  mere  striinger,  a  manf 
#h<^  weqt  acejdt^Ut^tly  from  this  country  after  the 
^ptarift  wtte  made^  ai|d  who  must  be  entirely  un- 
fcqaaihfed  wifh  f very  circumstance  relating  to  it. 
Tb&^C&ptpr,  iiqt  only  before  condeinqation,  but  her 
liMre  anflf^l  steps  wliftteyer  had  been  taken,  has 
Mlif  fH6  Vtosf  I  to  a  person  of  this  prpviure.  If  the 
i%llit  to^  prtte  pteq  rested  only  on  the  King's  procla- 
featimi,  no  irftetM  Whatever  pould  vest  in  the  cap- 
tor till  condemnatioii.  It  ha^  uniformly  been  held, 
lh*fiilfi^p«iied  tb^  possession  of  (he  captofis 
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laKeihb  *  possession  merely,  under  the  authorily  of  the 
DBS  Agnes.  Court  of  Admiralty,  on  trial  for  those  persons  who 
NwemhfT  15,  sball  ultimately  become  intitled  to  it.  By  this  sale 
^^^  therefore  before  that  time,  he  has  not  only  disposed 
of  \vbat  he  h^d  no  right  to  s^l,  but  has  alno  been 
guilty  of  a  breach  of  trust,  by  partipg  with  a  pos* 
session  which  could  not  legally  be  transferred  with- 
put  the  authority  of  a  proper  court. 
If  captors  suppose  that  a  Court  of  Admiralty  is 
merely  an  appendix  to  a  fleet,  to  hold  up  the  tail  of 
a  capture,  and  just  to  give  it  the  last  »e^\  of  forma-: 
lity,  and  that  it  is  under  their  controul  and  direo 
tion,  and  subject  to  their  caprices,  they  have  forme4 
a  very  erroneous  opinion  upon  the  subject  As  be-r 
tween  Great  Britain  and  ot|ier  countriesn  wheth^ 
enemies,  or  neutral  powers,  they  sire  ^stablisbed 
under  the  general  conventional  law  of  nations^  anc) 
of  particular  treaties,  and  are  bound  to  execute  t|ie 
same  impartially,  as  if  they  were  composed  g(  per^ 
sons  entirely  indepeqdent  and  unconnected  witli 
either  party,  and  were  situated  ia  fin  indifierQi^t 
country.  Copsidered  with  respect  to  Great  Brit^^ 
only,  s^nd  as  between  His  M^esty  and  bis  officers, 
and  other  subjects,  they  are  invested  by  specif^ 
commission  with  all  the  judicial  powers  and  autho- 
rities of  the  Lord  High  Admiral  of  Great  Britain; 
and  the  persons  who  have  the  honor  to  preside  in 
them,  are  the  commissary's  deputies,  or  lieutenants 
of  that  high  officer.  In  this  capacity  as  it  is  their 
duty  to  obey  His  Majesty's  directions,  whether  con- 
veyed in  his  proclamations,  in  acts  of  parliament^ 
or  in  particular  instructions,  so  they  are  bound  tQ 
see  that  they  are  observed  by  His  Majesty's  officers, 
and  by  ail  other  persons ;  and  this  is  a  duty  which 
this  Court  will  endeavour,  to. perform  firmly,  an^ 
conscientiously,  whatever  murmurs  or  discontent  i\ 
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may  occasion  in  those  persons  who  stand  as  parties      la'riihb 
before  it.  de*  Aewit. 

Though  the  right  to  prize  is  given  by  His  Majesty  ifwgmheris, 
m  bis  proclamation  to  the  captors,  yet  as  that  pro-  **^ 
clamatipQ  is  alwa)s  followed  by  acts  of  parliament, 
and  ini^tructionsi  proceeding  from  the  same  authority, 
it  is  held  that  the  directions  for  proceeding  in  case 
of  prize  are  a  sort  of  conditions  annexed  to  the  ori- 
ginal ^nt,  and  therefore  that  the  pon-observance 
of  His  Majesty's  directions,  and  other  misconduct, 
amount  to  a  forfeiture  of  the  general  right  to  prize. 
This  has  been  decided  in  many  cases,  in  particular 
in  that  of  the  Speculation,  Roupely  where  for  a  mqch 
smaller  misconduct  than  appears  here,  it  was  held 
that  the  captors  had  forfeited  their  right  to  the  prize. 
What  degree  of  irregularity  will  amount  to  a  forfei- 
ture it  is  unnecessary  to  inquire,  it  is  sufficient  thfit, 
in  this  case,  all  His  Majesty's  instructions  have  been 
set  totally  at  defiance.  However  unpleasant,  there- 
fore, it  may  be  to  my  own  sensations,  I  should  not 
perform  the  duty  required  in  this  station,  if  1  gave 
the  sanction  of  this  Court  to  such  proceedings,  and 
I  shall  therefore  condemn  the  vessel,  not  for  the 
use  of  the  captor,  qr  purchaser,  l|ut  to  His  M^esty 
absolutely,  not  as  a  droit  and  perquisite  of  Admi- 
ralty, to  which  it  bears  no  resemblance,  but  to  His 
Majesty's  jura  corona^  as  a  portion  of  that  original 
right  to  all  captures,  which,  in  this  case,  from  a 
breach  of  the  conditions  of  the  grant,  have  nqt  been 
divested  aut  of  him.t 

*  This  case  )vas  decided  upon  the  common  law  of  the  Court  of  Ad- 
jniralty^  but  in  subsequent  prize  acts,  as  tlie  45  Geo.  IJL  Chap,  J2, 
Sect.  32,  it  was  'expressly  enacted,  *^  that  it  shall  be  lawful  for  dm 
judge  of  the  Admiralty »  upon  proof  of  the  breach  of  any  of  His  BCt- 
jfstyts  instructions,  or  any  offebce  against  the  law  of  uatiQUSj  to  ^Dr 
^mo  the  priz^  to  His  Majesty's  use  and  disposaL'* 
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^*^*^  The  Venus*  OoiJ/arrf. 

J^^^^^l^i^  nnAKEN  by  the  Lapmmg,  CiiptMi  Skmm.  fm  % 
^  voys^  from  CtUirUtcn  to  Bawdmrnct  which 
coramenipd  on  the  31st  Jaly  1803.  The  cargo  cofH 
sisted  of  colonial  produce,  and,  together  with  the 
ship,  was  claimed  by  the  master  (or  Mesars.  Is 
Paux  and  Taulaint  of  Ckarhtot^  as  Am0riam  d^ 
tizens. 

JDDOMBNT.-«Df.  Crohe. 

The  regnlar  proof  of  property  in  this  ca^e  is  dcK 
fective.    With  respect  to  the  ship,  it  consists  uierelj^^ 
of  a  certificate  from  the  magistrates  that  Lepaux  had 
sworn  that  it  belonged  to  himself  and  the  other  clai« 
mant,  and  a  sea  letter  obtained  on  the  o^th  of  the 
master.    On  the  other  hand,  though  it  had  been  m 
foreign  vessel,  tliere  is  no  bill  of  sale,  nor  of  coorae 
18  it  registered.    As  to  the  cargo,  the  invoice  and 
bills  of  lading  express  neither  acconntnor  risk,  dionghl 
they  state  it  to  be  the  property  of  the  owner  of  the 
ship.    The  master  deposes  that  he  knows  the  olai« 
mants  to  be  the  owners,  because  he  saw  them  take 
dn  oath  to  that  eflbct,  that  he  saw  a  paper  called  a 
biH'of  sale,  but  he  kqows  not  fiom  whom,  nor  the 
contents.  They  also  gave  him  possessioo.    He  saya 
Kkewise,  that  they  are  owners  of  the  caif;ow    lie 
states  as  a  reason  why  she  had  no  register,  thai  ahe 
had  been  a  foreign  vessel;  and  thoqgh  he  has  shewn 
himself  so  ready  to  swear  to  the  property,  his  con- 
Ifeexioa  with  the  yessel  commenced  only  ten  dayf 
before  she  sail^ed^  «od  three  weeks  B&m  the  catgn 
had  been  shipped,    Tkebi;  a  ppMHigeg^  piofessosfc 
that  he  had  no  knowledge  of  the  schooner  prior  to 
the  time  Qf  seeing  her  »  few  dayt  before  he  went  oa 


/* 
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l^rd^  and  there  iB  nothing  in  the  other  examinatioiui      yj^^ 
U>  eonfirm  the  toaster's  statement  ■ 

Under  a  defect  of  eridence,  which  is  admitted  by    ^^"SwI^^* 
the  elaimant's  counsel,  the  only  question  to  be  cmi- 
miered  is»  whether  they  are  entitled  to  farther 
lwo£  ^ 

As  matter  of  righl^  they  certainly  «aifnot  claim 
it;  as  an  imdnigence  tkfij  can  scarcely  be  allowed 
that  privilege. 

It  is.  clear- that  enery  art  has  been  employed,  to 
keep  out  of  sight  t^e  real  history  of  this  ship  and 
eaigo*  Ifot  a  single  paper  sf^iears  which  is  dated 
before  the  23d  of  Jufy^  a  ]nreek  only  before  the  ypy- 
«ge  commenced.  The  masterr  and  the  whole  of  the 
arevr;were  not  shipped  till  the  same  late  period; 
and  the  owners  do.not.seem  to  have  furnished  the 
iMstertindi  that  authentic  information,  which  a 
lostger  aequaintsnce  with  the  vessel  might  have 
Sitahted.  him  to  have  acquired  by  his  personal  ex« 
pesience*  TA$hif  theipassenger,  is  evideptiy  better 
ac<{«aint&d».with  these  transactions  than  h«  is  wil- 
Mqg  to  allow*  tHe  appeani  to  be  a  confidential 
friend  of  the  asserted  tfwsers  ai  lewi,  for  in  their 
letter  to  the  consignee  .they:  direct  him  **  to  tak$ 
ThAt^  advme  m  tknr  awnJ'  Yet  he  is  impmietrably 
silent  about  )her  eoncarns,  aod  ha  affects  even  a  &S7 
tidious  delicacy  not  to  interfere  in  Jthem^  ^*  Xt  i$  woi 
ii»  bmnnees  to  attend  to  suck  ikutge/"  and  after  being 
oo  board  nearly  three  weeks  **  he  4id  op^  /eel  suf* 
fioient  idtesest  to  enable  him  to  pcrc/eiv#  thi^^  ^i;| 
«silorft  were  employed  in  navigating  the  yessel.** 

A  aatisiactory  ireasou  /ojr  .|hi$ , secrecy  mayjbe 
Ibund  in  the  declaratioo  of  yprar^  on  ihp  i6th  of  Jtf4gf, 
i803,Tancl  which  wrived  in,i4«tenV;<i  in  the  .mopth    , 
idJmiy^  iotA^hesEore  ihia  vessel  sailed, 

<9ibflieia.|irooCjUial.thiai^a4ia./^r^^  lasseL  7%t 


U     ^  CASES  DETERMINED  IN  THE 

venui  JTiaster  deposes  that  she  was  ^foreign  vessel,  and 
*— —  had  been  sold  in  the  West  Indies^  whether  in  a 
^"^Mos!^^'  French  island,  or  not,  be  does  not  know.  It  is 
proved  by  many  of  tbe  witnesses,  that  sbe  was  lying 
in  CAarlslon  harbour,  only  three  weeks  before,  with 
French  colours  flying,  with  a  French  master  an4 
crew,  and  French  passengers,  who  had  arrived  in 
her  from  a  French  colony. .  Braderick  deposes,  that 
he  was  on  board  when  she  was  under  French  co* 
lours,  that  there  was  a  man  named  Thebi  on  board, 
giving  orders  to  the  carpenter^  and  the  mate  told 
him  she  came  from  Guadalaupe.  Ue  was  informed 
that  TAeAi  was  the  owner. 

Maltmy  was  on  board  also  when  she  was  under 
French  colours.  The  mate  informed  him  '*  that 
T'hebS  was  the  owner,  and  the  merchant  of  her,  that 
is,  owner  of  the  cargo.''  He  deposes,  that  the  pre* 
sent  cargo  was  then  stowed,  and  he  observed  Thebi 
ordering  bags  to  be  mended ;  he  is  positive  from  the 
information  of  the  mate,  and  the  rest  of  the  crew» 
thai  Thebi  was  the  owner  of  the  vessel  and  caiigp. 

If  then  the  evidence  of  consistent,  uncontradicted, 
and  untmpeached  witnesses,  is  to  be  believed,  this 
wa«  a  French  vessel,  and  the  property  of  Mr.  Thebi^ 
as  was  also  the  cai^,'  and  these  circumstanceis  re- 
ceive great  confirmation  from  the  care  to  conceal 
them. 

If  any  change  of  the  property  took  place,  it  was 
under  a  most  suspicious  state  of  affairs.  It  must 
have  been  immediately  upon  the  arrival  of  the  in- 
formation that  war  had  been  declared.  It  was  after 
the  cai^o  was  on  board,  a  week  only  before  sailing, 
and  after  the  destination  was  settled.  Yet  here  is 
neither  a  bill  of  sale,  nor  any  proof  whatever  of  a 
transfer*  If  it  had  been  really  transferred,  under 
circumstances  so  unfavourablCi  the  claimants  must 
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bare  knowD  die  necessity  of  putting  full  documents       ^"^ 
on  board  ;  tbeir  not  having  .done  so,  would  be  con-  . 
trary  to  tbe  usual  prudence,  with  which  mercantile    ^'''So?  ^^' 
men  ordinarily  conduct  their  affairs. 

This  omission. gives  full  credit  to  what  is  deposed 
by  many  of  the  witnesses,  that  TAebi  was  not  only 
the  original  owner,  of  both  ship  and  cargo,  but  con- 
'  tinues  to  he  so.  Jitme^,  tbe  steward,  believes  the 
vessel  to  be  brought  in,  because  Thebi,  a  Frenchman^ 
IS  owner  of  ship  and  cargo,  that  he  had  tbe  sole 
maifagement,  and  he  beard :  him  say  he  was  con- 
cerned iur  hen  He  heard  him  say  he  had  been  oti 
board  of  her  ever  since  she  h^d  been  buill;  he 
beard  faim  tell  the  captain. what  the  cargo  cost,  and 
how  it  was  stowed ;  and  that  there  were  hoops  for 
donoage,  and  he  had  a  .knowledge  of  all  her  provi- 
sions and  stores. 

This  is  confirmed  by  Brodericky  who  says  that 
Tkdfl  is  concerned  in  vessel  and  cargo.  He  deposes 
to  a  conversation  between  Theh6  and  the  master,  in 
which  it  appears  that  Thebi  had  ordered,  rice  for 
the  use  of  the  vessel.  Malangf  testifies  to  the  same 
purpose ;  and  has  no  doubt  if  the  vessel  and  caigp 
are  restored,  they  will  belong  \o  him.  Auother  per- 
son proves  his  giving  orders  to  the  carpenter. 

On  the  other  hand,  there  are  no  acts  of  ownership, 
proved  in  the  claimants.  Tbe  formal  papers  are  as 
meagre  as  possible.  .  In  the  instructions  from  them 
to  the  master,  be  is  referred  entirely  to  Agassier^  the 
consignee,  ^t  Bourdeaux^  ^'  he  having  their  orders 
am  that  subject^  In  the  letter  to  Agassiet),  his  again 
is  **tQ  resort  to  Mr.  ThebS,  who  mil  direct  him,  and 
whose  advice  they  will  take  as  their  ownJ"  . 

The  master  swears,  that,  on  her  arrival  at  Bour^ 
deaux,  the  ship  was  to  be, sold.  Where  were  the 
title  deeds?    There  were  none  on  board.    Where 
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vSL.      wm  die  aathovity  for  the  sale?    None  is.gHtii  to 
>  the  coamgaee*  none  to  the  master,  none  is  prodaonl 

^"u^  ^^  ^o  TAeii.  ]f  then  we  take  the  Act  as  deposed  to  V 
the  master,  who  is  certainly  competent  to  speak  Id 
so  mpiterial  a  circumstance  in  relation  to  his  Tessel, 
iliat  $A0  was  to  be  $oU^  since  no  power  to  thateffioet 
emanated  from  the  claimants,  VhAl  must  haxre  had 
it  in  his  own  right  and  therefore  must  have  been:tbe 
owner. 

Yet  in  the  foce  of  this  mass  of  evidenoep 
•Mr.  TMbt  has  been  bold  enough  to  swear,  **that 
he  has  no  interest  or  concern  whatever^  dire<^y,  or 
indirectly,  in  vessel  or  cargo^  and  that  he  had  na 
knowledge  whatever  of  the  schooner,  prior  to  the 
time  of  seeing  her  a  lew  daya  before  he  went  passeft* 
ger  in  her,"  though  theitt  is  a  pass  which  shews  that 
he  sailed  in  her  to  Gmadahupe^  in  lAOll 

Brodenck  gives  the  explanation.  He.  was  told 
that  the  vessel  had  ehangeil  her  colooni  to  go  to 
JPranM,  and  to  deceive  BritUh  cruiaers^  and  that 
'^Thebi  was  called  a  passenger  to  ioonc^  the  pro- 
perty from  those  cruisers,  to  carry  en  the  deception, 
and  to  conceal  his  having  been  on  beard  before,  IfO 
took  all  his  trunks  and  baggage  out  of  her;  and 
after  a  few  days  returned  with  them  again,  as  .a 
.fresh  man. 

It  is  not.  necessary  to  enquire  into. the  national 
character  of  TheU^  he  swears  himself  to  be  an 
American  citizen,  and  that  he  now  lives  at  CharteB^ 
Ipn.  In  the  pass  before-mentioned,  in  1801,  he  is 
stiled  a  subject  of  Denmark^  the  master  ^ys,  he  was 
a  planter  of  Idartimque^  we  trace  him  at  Chiada* 
loupe^  and  he  was  now  going  to  stay  some  time  at 
Sourdeaux,  where  his  father  jresided. 

In  this  case  then,  the  original  evidence  being 
essentially  defective  in  ev^  material  document^ 
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there  being  evidently  a  suppression  of  the  tmthi 
palpable  perjury^  and  frauds  and  clear  evidence  of 
eneiny^s  interests ;  it  is  not  such  a  ease  as  can  entitle 
the  claimants  to  further  proof,  and  I  therefore  «oa« 
demn  both  ship  and  cargo. 

Thiis  sentence  was  affirmed  by  the  Lords  of 
Appeal,  and  the  appellants  condemmed  in  costt^ 
Ttb  Ffb.  1805. 


th 


The  Herkimer,  Churchy 

THIS  was  a  case  of  much  legal  importance^  in* 
▼olving  in  it  several  questions  of  national  law, 
that  engrossed  the  attention  of  the  court  and  bar  for 
some  time.  The  property  in  dispute  was  valuable^ 
and  the  parties  intei^sted  in  the  claim  were  persons 
of  the  first  respecl ability  in  New  York;  who  ha4 
engaged  in  a  voyage  to  Lima^  under  a  Spamsk 
licence,  which  they  had  obtained  with  much  dift> 
culty,  and  a  coosiderablti  expence.  The  case  was 
aigued  at  great  length,  by  Hutchison^  Cmflan^  and 
Uniacke  far  the  captors,  the  King^s  Advocate  being 
then  in  England^  and  by  the  Solicitor  General^ 
Robie^and  Halibwrton^  on  the  part  of  the  claimanta. 
The  points  of  argument  are  so  ^ully  considered  in 
the  Judgmeat,  that  .any  detail  of  them  would  be 
unnecessary. 


1804. 
ConoealmeBt 


Judgment.— Dr.  Croke. 

ThiH  vessd  was  taken  by  the  Leander,  npon  a  re- 
turn voyage  from  X^tfiia  to  Hew  York.  The  trans* 
aelion  commenced  at  New  York,  where  she  was 
iadeu)  ID  Marehj  ltt06»  with  bales  of  dry  goods^  ao4 


is  CASES  Dt:Ti:ftM<NCD  IN  ttlK 

™^.       fdiicles  of  European  manufactory^  and  sailed   td 


Bastam^  wher6  she  lay  a  short  time,  without  breaks 
^"iiSL^  ing  bulk^  or  taking  any  articles  on- board,  and  sailed 
trom  thence  on  the  12th  of  Mayi  bound  to  Luna^ 
vhere  she  discharged  her  caigo.  Here  she  lay  four 
months,  took  in  cop^r  in  pigs^  and  Jesuifs  bark^ 
sailed  from  thence  to  Guiacala,  took  in  the  remainder* 
of  her  caigo,  consisting  of  cocoli,  and  sailed  in 
Fehmary  last,  fof  New  York,  in  which  latter  part 
Of  her  Toydge  she  was  captured.  This  return 
targO  is  stated  t6  hiive  bden  purchased  out  of  tiief 
proceeds  of  the  outward  cargo* 

This  trade  with  the  Spanish  col6hies,  wiis  cari-ie<) 
On  under  a  iSpanish  licence^  which  was  left  with  the 
Vice  Roy  of  Pern. 

^  Two  ckims  haye  beed  gften :  the  one  by  the 
Inaster,  on  behalf  of  John  Jackson^  of  New  Yorki 
CIS  the  sole  owner  of  the  ship^  and  for  his  own 
adventure.  The  other  by  Edward  Griswold^  WiU 
liam  Cuttings  and  James  Baxter^  for  themselves; 
and  Brockhold  Livingston,  Robert  Gilchrist,  The* 
-vdosius  Fowler,  and  Josiah  Ogden  Hoffman,  of  New 
York,  jointly  for  the  whole  cargo^  <!onsisting  of 
739,947  pounds  of  cocoa,  697  bars  of  copper,  and 
143  boxds  of  Jesuit's  bark;  and  for  Brockhold 
Livingston  separately,  for  1672  dollars.  The  evi- 
dence consists  of  two  affidavits  annexed  to  the 
claims,  the  examinations  of  seven  witnesses,  and 
four  parcels  of  ships  piiper^^  which  were  found  at 
different  times,  and  in  different  places. 

The  first  oliject  is  to  ascertain  to  whom  this 
cargo  really  belongs,  upon  ^hich,  and  upon  the  na- 
ture of  the  tradci  all  the  questions  of  law  in  the 
case  arise. 

Churchy  the  niaster,  and  Baxter^  the  superctMgo,^ 
/%h6  are  of  course  the  principal  witnesses,  both 
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tfwear    that  the  ctainnanto    are  the   sole  owners.         Th« 

Burnt  deposes  generally  to  the  same  effect;  but  I  , 

shall   have  occasion  to  consider  his  evidence  more     '^'^JJ^**^' 

particularly.      With    this    evidence   agree  ali  the 

papens  which  were  delivered  up  to  the  captors,  and 

are  contained  in  the  list  No.  1.     There  is  a  contract 

entered  into,  for  the  arrangement  of  the  transaction 

between  the  present  claimants,  in  which  it  is  agreed, 

that  JLivingston  shall  be  the  manager.    To  him  tha 

vessel  was  chartered  for  the  pi;esent  voyage.    There 

is  an  agreement  between  the  owners  of  the  caigo, 

acting  by  Livingston^  and  Baxter^  by  which  he  is 

appointed   supercargo.     Baxter  is  admitted   to   a 

share,  and  a^  receipt  is  given  by  Livingston^  for  a 

part  of  the  considemtion.     In  the  invoices  and  bills 

of  lading  of  the   outward   cargo,  the  goods  are 

stated  as  the  sole  property  of  the  claimants,  and 

they  are  sworn  to  in  the  joint  affidavit  of  Livings'- 

toHf  Oilchristf  Griswold^  and   Baxter.    In  the  in 

voices  and  bills  of  lading,  of  the  return  cargo,  thd 

same  ownership  is  expressed,  and  Baxter  swears, 

**  that  no  subject  or  citizen,  of  any  foreign  state, 

has  any  interest  iii  them."    In  the  instructions  from 

Livingston^  to  the  supercargo,  in  case  of  capture^ 

he  is  *^  to  claim  the  property  as  belonging  solely  to 

citizens  of  the  United  States^  as  no  foreigner  what* 

ever,  is  in  anywise  concerned  in  vessel  or  cargo.** 

In  none  of  these  papers  does  any  other  name, 

or  interest  appear,  but  those  of  the  claimants. 

But  it  happened,  that  besides  these  papers  which 
were  delivered  up  by  the  master,  another  parcel 
was  afterwards  found  in  the  chest  of  the  mate,  and 
more  in  Captain  Churches  box,  and  in  Mr.  Baxter^s 
writing  desk.  These  concealed  papers  introduce  a 
new  character  into  the  drama,  a  Mn  Bairro$^  wh^ 


'  hkr^ime*.     ^  fitUed  a  Spanish  merchant,  and  appears  lo  h^^f^ 

* —  )iad  fi  considerable  share  io  the  business. 

1904.  '  It  has  been  argued  by  tbe  captors,  that  sOme  of 
those  papers  go  the  length  of  proving  Barrasa  to 
^ave  been  the  sole  o^ner  of  these  goods^  And  iu- 
deed  such  an  inference  might  be  in«ide  frodi  some 
of  them,  if  tak^n  singly.  There  is  a  power  of  Attor* 
iiey  from  him  to  JBaxteVi  io  v^hich  the  outward  cargo 
is  stated  to  be  laden  on  his  account  and  risque,  that 
the  T^essel  sails  in  virtue  of  ^  royal  privile^^  which 
he  posse}$ses,  and  he  appoints  Baxter  supercargo, 
with  full  |K)wers.  The  bills  of  lading  and  clear* 
ances  at  Guiacalay  a  certificate  from  Baxieti  aad 
other  documents  imply  the  Same*)soIe  ownership. 
Some  letters  from  the  consignee,  seem  likewise  lo 
bear  that  meaning.  But  these  mere  formal  papers 
are  sufficiently  explained  by  the  nature  of  the  trade. 
It  was  a  trade  to  a  Spanish  colony,  it  was  carried 
on  under  great  restrictions,  and  was  confined  to 
Spanish  subjects,  the  possessors  of  a  special  licence. 
No  foreign  name  could  appear  in  it.  The  exporta-- 
tioo  from  a  Spanish  colony  could  be  accomplished 
only  by  the  person  licenced.  And  vitb  respect  to 
the  letters,  they  are  not  so  clearly  expresisive  of  ft 
total  ownership,  as  not  to  be  capable  of  explanation^ 
and  may  be  shewn  to  refer  only  to  a  partial  share  or 
interest  As  they  are  capable  of  such  explaoaUon^ 
I  should  not  be  forward  to  set  them  in  direct  oppo* 
sition  to  the  oaths  of  so  many  respectable  persons* 
Whoni  I  would  not  willingly  suppose  to  be  involved 
in  gross  and  unqualified  f^rjury. 

X^t  Barrosa  had  a  great  share  of  the  interest  ia 
this  trs^isaction  is  most  fully  proved.  WnUcemau 
Bvrril  was  cl^rk  tp  the  s.upercs^igp»  and  in  tbatcapai* 
qif.^  hj^  mei^is  ,9l  Q^t^ining  good  infornaftioa.    H^ 
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has  Btateil  the  wIk^  history :  he  says  that  the  licence  ^eiSmer. 
or  perarissioQjiiDder  which  this  voyage  was  made, WBS  ■■ 
granted  by  the  kiiiff  of  Spmn.  beftyre  the  war,  to  the  ^"ijl"*' 
MarqmiB  de  Bedmar^  who  transferred  it  to  Barrosa, 
a  Spanish  merchant,  that  he  disposed  of  it,  or  part  of 
i4  to  Mr.  Livif^iton.  That  it  wa^  a  permission'^  to 
atl6w  the  Spanish  marquis  to  import  goods  in 
foKign  faottoqis  iAto  the  Spanish  settlements,  in 
Sowth  AiMTtea,  aiKl  to  transport  produce  to  any 
patt  of  the  United  States.  He  belieras  that  the 
cargo  belongii  to  Livingstan,  atid  the  other  claimants^ 
because  be  knows  that  they  purchased  the  outward 
cai^,  which  was  sold  for  their  account  and  benefit, 
at  Ldma,  and  the  present  cargo  was  purchased  with 
the  proceeds.  He  believes  them  therefore  to  be  sole 
ewiMTs^  ecteept  thut  they  are  t0  pay  a  proportion  of 
tUe  proueds  to  Mr.  Barrosa^  for  the  benefit  of  the 
licence;.  He  has  heard  he  was  to  receSre  50  per 
cent,  on  the  profits  of  the  voyage;  and  if  there  wa$ 
n<r  profit,  he  was  to  have  nothing.  He  knows  that 
another  vessel  bad  sailed  under  the  same  licence, 
upon  the  same  terms,  and  which  had  been  cast 
away.  The  persons  concerned,  consider  Barrosa 
Its  h«ving  an  intn-est.  Ofum,  the  consignee,  in  a  let- 
ter to  his  brother,  speaking  of  the  present  cai«;o, 
/mys  that  J^arrosa  oaght  to  carry  it  tQ  Europe^ 
where  it  would  fetch  a  large  sum*  Bcrrosa*$ 
liepbew  says,  Ihat  his  uncle  will  profit  by  these  Bpe^ 
culations,  if  tbey  prosper  as  they  hitherto  have  done. 
There  is  another  letter  from  Osma^  advising  him 
how  to  proceed  in  sending  other  vessels.  A  meiv 
chant  named  Tarranco^  in  a  letter  to  Barrosa^  com* 
plains  that  be  had  sent  goods  Utile  suited  to  the 
country,  that  Baxter's  iiiformati<m  would  be  nsefiilj 
and  that  if  the  adventure  had  arrived  in  time  of  peace^ 
he  would  have  lost  iM^  per  cent,  of  his  principal^  . 
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These  letters  though  they  do  Dot  prove  to  the  fbit 
extent  of  a  sole  interest,  >et  they  plainly  shew  that 
*^tS^*''  it  was  well  known,  and  understood  that  Barrosa 
was  tnatenally  concerned  in  this  cargo,  and  confirm 
the  evidence  of  Burrii,  On  the  other  hand«  the  cre» 
dibility  of  Bascter^  and  the  master,  who  deny  anj 
interest  beyond  that  of  the  claimants,  is  completely 
shaken,  from  the  prevarication  in  their  examinations, 
and  from  their  swearing  **  that  no  papers  were  made 
away  with,  or  concealed  iu  any  manner  whatever, . 
and  that  they  kQew  of  no  others  than  what  they 
produced ;"  though  other  papers  were  afterwards 
discovered  in  the  master's  own  box,  and  some  more 
had  been  concealed  by  the  third  mate  by  Baxter^s 
own  direction. 

It  has  been  said  by  the  connsel  for  the  claimantSi 
that  some  of  the  evidence  in  fiivour  of  the  claimants 
proceeds  from  such  a  respectable  quarter,  that  it  is 
intitled  to  the  fullest  credit  Besides  the  general 
unimpeached  character  of  the  other  gentlemeii»  Affr, 
Livingston,  it  is  alledged,  is  in  a  high  judicial  sita«> 
ation  in  the  United  SiateSf  a  Judge  of  the  Supreme 
Court  of  New  York.  All  these  gentlemen  hav^ 
sworn  to  the  invoices  and  bills  of  lading  of  the  oat** 
ward  cargo,  that  the  goods  contained  in  them  are 
their  sole  property.  In  the  instructiens  to  the  su* 
percai^o,  from  Mr.  Livingstau,  he  directs  him  ia 
case  of  capture,  to  claim  the  property  as  beionging 
solely  to  citizens  of  the  United  Statee,  and  that  *'  mo 
foreigner  whatever  is  in  any  wise  concerned  m  vessel 
cr  eoTgor  By  the  general  rules  of  amity^  observed 
between  nations^  all  persons  in  public  stations  are 
justly  intitled  to  the  greatest  respect  and  credit  in 
their  respective  departments.  This  court  would  ba 
deficient  in  its  duty,  if  it  should  be  disposed  to  treat 
with  any  vaat  of  attmtion,  those  who  preside  io  fs^ 
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Tcijn  tribands.    To  aoy  judicial  act  of  Judge  Lif    ^J^^^ 
tmgstouy  it  would  pay  th«  utmost  deference,  aad  it  j 

would  give  the  fullest  cjredit  to  every  certificate  ^^'vS^ 
which  proceeded  from  him,  within  the  Umits  of  his 
judicial  cogniatance.  But  if  gentlemen  will  step 
down  from  the  bench,  and  intermix  with  the  mer*- 
chants  of  the  country,  in  such  transactiops  they  can-f 
not  claim  their  judicial  prerogatives,  bat  they  must 
be  consideri^d  as  upon  the  ^ame  footing  with  ether 
mercantile  men.  Their  affidavits  and  declarationst 
like  those  of  other  respectable  persons,  wi}l  be  in? 
titled  to  credit  j^rtma  facU^  yet  they  aK  stilt  open 
to  discussion,  and  are  liable  to  be  di^roved  by  facts^ 
and  stronger  evidfoce.  If  these  affidavits  and  decla* 
rations  are  to  be  understood  as  motiving  all  inte? 
rest  whatever  in  Mr.  Barrosa^  it  is  evident  jthat 
Uiey  are  directly  contrary  to  the  fact  If  they  are 
^o  be  explained  upon  a  supposition  that  the  partiee. 
considered  the  interest  of  Marram  as  so  remote  aa 
mot  to  aSect  the  ownership  of  tbe  goods,  I  fear  the 
words  are  too  comprehensive,  and  too  exclusive  tgi 
admit  of  that  excuse,  since  it  is  asserted  jthat.  ao 
person  whatever  is  in  angf  wise  ccmcemed.  If,  as  has 
been  argued,  they  imagined  that  Barrosa  was  not 
ik  foreigner,  because  he  was  residing  ^t  BosiOHp  it  is 
scarcely  conceivable  how  such^n  ensor  in  law  should 
have  been  entertained,  as  he  had  never  been  admit* 
ted  a  citizen  of  the  United  States^  and  the  whole  of 
the  present  transaction  was  founded  upon  the  supr 
position  of  his  beiqg  a  subfect  of  the  king  ofS^pain^  ^ 
Barrosa' s  interest  is  evidentiy  that  of  a  partper  ii| 
this  transaction.  It  is  not  necessary  that  all  the 
partners  should  contribute  money,  or  in  equal  prov 
portions.  It  is  sufficient  if  they  contribute  what  i«  * 
equivalent  to  money.  Sdcietas,  una  pecmiam  confer 
f0U  aiio  operam^  contraki  potest.  Nor  is  it  re^uii;^. 
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H  RUMML    ^^  ^^^  ^^^  partners  should  Rhare  equally  ia  the  pro* 

m fits  aud  losses*     lia  cmri'socieia$  potest^  ut  nmliku 

^^Sou*^  partem  damni  alter  ienliat^  lucrum  veto  cmtumme  sit. 
We  have  not  the  contract  entered  into  between  the 
parties,  nor  do  we  know  whether  Barrom  sapplied 
any  o£  thd.  funds  fivt  the  ontward  caurgo.  Take  it 
upon  tbibsnppoaition  that  he  did  not»  stilt  he  fonnd 
the  licence  and.  his  nsme,  whilst  they  supplied  the 
emrgo.  The  licence  was  ^rery  valuable,  without  it 
t)ie  voyage  could  not  have  been  made.  It  was 
granted  as  a,  douceur  to  a  Spamish  nolflemwn^  and 
no.  doobt  had  been  purchased  for  a  considerable 
wm.  by  SarroM.  In  consideration  of  fomishing 
this  important  document^  and  of  die  aid  of  his  name^ 
be  was  admitted  to  share  in  half  the  profits.  These 
interests  would  constitute  a  partnership  under  th» 
laws  of  any  coantry  whatever^  from,  the  JBaman  law^ 
to  tboa^  of  the  present  tiqpies. 

It  has  beep  ai^edi  that  the  iotereai  of  Bmrra$tt 
ia  merely  ccmtinepnt,  a  mere  lien,  a  personal  interest 
s^inst  the  parties,  but  not  an  iqtenest  in  the  cargo 
itselH  Whatever  nnght  have  been  the  nature  of  tbia 
interest  i^n  the  outward  voyage,  it  is  now  become 
real.  It  is  actually  cm  board  this  vessel^  it  exists  in 
a  tangible  ibrm«  JBmrit  has  calculated  the  clear- 
profits  iqion.  the  voyage^  at  New  York,  at  10S,00& 
deilan^  and  Smrosm^s  share  at*  &4^000  dollars,  or 
^13^500.  It  ia.aa  interest,  which  by  dedsioas  in 
tbe.BriHA  Courts,  aud  probably  in  other  ncercan* 
tile,  countries^  is  even  insurable.  JBurrasa  having; 
been  proved  to  have  so,  great  an  interest  im  thia 
caigo,  tbe  next  question  is  as  to  his  national  obn* 
racten  Burrit  believes  him  to  be  a  Spamisk  raei^ 
pfaant.  Upon  the  whole  evidenoe  it  appears  that  be 
was  a  native  j^Niitsard^  that  he  purchased  this  Ueeoce^ 
9ui  went  into  AmmM  te  ejEOGote  it*    ^^  ei^eei^ 
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tion  of  the  licence  required  a  contioued  stay  till  the    ^  "^ 

vetarn  of  the  vessel.     Other  iDcideotal  bugioeu   -  ■  j 

might  arise,  though  none  such  is  proved  iu  this  case*     ^*tiiiM>^*^ 

He  was  resident  therefore  fore  special  pur|iose,  which 

covered  the  whole  time  of  his  continuance  there. 

Bat  that  purpose  was  not  only  temporary,  but  it 

was  of  such  a  nature,  that  the  reteotioB  of  his  Spe^ 

msk  character  was  essaniiaily  necessary  to  (he  peiv 

i>rmance  of  it    The  licem^a  vaacoafibed  ta  Spc^ 

niak  subjects.    The  imfiorlationi  and  expCNrtatioM 

(rem  a  SfHmish  coloiiy»  even  by  Itcenccp  ooaid  be 

made  by  no  other  persowK    Ifhe  nature  of  the  li# 

ceiice  implied  that  the  Spcmisk  subiect  was  to  go  to 

the  UniUd  SttdM  to  take  the  benefit  of  it.  He  co»ld 

aequiie  no  domicil  in  the  tJnittd  Statu  whilst  fat 

was  acting  upon  thia  lioencie,  aid  in  a:  tmnsaotiou 

wlu<^- was*  founded  upom  it    The  licence  was  in 

itsdf  a  protestf  afgaitst  acquirif^  a  doiudl.    in  all 

the  documenle'  he  is  slated-  to  be  a  Spcmiik  mer* 

eiiaaty  god  in  all  the  QOFfenpondeiacehe  iftoonsidered 

an. under,  that  duuraeten 

Wlialev4Mr.part  4tf  this  oMfOcaa  be  chMurly  aseer* 
t^Ufd  to  belong,  to  J^ufrosa^  la  therefore  liable  to 
eoQ^scatioB  {  but  thi^.  isr  not  all.  It  is  proved  that 
the  other  owaefSv  or  their  agcmts,  have  deliberately 
interfered  iu  the  war,  *^  to  mask  and  withdraw  fr^na 
the  rights  of  a  heJligereot  the  property  of  bis  enemy 
to  so  laigersv  amount,*  tbe<xmse4ueace  will  attach 
upcMi  tfaem  to  coniseutolbeir  property  engaged  in  the 
aiMiie  trausactioA.^'  Heive  the  claimants  beeo  guilty 
of  deliberately  oonoealiag  the  interest  of  this  gentle* 
^pau?  Now^  Sarr^M^s  nmne  was  completely  kept 
o«tpOf  sight  It  dees  not  apf»ear  aA  aU  in  the  oston<> 
«iM»ffli|wra<lel»Feired  to  the' canton.    Theeatries 
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„  '^^  unci  clearances  into  and  out  pf  th6  Spanish  ports, 
— = ••    Mrhich  were  necessarily  m  bis  name,  were  not  pro^ 

^*^(Ph^^  duced,  nor  any  one  document  in  which  it  did  ap* 
pear.  Baxter^  the  agent  for  the  owners  of  the  cargo, 
and  Churchy  the  representative  of  the  owners  of  the 
ship,  both  swear  positively,  that  they  know  of  no 
papers  but  what  they  had  delivered  up,  yet  the 
other  papers  were  found  in  the  master's  trunk,  and 
a  considerable  number  in  the  possession  of  the  third 
mate,  which  he  swears  were  delivered  to  his  care 
by  Baxter  J  and  whiish  concealed  papers  contained 
the  true  state  of  the  business.  It  is  tfue  that  Bax- 
ter came  forward  afterwards  with  an  affidavit,  ad-* 
mitting  the  concealment,  and  pledging  repentance. 
But  he  never  divulged  this  secret  HH  lafter  |he  pa^ 
pers  were  found.  It  was  not,  as  he  aUedges,  in  his 
penitentiary  affidavit,  a  mere  sudden  momentary 
impulse,  and  not  pwsevered  in,  but  the  conceal-- 
ment  was  a  deliberate  act,  having  been  before  plan- 
ned, and  adhered  to  till  the  last  moment  The  third 
mate  swears  that  the  papisn  ware  given  to  him  off 
Cape  Horn.  They  conitfaued  the  concealment  at 
the  time  of  the  captuK.  They  stood  stoutiy  to  it 
upon  their  examination  under  oath,  and  no  hint 
was  given  till  after  the  papers  were  found*  They 
say  nothing  of  Barrosa  in  their  examinations,  but 
deny  any  interest  beyond  the  claimants.  As  these 
persons  are  the  Ijawful  agents  of  the  parties,  their 
acts  would  be  conclusive  against  their  principals 
upon  the  general  rule  of  law,  and  because  it  is 
hardly  credible  that  they  cQuld  have  so  acted,  with-^ 
out  their  express  directions,  since  the  responsibility 
would  have  otberwis^e  bpen  very  alarming.  But  with 
respect  to  &e  claimants  of  the  cargo^  it  is  brou^l? 
directly  home  to  them.  Livingston^  in  his  instruc- 
tioas  to  the  master,  declares  that  no  foreigner  wh^tr 
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18  in  any  wise  concerned  in  vessel  or  cargo,    „  ^^ 
and  the  other  owners  swear  to  their  sole  property,   i^-*— ~« 
This  is  an  ostensible  paper,  desijftied  to  be  shewn .    '^tSSip**^ 
to  crnixers,  and  proves  a  wilful *a(ul  designed  sulv 
diiction  of  all  information  respecting  this  very  ini» 
portaurshare  in  the  business. 

Tber^  is  another  ground  upon  which  this  pro- 
perty is  perhaps  liable  to  irondemnation^  but  which 
it  is  not  now  necessary  to  tenlarge  upon.  I  mean  • 
that  this  is  a  trade  peculiar  to  SjpanisA  subjects,  and 
in  which  no  ioreigners  can  appear.  Lima  is  a  port 
Qot  open  biQt  by  licence,  and  thie  privil^e  is  granted 
only  to  S^panish  subjects.  ^'  Wh^re  the  property  i« 
00  decidedly  of  a  Spanish  character^  and  is  engaged 
in  m  trade  so  exclusivelir  peculiar  to  SpamsJJL  sub^ 
jects,  as  that  no  foreign  name  could  appear  in  iit,  i^ 
mast  tnke  the  consequences  of  that  character,  and 
moat  be  considered  aa  Spam$k  property."*  As  ta 
the  other  arguments,  aHedged  by  the  captors,  that 
this  cai|;o  was  intended  to  be  seat  aa  to  JBarepe^ 
and  therafove  that  the  yoyaga  was  a  violation  of 
His  Majesty's  Orders  in  Council,  I  can  find  no 
proof.  There  is  however  upon  the  other  points, 
aufficient  ground  to  eojidemn  this  vessel  and  aargo. 


NoU.  Tb]i  caw  wit  appcikd,  4i«r  the  ^]|pd)siitt  lid  not  praceed^ 
0Dd  the  inhibition  was  relaxed,  January  l6»  IGIQS. 

See  another  eaia  ret peding  thit  Tcstel  cpnoeming  the  procipJ^ 

ft,Jbb.a.ia. 


CASBS  dbtsrbuned  in  the 


Blockade  of 

Evidence  of 
the  fact  aod 
knowledge  of 
theparticf. 
Coadeomedr 


The  Nancy,  Hurd. 

npHIS  was  a  schooner  taken  by  the  Boston^  Cap^ 
-*•  tain  Douglas,  on  account  of  having  broken  th© 
blockade  oi  Martinico.  She  was  an  Afnerican  ves- 
sel, chartered  by  John  Inhel,  of  New  York,  to  carry 
a  cargo  of  provisions  to  that  island,  where  she  arri- 
ved the  29th  of  Mcarch  1804,  at  the  port  of  Trinilb, 
from  whence  she  proceeded  to  Saint  Pierre  on  the 
3d  otAprilf  sailed  out  again  on  the  15th,  on  her  re- 
turn to  New  York,  and  was  tkkeq  upon  the  29th«^ 
The  cansef  now  came  on  u^on  further  proot 

Dr.  Cfofe.-- 

A^  the  fiMviief  bsarkig  of  thk»  ckttse,  further  proof 
ima  4ireeted  *  to  be  ebti^iiied  upon  these  pointe;  -firsts 
M^llf  tber  &«^kM|wl0dgpe  of  a;  f  trict  blookAde  of  Mur^ 
f^9«fWA  wd  particulady.of  CoBMoedone  £Eeeif«  no&H 
fi^«tio0  of  the  7th  Febmat^,  1804,  bed  reached  Nem 
York  liefore  thib  vessel  Miiled  ftoia  Ihetiee;  aad, 
secondly,  whether  the  bleekftde  of  that  island  had 
beei^  aispedded  Irom  abMit  the  29th  of  Marchf  aad 
had  continued  to  be  so  suspended,  till  after  the  15th 
of  Apr&.  it  remains  for  the  Cotirt  to  coneider  the 
proofs  which  have  now  been  brought  in,  in  conjunc-  . 
tion  with  so  much  of  the  original  evidence,  as  has 
not  hitherto  undergone  a  complete  discussion,  and 
the  whole  case  resolves  itself  into  two  questions; 
the  existence  of  the  blockade  during  that  period^ 
and  the  knowledge  of  the  party. 

That  a  close  and  most  rigorous  blockade  of  this 
island  had  existed,  till  about  the  time  when  this  ves«> 
sel  arrived  there,  is  established  beyond  all  possible 
Uty  of  doubts    It  is  ascertamed  by  the  best  of  al| 


eviJen^f,  the  o0ScJ^  di9^U:i»9i  written  by  M<m*      J^^ 

siear  VUiare^,  the  Captaiti  Geoeml  of  Martiaifue  to    ■ ' 

TaUcffrandy  ti)e  Frei\cb  luuiister  of  the  Jktarmtf  cotu 
firmed  by  a  multitude  of  private  letters  from  meiv 
chauts  to  ihci^*  con^eiippodeDts  io  America^  and  otber 
places.  But  it  is  alledged  by  the  claimaots,  that 
about  the  28th  of  March,  the  Briiiah  force  waa 
ivithdra\ftn  from  this  isiaud^  and  tl|at  the  blockadei 
during  the  \vhole  Xijaxe  the  vessel  was  th^re,  waa 
totally  superseded  aod  relaxed. 

I  shall  consider  first  the  £launa«t*s  evidence  to 
this  fact,  aad  1  must  observe,  that  the  further  proof 
Qow  brought  in  advances  our  iuformatioii  upoa  thi« 
subject,  very  little^  if  any,  beyond  what  appeared  ia 
the  original  docMmeqt^^  Here  is  the  a^davit  of 
Totifitet,  who  was  resident  ip  the  island  at  the  time^ 
and  who  deposes  that  it  was  the  general  opinioa 
there^  that  th^  biocl^ade  bad  ceased.  That  this  oo^ 
tiOQ  was  entertained)  appeared  clear  eooqgh  befiH*Q, 
but  such  aa  opinio^  will  go  a  very  little  way  to  estab»- 
lish  a  6iispep$ion»  unless  it  <s  proved  to  have  bee* 
fi^mid^  Mpon  %tpi,  which  w<^nld  appport  suoh  a 
f^nclusion.  What  tlien  are  the  facta  alleclfed?  N# 
ifewela,  it  ^  said.;  had  been  eees  Sh>»  iha  islaodi 
except  that  the  J^^kemh^  ipnce  looii^ed  into  l^odud 
Piifru\  and  aoQtbcv  vea^el  er^twa  bad  occasionally 
appeai^ed.  Th^;  is  uo  proof  of  a  relaxation^  The 
vowels  migl;il;  hav9  taken  tbeir  staitions  ifd^thor  oSl 
Osstanf^e  is  imniateriaJf  aad  nothing  can  be  cons^ 
dfSKd  aa  evidence  of  a  suapeosioni  which  is  coiisii<> 
leot  with  an  aotaail  blo^a(|au  Here  are  affidavita 
fimn  Iwo  maatara  of  sfaips»  deposing  that  they  had 
gave  in  and  oatiof  the  harbours  withouti  moleatation, 
and  vvUhout  aeeing  %  BfrUi$h  ship,.  The  same  «itt* 
cumstance  was  proved  before.  By  the  whole  tenor 
of  the  evidence,  neutraL  ships  had  gone  in  and  had 
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iiil^4  ^^^  ^°^»  ^^^^  daring  the  strictest  period  of  tb# 
"■V  I  blockade.  Captain  Ferris  ioforais  us,  that,  notwitb-^ 
^"uS^^  standing  the  tftmost  tigilance  of  the  crnizers,  they 
took  adfantage  of  the  tiight,  of  the  occasional  al^ 
sence  of  ships  in  diasing,  and  other  services.  These 
captains  have  not  informed  ns  of  the  time,  or  man-^ 
Her,  in  which  they  entered  the  ports.  They  have 
not  stated  that  they  went  hi  openly  and  boldly  in 
the  face  of  day^  and|  nnlesaf  they  had  so  stated,  their 
evidence  will  not  prove  that  the  ports  were  open  for 
the  admission  of  neutral  vesse!?.  Captain  Richards 
has  deposed,  that  after  he  had  come  out  of  Marti- 
ni fue,  he  was  stopped  and  examined  by  a  British  ship 
of  war,  the  Mercury,  or  Mentor^  and  suffered  to  prcK 
ceed .  But  this  vessel  formed  no  part  of  the  blockading 
force,  she  was  employed  in  other  services,  and  had  a 
transport  under  her  convoy.  A  ship  coming  from 
^reat  Britain^  could  know  little  of  Uie  state  of  this 
blockade,  and  her  conduct  therefore  ctmid  afford  no 
proof  as  to  its  existence,  or  otherwise.  In  the  Juff!^ 
ran  Maria/^  the  vesseb  employed  in  the  blbekfule 
had  searched  neatral  vessels^  and  permitted  them  to 
enter,  but  the  state  of  this  blockade  cannot  be  al^ 
fected  by  the  CDodiKA  of  vessels  totally  noconnected 
with  it  It  is  said  that  other  American  Captaina 
have  been  examined  by  the  blockading  ships,  and 
have  been  permitted  to  enter.  Of  this  no  proof 
whatever  has  been  brought  Vessels,  it  is  said, 
whicli  had  been  taken  in  going  in,  or  coming  out 
from  MartimquCi  have  been  released  by  the  sen* 
tences  of  the  Courts  of  Admiralty  at  Antigua^  and 
other  places  in  the  West  fndies^  and  one  sentence  to 
that  effect  is  prodipced.  But  no  inference  can  be 
formed  from  thence,  since  we  are  unacijuainted  with 
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trijr  of  ih0  circautotaooe^  composiiig  those  caaes^      ^J^^ 
anil  are  totally  oiiintormcid'  of  tlieir  relation  to  the  -^ 
present. 

So  little  theti  beii^  the  aidoutit  oi  the  evidence 
produced  by  the  claimant^  to  prove  a  i^elaxation  of 
tlie  blockade^  let  us  proceed  to  tdnsider  the  affida^ 
Tit  of  Captain  Ferris^  as  to  its  continnancCi     He  de^ 
poses,  that  the  squadron  nnder  Commodore  Hood 
was  employed  in  the  close  blockade  of  thia  island 
till  March,  without  intennissiou^  that  about  the  mid^ 
die  of  that  months  a  court  martial  was  held  at  LudOi 
where  Commodore  Hood  assembled  all  the  vessels 
upon  the  station ;  that  the  captains  all  went  on  board 
the  liomnejf,  and  that  during  tbe  sitting  Of  the  Court 
all  the  other  ships  went  out  and  cruised  found  JIfar- 
timque  under  (he  lientenants;  that  on  the  2dd  of 
March  they  all  sailed  to  Barhadoe$^  to  join  the  Swri^ 
nam  expedition^  leaving  only  the  Blenheim  and  Rom^^ 
nejf,  with  strict  orders  to  carry  on  the  blockade; 
the  Blenheim  being  directed  to  blockade  the  ports 
of  Fort  Royal  and  Saint  Pierre^  and  the  Romnejfi 
the  weather  side  of  the  island.    Captain  Ferris  him^ 
self  had  command  of  the  Blenheim  till  the  2Sd  of 
Marchf  when  he  was  appointed  to  ^e  Dre^ce^  and  ^ 
sailed  with  the  fleet  to  Surinam^  from  whence  he 
jetomed  to  Martimque  the  Ist  of  June^  when  he 
found  the  Centaur  off  Saint  Pierre^  that  vessel  hav<« 
iog  relieved  the  Blenheim^  and  understood  that  du^ 
ring  his  absence,  the  port  of  Saint  Pierre  had  con^ 
tinued  to  be  rigorously  blockaded* 

It  has  been  con tepded  by  the  claimant's  counsel^ 
that  one  vessel  is  not  sufficient  to  constitute  the 
blockade  of  a  port,  apd  that  a  blockade  is  a  l^al 
idea,  wbidi  is  not  to  be  determined  by.  the  mere 
opinion  of  sailors.  Undoubtedly,  the  existence  of 
an  actual  blockade,  and  the  sufficiency  olf  the  force 


dug^M, 
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^^^^  iteiiniied  ibr  titmt  pwpose»  are  pfauft  Auits,  nf  wbtdi 
the  Court  will  take  evidence^  m  ef  any  other  &ctB« 
Captain  Ferris  positiYely  swears,  that  the  Itiammd 
Rock^  with  four  sliipe  of  mr,  are  MiCcient  to  blocks 
ade  tke  whole  islaiid,  and  that  one  vessel  can  com^ 
pietdy  comaaBd  the  two  ports  of  Pert  Rcjfol  and 
St.  Pierre^  so  that  no  vessel  could  enter  those  twa 
ports  without  evident  danger.  This  is  an  a8sertioa» 
not  made  rashly,  but  from  a  ^rouf^  knowlei%e 
pi  the  subject,  from  having  been  engaged  sevenU 
months  upon  the  service,  from  having  seen  the  chart, 
or  plan,  for  the  conduct  of  the  blockade,  and  from 
having  had  the  command  of  the  Bitnheim,  during 
the  time  when  that  ship  occupied  that  station,  and 
ft  is  completely  established  by  Ihe  circumstance^ 
that  only  one  vessel  was  stationed  at  those  ports» 
diiriag  the  time  that  the  most  rigorous  blockade  ex- 
isted, of  which  the  efiiects  are  so  feelingly  described 
by  the  inhabitants. 

The  BHfficiency  of  the  force  being  established,  tfie 
only  question  is,  whether  it  was  actually  applied^ 
after  the  departure  of  Captain  Ferris.  He  is  posi- 
tive that  the  blockade  of  Saint  Pierre  was  not  re^ 
taxed  during  his  absence,  and>  from  the  means  <^ 
Mbrmatton,  which  he  possessed,  little  doubt  can  b6 
ent^tained,  as  M  tlie  truth  of  his  assertions.  Upon 
his  departure  for  Surinam^  Commodore  JEToorf  left 
positive^  and  specific  orders  to  that  effect,  and  who* 
ever  is  acqtrainted  with  the  British  na%y,  and  knows 
with  what  exactness,  alacrity,  and  ardour,  tfaeordem 
%i  a  commander  iu  chief  are  obeyed  by  the  officers 
under  them,  will  have  little  doubt  that  they  were 
efeieyed.  On  his  return,  heiound  the  Centaur  upon 
that  duty,  and  was  informed  that  the  blockade  had 
tyeen  strictly  maintamed.  Had  the  orders  been  dis« 
obeyed,  itmoert  have  been  known,  and  etiquity  would 
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have  been  made,  nothing  of  that  kind  occurred,  anc 
not  a  suspicion  was  eniertaimicl  thai  the  service  hac 
not  been  diligently  performed:  this  cifcunistantia 
evidence,  for  it  is  certainly  not  direct,  as  Captaiii 
Ferris  cannot  depose  from  his  personal  knowledge. 
does  impress  upon  the  mind  a  very  high  degree  of 
conviction ;  and  when  it  is  considered  that  no  con- 
tradictory fact,  no  proof  whatever  of  a  relaxation, 
has  been  produced  by  the  claimants,  it  must  be  ad- 
mitted that  the  existence  of  the  blockade,  during 
the  time  which  affects  this  question,  is  suficiently 
establisbed. 

Now,  as  to  the  knowledge  of  the  parties,  and  firs^ 
at  New  York. — By  the  aflSdavit  of  the  printer,  it, 
appears  that  Commodore  Hpod's  proclamation  of 
the  7th  of  February y  appeared  first  in  the  New  York 
newspapers  on  the  3d  of  April,  which  was  long  after 
this  vessel  sailed,  but  it  seems  that  this  closer  block* 
ade  bad  subsisted  before  the  issuing  of  this  procla- 
mation, and  might  have  been  known  at  New  York. 
Some  little  confusion  seems  to  have  arisen  from 
Commodore  flood's  proclamation  of  July  1803,  be- 
fore the  real  investment  took  place,  and  the  Consul 
Barcidy's  affidavit  refers  to  that  period,  whep  he 
says  '*  be  never  heard  that  any  relaxation  had  taken 
place."  Inkel  and  Arnold  \k^ye  both  sworn  that  they 
never  heard  of  the  blockade,  but  they  ai:e  parties, , 
and  little  attention  can  be  paid  to  the  affidavits  of 
parties,  when  better  evidence  can  be  obtained. 
DpoD  a  point  so  notorious,  as  whether  this  blockade 
was  known  at  New  York,  or  not,  very  full  evidence 
might  have  been  procured,  and  the  Court  hja^d  a 
right  to  expect  it;  but  here  is  not  a  single  affidavit 
from  any  of  the  numerous  merchants  in  that  place 
who  trade  with  the  West  Indies,  BXkd  of  whom  mul- 
titudes must  have  been  able  to  give  informatiou. 
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Tht         Mr.  Inkers  clerk,   Coch,  had  been  statioDed  four 
mouths  in  the  island,  to  receive  and  transmit  bis 


^^liloif^'  cargoes.  Many  letters  must  have  passed  between 
them  during  that  period,  and  the  situation  of  Mar- 
tiniquey  as  to  the  blockade,  must  have  formed  a  prin- 
cipal feature  in  the  correspondence.  These  were 
entirely  in  Mr.  InkeVs  own  power;  and,  if  they  had 
stated  the  island  to  have  been  as  free  from  block- 
ade, as  he  represents  it,  these  letters  would  have 
been  brought  forward,  and  would  have  supplied  a 
complete  justification  of  the  transaction.  No  such 
letters  are  produced,  and  it  is  the  necessary  conclu- 
sion, that  if  they  had  been  brought  forward,  they 
would  have  disclosed  a  complete  knowledge  of  the 
blockade* 

It  is,  however,  unnecessary  to  push  this  point  any 
further,  since  it  is  more  materialto  enquire  as  to 
the  knowledge  of  the  fact,  after  this  vessel  arrived 
at  port  Triniti.  And  here  I  must  observe,  that  as 
Jnkely  the  charterer  of  the  vessel,  had  his  clerk  and 
agent  established  in  this  island,  the  parties  cannot 
be  considered  in  the  same  light  as  mere  stranger 
merchants,  who  might  have  sent  a  cargo  upon  spe- 
culation, but  they  must  be  charged  with  all  the  in- 
formation which  was  possessed  by  the  inhabitants 
of  the  place.  That  the  blockade  actually  did  sub- 
sist, is  already  proved,  and  therefore  ]  cannot  ad- 
mit that  even  if  a  pretty  general  report  to  the  c6n- 
trary  bad  prevailed  in  the  island,  that  it  would 
amount  to  a  justification.  That  an  error  as  to  a 
fact,  in  some  cases  excuses,  is  undoubted,  but  it 
must  be  an  invincible  error,  such  an  error  that  the 
parly  could  not  easily  remdve,  and  such  as  Mould 
ha\e  misled  any  man  of  prudence  and  good  sense. 
In  the  case  (^f  ^he  Nephintis,  Hempel,  the  master, 
Lad  Tiillea  xn  with  Lord  Duncan^  who  informed  hin^ 
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that  Havre  was  not  blockaded.    Under  this  impres-       N??cy. 

sioD  she  sailed  for  that  place,  and  was  captured, 

and  it  was  held  that  false  information  arising  from  '^'m^!^' 
such  high  authority  as  could  not  be  suspected^  dis- 
charged the  vessel  from  the  penalty  of  breaking  the 
blockade.  In  this  case  the  mere  report  alone  could 
be  no  justification  as  to  a  fact,  so  near  them.  If 
such  a  report  prevailed,  it  was  the  duty  of  the  mas-, 
ter  and  agents  to  have  enquired  into  the  foundation 
of  it.  Nothing  of  this  sort  which  appears  in  the 
evidence,  in  the  great  quantity  of  letters  on  board, 
which  were  principally  occupied  with  a  subject  that 
naturally  engaged  all  their  thoughts,  or  in  the  far- 
ther evidence  now  brought  in,  discloses  any  one 
fact  from  which  an  inference  could  be  drawn  that 
the  blockade  had  ceased.  If  such  unfounded  re-  • 
ports,  and  unfounded  they  must  have  certainly  been, 
would  justify  neutrals  in  entering  the  enemy's  ports, 
every  blockade  would  be  defeated.  Nothing  would 
be  so  easy  as  to  circulate  such  rumours,  and  it  is 
the  standing  interest  of  the  inhabitants  of  every 
blockaded,  place  that  they  should  be  propagated 
and  believed. 

But  in  truth,  this  report  is  far  from  having  been 
generally  credited,  and  it  may  well  be  doubted 
whether  it  was  ever  seriously  believed  at  all.  Take 
it  in  the  utmost  extent  at  which  it  appears,  and  it 
is  pldio  that  it  was  thought  to  be  nothing  more  than 
a  mere  temporary  accidental  secession  of  the  force, 
or  that  the  blockade  was  not  so  rigidly  enforced.  In 
many  of  tbese  letters  the  writers  do  not  seem  to 
have  believed  it  at  all,  and  speak  of  the  blockade 
as  still  in  force.  Nay  at  this  very  period,  when  it 
is  said  the  blockade  was  believed  to  have  actually 
ceased,  we  find  plans  suggested  for  evading  the 
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blockading  ships,  and  merchants  advising  their  cor- 
respondents not  to  omit  insuring  against  capture. 
^"^4!^''  Whatever  might  have  been  the  opinion  of  other 
persons,  here  is  I  think  very  satisfactory  proof  that 
the  captain  of  this  ship  was  convinced  in  bis  own 
mind  that  the  blockade  still  existed,  ft  appears  in 
the  letter  of  Coch,  InkeVs  clerk  and  agent,  that  after 
Hurd  put  into  the  harbour  of  TriniU,  be  absolutely 
refused  to  depart  from  that  port  to  Saint  Pierre,  till 
CacJ^  had  insured  his  vessel.  The  reason  he  as* 
signed  for  the  refusal  was,  that  his  instructions  were 
for  the  first  port  he  could  make.  Now  by  the  char- 
ter party,  Hurd,  who  was  part  owner,  as  well  a^ 
master,  was  under  an  s^greement  to  carry  the  cargo 
^o  Saint  Pierre  specifically.  In  one  of  the  instruc- 
tions, Martinique^  indeed,  generally  is  only  men- 
tioned, but  in  th^  other  instructions,  signed  by  his 
co-owners,  b^  i?.  directed  to  be  guided  by  the  char- 
ter-party, apd  to  perform  the  conditions  contained 
in  it,  which  were  to  go  to  SaitU  Pierre,  unless  that 
port  was  blpcl^aded.  Unless  then  Captain  Mwd 
^uew  of  the  blockade,  how  is  this  refusal  to  be  ac- 
counted for  ?  It  would  have  been  a  breach  of  his 
contract  not  to  have  gon^  to  Saint  Pierre,  and  he 
yould  have  incurred  all  the  consequences  which 
^ould  bav^  attached  from  the  violation  of  his  en- 
gagement;s.  To  have  disposed  of  the  cargo  at  Tri- 
nit6  would  h^ve  been  a  great  loss  to  the  freighter, 
for  it  appears  that  there  was  a  diflPeiience  of  25  per 
cent,  between  those  two  markets,  and  the  master 
no  doubt  lyould  have  been  liable  to  make  good  the 
lps9. 

To  accoi^nt  for  t^i^  re&sal,  and  these  risques, 
agaiuat  which  i^isifrappe  was  to  b^  made,  he  most 
have  a|>pr^l^ei}4e4  nom^  S^^t  danger.     Waa  hia 
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vessd  uufit?  The  leaks  \^ere  stopped.    She  ^er-       ^J^^ 
formed  tiie  voyage  in  perfect  safet)',  and  delivered   — ; — r— 
her  cargo,  dry  and  in  good  order.    Was  it  from  the     ^^teM?^' 
navigation  ?  She  actually  went  from  one  port  to  the 
other  in  a  very  few  houfs,  and  in  the  night  too.    In 
the  vrfaole  circle  of  possible  arid  assignable  motives, 
is  there  a  single  reason  to  be  discovered,  which 
could  have  induced  the  master  to  haVe  acted  in  the 
manner  he  did,  except'  that  single  ground  of  excep- 
tion, provided'  against  in  the   charter-party,    that 
the  p6Tt  of  iShinf  Pierre  was  in  a  state  of  blockade? 
And  when  we  add,  diat  he  prendeditktedly  sailed' 
ont'  off  the  port  of  Triniti  into  that  Kabour  in  the 
nighty  and'  that'  he  chos^  the  same  obscurity  for 
saiKng  out  again,  it'do^s  appear'  to  me  to  be  fully 
demonstrated  that  he  was  perfectly  cognizant  of  the 
existence  of  the  blockade,  and  that  he  knew  as  well 
asr  Wfe  do,  that  the  port  of  Saint  Pierre  was  so  in- 
vested that  he  cduld  not  attempt  to  enter  it,  or  de- 
part from  it,  without  imminent  danger  of  capture. 
There  is  another  question  arising  in  this  cause, 
wbicfa  it  is  not  necessary  now^  very  fliHy  to  discuss, 
or  decide  upon.    Though  the  mere  residence  of  an' 
agent  in  an  enemy's  country,  is  held  not  to  stamp  ' 
the  character  of  the  enemy  V  trade  upon  a  transac- 
tion, yet  it-is  true  likewise  that,  when  codpled^wlth 
a»y  proceedings  of  an  unusual,   or  unneutral  na*' 
ture,  it  would  have  that  effect.     Now  when  we  see" 
Mr.  Inkel,  after  Commodore  Hood's  proclamation 
declaring  Martinique  to  be  under  blockade,  send- 
ing his  clerk  thither  for  the  express  purpose  of  re- 
ceiving cargoes  of  provisions,  and  shipping  return 
caTgoes  of  colonial  produce,  in  other  words,  engaging 
in  a  new  commerce  which  would  have  the  effect  of 
defeating  the  blockade,  and  rendering  it  nugatory, 
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nImcy       *  ^^^  considerable  doubt  may  be  entertained  wbe- 
■  ther  such  a  traffic  originating  in  the  blockade,  and 

^^'^tSo^^'  owing  its  existence  to  it,  is  not  a  transaction  so 
completely  for  the  enemy's  benefit,  and  so  mate- 
rial an  aid  afforded  to  him  against  the  naval  opera- 
tions of  Great  Britain^  that  it  cannot  be  justified 
under  the  privileges  of  a  fair  neutrality. 

Be  that  as  it  may,  I  am  of  opinion  that  the  breach 
of  the  blockade  is  fully  proved,  and  that  the  l^al 
penalty  of  confiscation  must  attach  upon  the  parties 
who  are  privy  to  it,  upon  the  ship  from  the  conduct 
of  the  master,  and  upon  the  general  cargo  claimed 
by  Inkely  as  the  v^hole  business  was  conducted  un* 
der  the  immediate  directions  of  his  clerk  and  agent. 
If  any  distinction  can  be  made,  as  to  any  other  parts 
of  the  cargo,  I  am  ready  to  hear  any  thing  that  can 
be  alledged  in  their  favour. 

Ship,  and  master's  adventure,  and  the  general 
cargo  claimed  by  Inkel^  condemned. 


This  judgment  was  reversed  on  appeal  8th  March 
1810,  except,  as  to  InkeVs  goods  which  were  con- 
demned. 

See,  in  the  next  case,  the  Betsey^  Savage^  an  af- 
fidavit of  Commodore  Hood  as  to  the  existence  of 
the  blockade  at  the  time  when  the  Nancy ^  Hurd^  was 
at  Martinique. 
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The  Ship  fiETSEv,  Savage.  1804.  ' 

• 

^TlHIS  was  aoother  case  upon  the  blockade  of  ^l^^jf 
-■-  Martinique^  at  ^  subsequent  period :  the  vessel  ra»ed  in  May 
loaded  at  Middleton^  in  Connecticut^  with  beef  and  with  coits. 
other  provisions,  sailed  from  New  London^  on  the 
1 1th  of  June  1804,  bound  for  the  West  Indies,  with 
orders  to  go  to  BarbadoeSy  or  where  the  master 
pleased,  A  further  order  directed  bini  to  go  to 
Martinique.  He  arrived  at  Saint  Pierre  on  the  7th 
of  July,  discharged  his  cargo,  took  in  the  present, 
and  sailed  on  the  27th  of  July  for  New  London, 
The  master  deposed,  that  before  he  left  New  Lon- 
don,  it  was  the  common  report  that  the  blockade 
was  li/tedy  but  no  decisive  evidence  appearing  in 
the  case  to  that  effect,  further  proof  was  ordered. 
It  was  heard  upon  the  farther  proof  upon  the  4th 
of  3fajf  1805,  when  it  appeared,  that  before  the 
vessel  sailed,  a  notification  had  been  published  in 
the  newspapers  in  Connecticutj  that  the  blockade 
was  raised,  that  insurance  thereupon  fell  from  25 
per  cent,  to  8  or  9,  and  that  vessels  went  in  and 
out  of  Saint  Pierre  without  interruption.  There 
was  likewise  an  affidavit  of  Samuel  Hood,  Esquire, 
Commodore  and  Commander  in  Chief  of  His  Ma- 
jesty's ships  ^i  JSarbadoes,  and  the  Leeward  Islands^ 
dated  the  0th  of  October ,  1804,  in  which  he  stated 
''  thai  from  the  \Qth  of  June  1803,  doum  to  the  lat- 
ter end  of  May  1804,  the  ports  of  Saint  Pierre, 
Trinity,  Port  Royal,  and  Marine,  in  Martinique^ 
were  completely  blockaded,  closely,  and  without  in-* 
terruption,  except  by  winds,  weather,  and  currents; 
and  when  driven  off,  so  soon  as  was  practicable,  the 
ships  resumed  their  stations'' 
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The  Ship 
Betsey. 

Sipt  «6Ui, 
1604. 
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This  vessel  and  cargo  having  been  taken  by  the 
Leafider,  Captain  Skene,  on  the  13th  of  August^ 
1804,  above  two  nionths  after  the  blockade  had 
ceased,  were  restored,  and  the  captors  condemned 
in  costs* 


1804. 


A  Court  of 
priie  in  a  neu- 
tral conntry 
has  no  aotbo- 
rity  to  delif  er 
a  vessel  npon 
bail  to  per- 
sons, not  the 
repre.^nta- 
tivesof  the 
owners ;  and 
the  right  of 
the  owners 
upon  recap- 
ture is  not 
defeated  bjr  it. 


Xhe  l^iBBERTS^  Hatfues. 

TAKEN  by  the  Leander]  Captain  ShtM^  17tb  of 
August,  1804,  off  Sandy  Hook,  bound  from  the 
Havannah  to  New  York.  She  was  a  British  built 
vessel,  belonging  to  British  merchants,  when  she 
was  captured  on  her  return  from  Honduras  to 
England^  with  a  cargo  of  mahogany  by  a  French 
privateer,  called'  the  Restanty  Captain  Antoine 
Pique,  and  carried  to  the  Hftvannah. 

A  suit  had  been  instituted  in  the  S^panish  Court 
of  War  there,  respecting  this  prize,  the  precise  na- 
ture of  which  did  not  appear,  but  an  appeal  had 
been  entered  to  the  superior  tribunal  in  Europe^ 
i,  e.  at  Madrid.  It  appeared  by  the  proceedings 
at  the  Havannah^  that  the  captain  of  the  privateer, 
not  being  able  to  bear  the  expence  of  maintaining 
the  crew,  agreed  that  the  vessel  should  be  delivered^ 
to  the  captain,  upon  a  mortgage  of  30  cabelleriaa 
of  land,  offered  by  Don  Manuel  Martinez,  and  the 
personal  security  of  Felix  Crucet,  a  merchant,  there 
resident.  Crucet  appeared  upon  the  proceedings, 
as  stating  himself  to  be  the  attorney  of  FranctM 
Shore,  and  Henry  Oellers,  first  and  second  mates 
of  the  Hibberts;  that  an  advertisement,  by  order  of 
the  Spanish  government;,  had  been  inserted  in  the 
public  papers,  that  the  legal  representatives  of  the 
capiaiu  of  the  Hibberts  should  appear,  to  receivlji 
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th^  ressel  uppa  security  ;  that  his  cons|itueat9  ^er^     hiw^ti, 

such  representatives  by  their  situation,  the  captain    i 

never  having  ari^ived  at  the  JSi/tvanfia^,  haviqg  bee^        ^ij^ 

seD.t  by  tb^  ci^ptain  of  tb^  privateer  to  the  United^ 

States,;  and  therefore  he  prayed  to  be  ada^tteU  i^ 

their  place  to  give  security,  and  receive  the  vess^eU^ 

The  vesfiiel  aud  cargo  w^i^e  a|>praised  at  32>0QA  4olr. 

lars,  the  mortgage  and  his  personal  sj^curiti^s  tq 

that  amount  were  given,  and  the  vessel  and  caigo 

were  delivered  to  Crucet  upon  the  11th  July  1804, 

by  the  order  of  the  Marquis  de  Somerueles,  the  go* 

vernur  of  the  Havannfih.    Vnder  Crucet s  directioi^ 

die  proceeded  to  New  Yorkf  consigned  to  Henrys 

HiU^  subject  to  Crurefs  orders^  till  he  should  be 

indemnified  for  his  disbursements,  for  costs  of  suit, 

outfit^  commission,  &(;.  and  till  be  should  be  re- 

leajsed  from  the  mortgage,  and  boud.    She  was  fur* 

qisb^d  vith  9k  pc^ssport  from  the  captain  of  the  pri* 

vaie^r,  stating  that  the  vessel  having  been  brought 

into  the  Havan/nah^  adifficulty  had  arisen  dugouvemer 

mff4  fi^UoY.ed  by  a  law  suit ;  and  that  tb^  parties  by 

tiicsir  attonoeyj  according  to  tiie  decree  of  the  tribu^, 

qa)  of  vira,r,  having  given  une  caution  hipothequ^e,  till. 

<iae.4eci9ion  of  the  superior  tribunals  in  Europe.;  aoil} 

J^ix  Cr»c^f  having  given  security  for  the  value  to, 

t)ie  JPr^^fh  captain,  he  informed  ''  all  who^n  it  might 

CQQcenpu  that  the  prize  could  not  be  again  taken^ 

fppm  thfs  circumstapce  of  the  existing  responsibility 

of  the  flfscurity  and  mortgage."    On  the  bill  of  la* 

ding;  ap  affidavit  of  Crucet  was  indor^ed^  mada 

before  the  American  Consul,  that  ''  the  cargo  went. 

on  account  apd  risk  of  the  owners,  underwriters^ 

aod  others  in  England,  and  wa$  consigned  by  the. 

deppnept  to  H,  Hills  at  New.  Yin%  to  be  sold,  and 

t}ie  proceeds,  retained  by  him  till   the   deponent 

should  be  fully  indemnified  and  paid  his  advances, 

fce.  and  lele^ed.fiom  the  security  and  mortgage.** 
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Oct,  10th, 
1804. 


In  a  letter  to  the  consignee,  Cmcefs  chafes  for 
expences  and  commission  were  stated  at  8»923  dol- 
lars. Upon  this  voyage  the  vessel  was  captured, 
and  a  claim  was  given  on  behalf  of  Felix  Crucei^ 
"  as  owner  and  proprietor  of  the  ship  and  cargo, 
subject  to  such  equitable  claim  as  the  owners  or 
underwriters  might  have  had  thereto  in  case  the 
property  had  arrived  at  JNew  Yorkr^ 

Dr.  Croke. — 

This  was  originally  a  British  vessel,  owned  by 
Messrs.  Hurry^  of  London^  which  had  sailed  from 
that  port  to  Honduras^  touching  at  New  York^  in 
her  way,  and  was  captured  by  a  French  privateer, 
upon  her  return,  with  a  cargo  of  mahogany  and 
logwood.  She  was  carried  to  the  Havannah^  and 
was  taken  by  the  Leander,  on  a  voyage  from  thence 
to  New  York.  A  claim  has  been  put  in  by  Feliop 
Crucet,  a  neutral  merchant  of  the  Havannah^  for  the 
ship  and  the  cargo,  as  his  sole  property. 

By  the  law  of  nations,  till  a  sentence  of  condenn 
nation  has  passed  in  a  competent  tribunal  of  the 
belligerent  power,  property  captured  acquires  no 
iransferrible  quality.  Till  then  the  right  of  recap- 
ture is  not  extinguished.  By  the  laws  of  this  coun- 
try, the  original  owner  recovers  his  propcfrty  upon 
re-capture,  but  this  is  merely  a  municipal  regulation, 
as  between  the  state  at  large,  the  re-captors  and 
the  owner.  The  general  question  as  between  the 
re-capturing  country,  and  neutral,  or  other  third, 
parties,  must  be  decided  by  the  law  of  nation^.  If 
a  condemnation  is  held  necessary  to  enable  the 
captor  to  transfer  the  prize  to  a  neutral,  it  is  dif- 
ficult to  conceive  how  any  other  legal  proceedings, 
short  of  such  sentence,  can  be  sufficient.    It  might 


*  January  1305,  war  declared  against  SpaJm^ 
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])erbap8  be  enough,  in  this  case,  to  enquire  whether     h^^rti 
«uch  condemnation  had  taken  place,  and  as  this 


question  must  be  answered  in  the  negative,  to  di-  law- 
rect  the  property  to  be  restored  to  the  owner ;  but 
it  will  be  more  satit^factory  to  examine  the  particu^ 
iar  circumstances. 

The  claim  of  Mr.  Crucet  must  depend  entirely 
upon  the  validity  of  the  proceedings  of  the  Court  at 
the  Havannak. 

Respecting  the  nature  of  the  proceedings  of  the 
law  Court  at  the  Havannah^  we  are  left  entirely  in 
the  dark.     ]f  we  enquire  into  the  jurisdiction  of 
the  Conrt  itself,  the  names  of  the  parties,  the  sen- 
tence appealed  from,  the  Court  appealed  to,  or  the 
appellants,  though  the  extracts  from  the  proceed- 
ings occupy  seventeen  or  eighteen  sides  of  paper, 
no  information  is  to  be  obtained  upon  those  heads. 
Id  this  obscurity  we  are  left  only  to  general  prin- 
<»ples.  The  expressions,  and  particularly  the  words 
sobre  el  aprisamiento^  seem  to  imply  that  it  was  a 
Coart  of  prize.     But  a  Court  of  prize,  to  decide 
<ipon  questions  as   between  the    two    belligerent 
powers  in  a  neutral  country,  is  a  thing  unheard  oC 
and  wonld  be  an  unwarrantable  assumption  of  supe- 
riority, inconsistent  with  the  equality  and  iudepen*- 
^ence  of  nations.    Such  jurisdiction  could  not  be 
maintained,  and  if  the  final  sentence  of  such  a  Court 
were  invalid,  all  prior  proceedings,  and  interlocu- 
tory decrees,  must  be  equally  null  and  void. 

If,  as  was  suggested,  these  law  proceedings  arose 
from  any  dispute  with  the  Spanish  government,  re- 
lating to  entries  or  duties,  or  other  transactions  of 
a  similar  natnre,  they  were  occasioned  solely  by 
the  Tessels  having  been  carried  into  the  Havannah. 
But  the  owner  cannot  be  deprived  of  his  right  of 
jml/onmtufli,  or  become  answerable,  from  any  acts 
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The         of   the    captur,.  whilst   the  property  was  m  h» 
*  hands. 


%a4.'^'  I*  ^^  ^^^  suggested,  that  the  proceediiigs  at 

tlie  Havannak  were  fbuiided  upon  an  intepfeneaee- 
of  the  Spamsh  government,  on  account  of  a  vioia>^ 
tion  of  territory,  from  the  place  of  capture.    Tbisi 
1  believe,  is  the  only  case  ia  which  a  neuArall  go- 
vernment could  interfere  in  prize,  but  thtfre  ia  no* 
proof  that  such  was  the  nature  of  the  auit     li^thatt. 
however,  bad  been  the  case,  the  Spamsh-  govern- 
ment by  the  intervention  of  ite  tribnnalfi^  indeodt 
might  have  compelled   the  captor  to  restbre  the 
property  to  the  owners^  if  the  capture  had  beem 
made  within  the  limits  of  the  Spanish  territories^, 
or  might  have  permitted  the  captor  to  retain  faisr' 
prize,  if  that  suggestion  had  pruvedito  be  uotrae: 
But. in  any  case  the  Spanish  government  coold  not;, 
without   a   departure    from    neutrality,   plaee  tbe^ 
French  captor  in  a  better  situation  than  he  was/ 
before,  or  defeat  any  right  of  recapture  whicb^tbe^ 
original  owners  might  have.     Ir^  iudeed,  tfaeowiwrs' 
had  appeared  by  themselves,  or  their  lawfal  agente^ 
in  the  Court  at  the  Havannah^  by  theircow^en/,  they* 
might  givis  validity  to  any  proceedings  there  ha^; 
but  widmut  such  appearance,  and  consent,  the  S^u*^ 
niiA.  government  could  not  by  delivery  upmbiffi^ 
or  other  proceeding,  secure  this*  prize  to  the  cafiM 
tor  beyond  ail  contingencies^     But  such  was ^  the 
consequence  of  these  proceedings.     If  the^  vessel 
had  not  been  bailed,  the  JRV^ireA  captain  i^ouid' not 
have  disposed  of  her  till  he  had  obtained  a  properi 
sentence  of  coudemuatiou,  and,  in  the  mean  time, 
she  would  have  been  liable  to  be  retaken.     Byi de- 
livering her  upon  bail,  he  acquired  a  doitble^sectH>' 
rity,  a  landed  mortgage*  and  a  personal  bcmd,  iai 
lieu,  of  his  p^ize,  and  the  vessd  vms  fieiifeiiD«af€iyt 
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to  Nm  York  to  be  dififtosed  of.    That  this  was  a     fi^^^^^ 
very  material  advantage  to  the  French  captor,  and  ■■* 

in  iBJory  to  the  British  owners,  cannot  be  doubted,         i80i. 
ati4  tlierefore  exceeded  any  powers  which  a  neu- 
tral tribunal  could  have  over  prize.     Let  us  exa- 
mine then,   whether  there  was  any  consent  on  the 
part  of  the   British  owner,  or  any  person   properly 
coQBtituted  on  bis  behalf.    In  these  law  proceedings 
an  advertisement  appears  to  have  been  published, 
under  the  authority  of  the  Spanish  governor,  calling 
upon  the  representatives  of  the  owners  to  appear, 
and  take  this  property  upon  bail.     And  it  is  stated, 
that  the  first  and  second  mates  of  the  ship  came 
forward  in  that  capacity,  the  master  not  having 
been  brought  to  that  country.     Now,  tbongh  un- 
doubtedly in  case  of  the  master's  death,  or  absence, 
some  share  of  his  powers  does  devolve  upon  the  se- 
nior officer  of  a  vessel,  in  (^ases  of  necessity,  and  for 
the  ordinary  purposes  of  navigation  and  commerce  ; 
yet,  in  the  first  place,  as  these  mates  were  not  the 
origiDal  officer^,  but  were  men  taiken  on  board  by 
mere  accident,  at  Honduras^  as  little  privity  exists 
betweea   them   and  their  owners,  as   can  possibly 
be  conceived.     Secondly,  the  absence  of  the  master 
was  not  occasioned  by  death,  or  the  act  of  God,  but 
solely  by  the  act  of  the  French  captain,  who  sent 
bim  to  the  States.    Now,  as  no  man  can  take  ad- 
vantage of  his  own  acts,  though  the  separation  of 
the  master  from   the  vessel  might  not  have  been 
▼ery  culpable,  yet  it  would  be  strange  if  it  should 
give  authority  to  the  inferior  officers  to  perform  any 
acta  for  die  benefit  of  the  captor,  by  whom  the  mas- 
ter was  sent  away.    But  thirdly,  it  is  not  clear  that 
these  were  acts  which  the  master  himself  could 
have  made  valid.    The  security  was  given  to  the 
French  captor,  and  since,  if  it  is  considered  as  a 
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HiB^Tf.     transaction  immediately  with  bim,  though  throngb 
■  the  intervei^ion  of  the  Spanish  Court,  it  amounted 

jscmT      'o  reahty  to  a  ransom,  and  therefore  was  directly 
in  the  face  of  a  British  act  of  parliament     Bat 
these  mates  seem  to  have  been  broi^ht  forward 
merely  as  a  colour.     After  the  power  of  attorney, 
ivhich  they  are  said  to  have  given  to  Cruceiy  though 
it  is  not  produced,  they  vanish  out  of  the  transact 
tion.    They  retain  no  authority  over  the  vessel,  the 
vessel  is  put  under  a  new  captain  and  officers,  and 
they  totally  disappear.     Mr.  Crucei  therefore  can- 
not be  considered  as  the  legal  re^^resentative  of  the 
owners,  nor  had  he  any  authority  whatever  from 
them  to  dispose  of  their  property,  or  to  receive  it 
upon  bail.     I  am  therefore  of  opinion,  that  the  pro- 
perty in  this  ship  aird  cargo  is  not  changed,  so  as 
to  bar  the  original  owner  upon  this  recapture,  for 
whose  account  and  risque  likewise  the  cargo  was 
stated  to  be  going,  in  the  affidavit  annexed  to  the 
bill  of  lading.    As  to  any  claims  upon  the  owners, 
which  Mr.  Crucet  may  have  for  his  services  in  this 
affair,  and  to  be  reimbursed  his  expences,  they  da 
not  properly  come  before  the  Court  in  the  present 
case,  since  it  has  only  to  decide  upon  the  validity 
of  Mr.  Crucet's  claim  to  restitution,  as  owner  and 
proprietor  of  the  vessel  and  cargo.     If  he  thinks  pro- 
per to  institute  proceedings  in  this,  or  any  other 
Court,  to  enforce  those  claims,  it  will  be  to  be  con- 
sidered whether  his  conduct  has  been  calculated 
most  for  the  benefit  of  the  French  captain,  or  of  the 
British  owners,  how  far  he  has  consulted  their  in- 
terests, and  whether  his  own  charges  are  just  and 
reasonable.       Meantime,   I  decree    restitution   to 
Messrs.  Hurry,  the  original  British  owners. 
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The  Aramintha  ^'?!r/'*' 

WAS  upon  a  voyaffe  from  New  York  to  Cayenne   Contraband 
J  i_       I  jxi  .1  .  upon  the  ont- 

and  back;  and  takea  on  toe  return  voyage,     ward  voyage, 

under  false 
papers,  f round 

Judgment. — Dr.  Croke.  of  condemn*. 

tion  upon  the 

The  geueral  principle,  upon  which  this  case  must   '•^"^▼©yH*^ 
depend  for  its  decision,  is  perfectly  clear,     [f  the 
vessel  has  canied  contraband   upon  her  outward 
voyage,  with  false  papers,  the  return  cargo  will  be 
affected  with  coudemnation.* 

I  have  therefore  to  enquire,  first,  whether  con- 
traband goods  composed  a  part  of  the  outward 
cargo? 

Secondly,  whether  they  were  concealed  by  false 
papers,  or  other  evidence. 

Thirdly,  whether  this  is  a  return  cargo,  from  the 
proceeds  of  the  outward  cai^o. 

And,  fourthly,  how  far  the  owners  of  the  ship,  or 
of  different  parts  of  the  cargo,  are  implicated  in  this 
transaction. 

Of  the  first  point  there  is  very  sufficient  evidence. 
The  commencement  of  the  transaction  is  fully 
proved  by  the  charter-party,  between  Daraud  and 
Smith.  The  whole  vessel  was  engaged  to  go  from 
New  York  to  Cayenne^  and  back;  "  the  vessel  will 
be  loaded  with  naval  stores  and  other  articles." 
There  is  a  contract  of  sale,  dated  the  19th  of  May^ 
by  which  79  barrels  of  tar,  25  of  rosin,  50  of  pitch, 
2  casks  of  shot,  and  86  coils  of  cordage  are  sold 
for  the  sum  of  10,807  dollars  ''  to  be  delivered  at 
Cayenne^  and  if  they  shall  not  arrive  safe,  or  not  b« 

*  Rosalie  and  Betiey.  Rob.  a. 
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Ara^wt        delivered  to  Dennis  the  supercargo,  the  money  is  to 

— -^ !    be  returned  with  interest/' 

^**^L^^*^'       The  actual  delivery  at  Cayenne  is  proved  also, 
by  the  mate's  pocket  book,  containing  an  account 
of  the  Cargo  of  thi^  vessel  to  Cayenne,  in  which  ^re 
stated^  25  barrels  of  pitch,  46  df  rosin,  84  of  tar, 
10  of  lead,  and  2  of  shot.    There  is  a  memorandum 
made  by  the  mate  also,  of  part  of  the  cargo  taken 
cm  shore  on  the  5th  and  6tb  of  July,  at  Cayenne^  in 
^hich  36  barrels  of  naval  stores  are  mentioned. 
Inhere  is  an  order  signed  by  Dennis,  to  deliver  a 
certain  quantity  of  pitch  and  talr  to  the  bearer,  dated 
the  5th  of  July,  and  another  of  a  similar  import, 
signed  Beauregeu.  The  second  point,  is  also  clearly 
eli^tablished.    A  concealment  of  the  nature  of  the 
outward  cargo  made  a  part  of  the  original  plan. 
By  the  charler-pafty,  the  vessel  was  to  he  cleared 
out  for  Demerara,  with  articles  of  no  contrabands, 
but  ^'  #ais  to  go  as  above  mentioned,  that  is,  with 
naval  stores,  to  Cayenne.""    This  des^  vfras  fartb- 
ftiHy  executed.    Thd  clearance  from  New  Yatk, 
the  bills  of  lading,  and  affidavit  annexed  to  it,  all 
omit  the  naval  stores,  the  deception  is  rtill  carried 
on  at  Cctyeikvii.    There  is  Dennises  account  of  sa!^, 
which  do  not  extend  beyond  the  goods  specified  in 
.    the  cleatrance  bills  of  lading,  and  even  iris' account 
cutt^t  with  his  employers  is  confined  to  the  same 
articles,  and  no  accotint  is  given  of  the  residue; 
nof  does  he  mention  it  in  his  letter  of  advice.    Still 
farther,  evi^n  positive  ^videric6  has  been  brought^ 
which  denies  that  ariy*  contraband  i*as  cJatried  t6 
CayOine.    For  Striith  swears  that  "  aTl  the  contra- 
band' articles'  weref  relanded  and  left  at  Nevf  Yctk, 
and  that  another  cargb  atid  lumber  were  ta1i!en  it 
room  thereof."    Besides  the  whole  weight  of  evi- 
dence against  this  niiatt^s  testimony,  it  is  inconsis- 
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tent  with  the  log  book,  which  states  that  tliey  h^    ara?%ha, 

gaQ  taking  iti  cargo  the  30lh  of  Jprif,  that  the  ?a*    ; ^ 

ding  was  completed  by  the  14th  of  Mat/,  and  they      "*^^'^*""' 

hauled  down  into  the  stream  on  the  17th,  without 

any  mention  of  relanding  any  part  of  it,  for  which 

indeed  there  does  not  seem  lo  have  been  sufficient 

tinoe.    Bearing  date  on  the  19th,  there  is  a  letter 

from  Gardere  to  Dennis^  in  which  he  is  directed  to 

sell  the  goods  for  account  of  Durand,  and  he  spe- 

cifies  them,  as  they  are  stated  in'  the  contract  of 

sale,  namely  the  contraband  articles. 

The  third  and  fourth  points  may  be  jointly  con- 
sidered. The  outward,  and  the  return  voyages  were 
one  unbroken  transaction,  in  which  the  owner  of 
the  vessel,  and  of  the  whole  cargo  were  equally 
implicated,  by  the  charter-party.  Demiis  was  their 
joint  agent  By  hint  the  outward  cai^  was  soM, 
and  the  home  cargo  was  purchased  out  of  the  pro- 
ceeds, and  he  gives  credit  for  the  freight  as  per  char- 
ter-party. 

It  18  impossible  to  conceive  a  case  where  all  the 
iacts  are  more  clearly  established,  and  1  therefore 
condemn  this  ship  and  cargo. 


The  Schooner  Nancy,  Huxford.  ^"^^^ 

In  the  Instance  Court.—  Spirit*  of mr. 

A  CASE  upon  the  Statute  of  the  33d  of  Geo,  III.  SJ^^^S? 

Cb.  50.  Sec.  14,  which  enacts  "  that  it  shall  sJf'iiJf^ 

be  lawful  to  imfMurt  pitch,  tar,  and  turpentine,  being  ^  ^^^' 

the  growth  or  production  of  the  United  States^  from  meaiiB  oiniert. 

any  of  the  territories  of  the  United  States  into  the  jecu  mident 

province  of  Nova  Scotia  and  New  Brunswick;  pro-  ^notim- 

▼ided4  sodi*  ptCeh,  tar,  and  turpentine  shall  not  be  ^^ 
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The^ScbooDer    imported,  except  by  British  subjects,  and  in  Bri- 


tish built  ships,  owned  by  His  Majesty's  subjects; 
^^805^**''  and  navigated,  according  to  law."  The  vessel,  with 
8  barrels  of  spirits  of  turpentine,  and  1 90  bbls.  of  tar, 
were  seized  by  the  collector,  as  having  been  im- 
ported from  the  United  States  contrary  to  law,  inas- 
much as  the  spirits  of  turpentine  were  not  compre- 
hended under  the  act,  and  the  importers  were  not 
British  subjects.  A  claim  was  given  for  the  schoo- 
ner, on  behalf  of  Henry  Huxford  and  John  Selig^ 
of  Halifax^  and  for  John  and  Jonathan  Tretnain; 
of  Halifax  likewise,  as  consignees  of  the  cargo,  on 
behalf  of  George  Scott  and  Joseph  Tremainf  stated- 
to  be  natural  born  British  subjects^  residing  at  New 
York^  by  whom  the  goods  were  there  shipped,  and 
consigned  to  the  claimants,  as  was  alledged  with 
an  ofier  to  take  and  dispose  of  the  same  on  their 
account,  paying  to  the  shippers  the  costs  and 
charges. 

Judgment. — Dr,  Croke. 

This  is  a  suit  instituted  by  the  King  s  advocate 

against  the  schooner  Nancy,  eight  barrels  of  spirits 

of  turpentine,  and  190  barrels  of  tar,  being  part  of 

her  cargo.     (The  pleadings  and   evidence  shortly 

♦     istated.) 

The  principal  facts  in  this  case,  stand  upon  the 
admission  of  the  parties.  On  behalf  of  the  prosecu- 
tion, it  is  admitted,  the  vessel  was  British  built^ 
British  owned,  and  navigated  according  to  law; 
and  that  Messrs.  Scott  and  Tremain,  the  supposed 
importers,  are  British  born  subjects.  By  the  clai- 
mants it  is  admitted,  that  Messrn.  Scott  and  Tre- 
main  are  merchants,  resident,  and  carrying  on  their 
business,  at  New  York. 

The  whole  case  therefore,  rests  upon  two  points 
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oflaw,  first,  whether  spirits  of  turpentine  can  be  im-    The  Schooner 
ported  under  the  Act  of  the  33d  of  Geo.  III.  Ch.    — :^!!1^ 
50.  Sec.  14 ;  and,  secondly,  supposing  it  to  be  in     ^"^^Ly'^* 
itself  importable,  and  admitting  the  tar  to  be  so, 
whether  the  importers  are  persons  intitled  to  the 
privilege  of  importing  them  under  that  act. 

As  to  the  question  of  the  .spirits  of  turpentine. 
Jt  is  scarcely  necessary  to  observe,  that  raw  turpen- 
tine, and  spirits,  or  oil  of  turpentine  are  two  articles 
totally  different  from  each  other.  That  the  Spirits 
are  obtained  by  a  chemical  process  of  distillation, 
which  changes  the  form^  and  the  denomination  from 
a  gum  to  an  oil.  It  becomes  no  longer  applicable 
to  the  uses  for  which  raw  turpentine  is  employed, 
and,  on  the  other  hand,  the  manufactured  article  is 
adapted  to  an  infinite  number  of  purposes  for  which 
raw  turpentine  is  not  calculated.  It  does  not  differ, 
as  was  alledged  by  counsel,  as  different  species 
under  the  same  general  denomination,  but  by  dis- 
tillation it  becomes  an  article  of  a  new  and  diflTerent 
kind  and  description.  The  spirit  is  no  more  a 
species  of  turpentine,  than  wine  is  a  species  of 
grapes.  Nor  is  the  appellation  of  common  turpen- 
tine, as  has  been  argued,  in  books  of  chemistry  set 
in  opposition  to  the  spirit,  but  to  Venice  turpentine, 
Chio  turpentine,  and  other  species  of  the  raw  drug. 

They  diflTer  no  less  in  common  mercantile  par- 
lance. If  a  general  merchant  ordered  his  corres- 
pondent to  ship  a  certain  quantity  of  turpentine,  I  * 
apprehend  he  would  not  be  justified  in  sending 
spirits  of  turpentine;  nor  in  case  any  litigation 
should  arise,  would  the  shipment  be  such  a  com- 
pliance with  the  order  as  would  bind  the  conse- 
quences of  it  upon  the  merchant  who  gave  the  di- 
rections; unless  there  were  some  special  circum- 
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stances  to  show  that  it  was  otherwise  understood 
between  the  parties. 

A  legislative  interpretation  is  of  more  importaace. 
Now,  upon  looking  into  the  various  statutes  for  im- 
posing duties  upon  imports  and  exports,  it  iJearly 
appears  that  these  two  articles  are  consideFtd  as 
distinct,,  and  are  not  comprehended  under  one  ge- 
neral denomination.  They  are  separately  euunae^ 
rated,  differently  classed,  aud  charged  with  different 
duties. 

JSow,  looking  at  the  words  of  the  act,  spirits  of 
turpentine  are  clearly  not  included  under  them.  It 
says  such  pitch,  tar,  and  turpentine  being  the  growth, 
or  production,  of  the  United  Slates^  the  word  ''  ma^ 
ntifacture,^'  being  omitted,  as  if  for  the  express  pur- 
pose of  excluding  spirits,  the  manufactured  article. 
And  though  it  may  be  said,  that  pitch,  tar,  and  tur-^ 
pentine,  all  undergo  some  kind  of  manufacture,  aod 
therefore  that  the  words  growth  or  production,  if 
Applicable  to  them,  would  be  applicable  likewise  to 
other  manufactured  goads;  yet  they  are  not  usually 
considered  as  being  manufactured.  There  are  no 
articles  so  roughs  but  what  undergo  some  change  or 
amelioration  by  human  labour,  before  their  exporta^ 
tion.  Lumber  is  cut  down  and  hewed,  skins  are 
caught  and  dried,  and  yet  such  articles,  whilst  they 
continue  in  their  first  state,  are  considered  as  raw, 
or  unmanufactured^  It  is  the  same  with  pitch,  tar, 
and  turpentine. 

Nor  is  the  importation  justified  by  the  preamble 
of  the  clause.  It  says  that ''  whereas  His  Majesty's 
subjects  in  these  provinces  are  baiidiDg  great  num- 
bers of  ships,  but  are  in  want  of  pitch,  tar,  and  tur-^ 
pentine.^'  Now,  if  raw  turpentine  is  imported,  the 
inhabitants  cannot  be  said,  to  be  in  wMit  of  tlie  spi^ 
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rite,  which  they  not  only  can  manufacture  them-   «*«  Schooner 

selves,  but  for  which  several  manufactories  are  now    —ll^ 

established  here,  and  actually  at  work.  It  may  ^"^osf^ 
likewise  be  imported  from  Great  Britain,  The 
price  atkme  cannot  be  considered  as  producing  ^ 
waBt  or  necessity,  and  if  it  is  too  high,  it  is  an  evil 
which  will  remedy  itself.  Raw  turpentine  is  an  ar- 
ticle of  the  ifirst  necessity  in  building  ships,  but  the 
use  of  spirits  of  turpentine  is  very  small  and  limited. 
As  far  as  1  am  informed,  it  is  employed  only  in 
painting.  And,  even  in  that  work,  the  colours  are 
mixed  chiefly  with  linseed  oil,  a  small  quantity  of 
spirits  of  turpentine  being  added  for  the  sole  pur- 
pose^of  accelerating  the  process  of  drying.  Other 
articles,  mort?  usefal  in  ship  building,  are  not  al- 
lowed to  be  imported. 

Considering  die  svbject  in  every  point  of  view, 
and  from  the  words  of  the  act,  compared  with  the 
context  and  preamble,  and  referring  to  the  usual 
mode  of  understanding  the  same  expressions  in 
common  life,  and  in  other  acts  of  parliament,  I  am 
of  opinion,  that  oil,  or  spirits  of  turpentine,  is  an 
article  which  cannot  be  legally  imported  under  this 
statute. 

But  the  claimants  have  endeavoured  to  justify 
themselves  under  another  plea,  that  it  is  dangerous 
and  impossible  to  bring  a  cargo  of  pitch  and  tar, 
without  distilled  turpentine  to  clear  the  pumps,  in 
case  the  pitch  and  tar  should  get  loose,  and  clog 
them.  In  answer  to  this  allegation,  it  may  be  re* 
marked,  that  the  quantity  of  spirits  of  turpentine  is 
too  lar^,  and  that  neither  the  master,  or  the  claim- 
ant have  ventured  to  swear  that  it  was  put  on  board 
for  this  purpose,  and  for  this  purpose  only.  And  it 
was  evidently  shipped  for  importation  with  the  rest 
of  the  cargo,  since  it  was  comprehended,  though 
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TiM  Schooner    under  a  false  description,  in  the  bill  of  lading,  was 

*- 1—    to  pay  freight,  and  was  offered  to  be  entered  at  the 

^•^^J^^'     custom  house. 

They  have  likewise  alledged,  that  it  has  been  the 
usage  and  practice  of  the  custom  house  here  to  ad- 
mit this  article  to  an  entry,  since  the  statute  of  the 
thirty-third  of  the  king.  Their  own  evidence  proves 
the  contrary.  Mr.  Binney  deposes,  that  spirits  of 
turpentine  have  been  admitted  in  five  instances  only, 
under  licence  from  the  governor,  and  the  importa- 
tion of  that  article  has  always  been  considered  as 
inadmissible,  unless  authorized  by  licence.  What- 
ever might  be  the  opinion  of  the  Court  upon  the  va- 
lidity of  those  licences,  if  the  question  came  before 
it,  entries  permitted  under  their  authority  are  do 
proof  of  an  usage  to  permit  the  importation  of  this 
article  generally,  and  without  licence.  In  this  case 
no  licence  was  obtained. 

TJie  opinion  of  parties  does  not  constitute  the 
law,  but  as  it  is  evident,  from  the  ship's  papers,  that 
there  was  an  intention  of  concealing  the  spirits  of 
turpentine,  it  may  be  inferred  that,  in  this  case,  the 
parties  were  conscious  that  they  could  not  lawfully 
import  it  In  the  bill  of  lading  and  manifest,  it  is 
confounded  with  the  tar,  under  the  general  descrip^ 
tion  of  naval  stores.  In  the  clearance,  the  eight 
l)arrel$  of  spirits  of  turpentine  are  totally  ^omitted. 
And  in  the  entry,  at  Halifax^  where  a  particular 
specification  was  required,  and  made  upon  oath,  it 
is  not  stated  as  spirits  of  turpentine,  but  as  turpen- 
tine simply. 

I  come  now  to  the  second  question,  respecting^ 
the  tar,  and  there  is  a  previous  point  to  settle,  who 
were  the  importers  ?  It  is  alledged  that  these  goocja 
were  consigned  by  the  shippers  to  Messrs.  John  and 
Jimathan  Tremain,  of  this  town,  with  ao  offer  |o 
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take  and  dispose  of  the  same  on  their  own  account,    '"*^fS!jjY?*'^ 

paying  to  the  shippers  the  costs  and  charges  there-    

of.  From  hence  it  has  been  ai^ed  that  the  house  ^isos.  ' 
of  TVemaiit,  at  Halifax,  are  to  be  considered  as  the 
iuiporters,  and  consequently  are  within  the  words  of 
the  act  of  parliament  But  there  can  be  no  doubt, 
but  that  by  importers,  the  owners,  or  proprietors, 
most  be  understood.  Such- has  been  decided  to  be 
the  import  of  the  term  in  a  variety  of  cases.  So  in 
the  construction  of  licences  from  His  Majesty,  to 
trade  with  the  enemy,  it  has  been  held  that  they 
were  to  be  understood  to  be  licences  for  their  own 
account  and  risk  only.  Was  then  the  house  of  Tre- 
main  here  the  owner,  admitting  the  fact  as  alledged? 
To  transfer  property,  there  must  not  only  be  an  of- 
fer on  the  part  of  the  transferors,  but  an  acceptance 
on  the  part  of  the  transferree.  Suppose  such  an  of* 
fer  to  have  been  made,  no  act  is  stated  to  have  been 
done  by  Messrs.  Tremain  in  the  way  of  an  accept- 
ance. If  these  goods  had  been  shipwrecked,  upon 
whom  wcmld  the  loss  have  fallen  ?  If  they  should 
be  condemned  in  this  Court,  who  will  be  the  suf- 
ferers? It  is  clear  therefore  that,  even  under  this  al- 
l^ation,  Messrs.  Scott. 2LVkd  Tremain  continued  to  be 
the  owners  of  these  goods,  and  consequently  the 
importers;  but  the  offer  itself  is  not  proved,  the 
letter  has  not  been  produced,  and  there  is  not  a 
single  circumstance  in  evidence,  which  can  even 
tend  to  disprove  the  ownership  of  Messrs.  Scott  and 
Tremain,on  whose  behalf  they  are  claimed. 

Messrs.  Scott  and  Tremain,  of  New  York,  then 
being  the  importers,  it  becomes  a  question  whether 
a  British  horn  subject,  resident  in  a  foreign  country 
can  import  pitch,  tar,  and  turpentine  into  this  pro- 
vince under  the  statute. 

If  the  word  " subject-'  necessarily  extends  to  all 
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^*  Nancy"*'^    persons  born  withiu  the  King's  dominions,  or  rather. 


if  all  natural  born  subjects  are  intitled  to  the  same 
*^*805.  '  rights,  under  all  circuuistances  of  residence,  or 
otherwise,  there  is  at  once  an  end  of  the  question. 
But  this  proposition,  I  apprehend,  is  not  teoable, 
and  I  conceive  that  Jiritish  born  subjects  luay  lose 
many  of  their  rights  by  non-resideoce. 

It  is  said,  indeed,  by  Sir  William  Blackstone  ( VeL 
I.  p.  371,")  '*that  natural  born  subjects,  have  a  va- 
riety of  rights,  which  they  acquire  by  being  bora 
within  the  King  s  allegiance,  and  can  uever  forfeit 
by  any  distance  of  place  or  time,  but  only  by  their 
own  misbehaviour/'  But  this  doctrine  is  aot  Laid 
down  universally,  as  extending  to  all  the  rights  of 
SritisA  subjects.  True  it  is,  that  they  may  have  a 
variety  of  rights  so  indefeasible,  and  yet  as  to  other 
rights  may  be  in  a  different  predicament  And,  in- 
deed, considered  as  a  general  rule,  it  must  from  the 
nature  of  the  thing,  be  subject  to  many  qualifica^ 
tions  and  exceptions.  Mr.  Justice  C/uxmbre^  in  a 
case  which  I  shall  presently  have  occasion  to  state 
more  at  large,  expressly  declared  so  from  the  bench, 
and  said  that  ''  though  he  did  not  controvert  what 
Blackstone  has  laid  down,  yet  that  many  distinc- 
tions arise  out  of  that  general  proposition.''  One  of 
those  exceptions  must  be  the  case  of  commercial 
privileges. 

In  prize^  a  JBritish  subject  forfeits  every  right, 
which  he  would  be  intitled  to  in  that  capacity  by 
residence  in  a  foreign  country.  If  Great  Britain 
was  in  a  state  of  peace,  during  a  war  between  France 
and  Spain,  an  Englishman  who  inhabited  either  of 
those  countries,  would  be  liable  to  have  his  pro- 
perty seized  by  the  respective  enemies  as  much  as 
the  natural  born  subjects  of  the  country.  His  Bri^ 
tish  allegiance  would  afford  him  uo  protection.  This 
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prmciple  does  not  rest  only  upon  the  Prize  Courts,    i*«^Mi*«wr 

and  the  law  of  natioos,  but  it  is  recognised  by  the 1^ 

comoaoa  law.  In  the  case  of  Tables  v.  Benddack*  ^''^leosf*** 
an  American  bom,  married,  and  occupying  a  house 
at  LAverpool^  purchased  an  American  vessel,  docu- 
mented as  such,  he  insured  and  warranted  the  ship 
Amirican  property.  But  Tx)rd  Kenton  held,  that 
the  warranty  was  not  complied  with,  and  said  that 
'*  whether  the  ship  be  intitled  to  American  privileges 
does  not  depend  merely  upon  the  owner  being  an 
American  born.  Persons  residing  in  this  country, 
reaping  the  advantages  of  the  trade  of  this  country, 
and  contributing  to  the  well  being  of  this  country, 
mustyor  the  purpose  of  trade  be  considered  as  behng^ 
ing  to  this  country" 

This  indeed  was  a  case,  as  between  neutral  coun- 
tries, and  the  powers  at  war,  and  depended  chiefly 
upon  the  law  of  nations,  but  there  is  another  case, 
in  which  the  same  principle  was  applied  between 
Great  Britain  and  her  own  subjects,  and  with  re- 
ference to  Britisli  laws  only.  I  mean  that  of  Mae 
Connel  against  Hector  (ia  Bosanquet  and  Puller's 
Reports,  Vol.  III.  1 13*J  The  question  related  to' 
the  validity  of  a  commission  of  bankruptcy,  and 
this  depended  upon  the  point,  whether  the  debt 
upon  which  the  petition  issued,  was  such  as  could 
be  BQ»d  for  at  law,  the  petitioning  creditors  being 
tbrei^  partners,  of  whom  one  was  resident  in  Bng- 
hndj  and  the  other  two  being  subjects  of  Great 
Britam^  were  resident  and  concerned  in  trade,  at 
Phsshing^  a  port  belonging  to  the  enemy.  It  was 
held  that  they  were  not  intitled  to  sue  as  English 
subjects  in  an  English  Court  of  justice,  and  Lord 
Ahanfy^  fiai4f  ''  every  natural  bom  subject  has  a 

•  Sos.  and  Ptct.  Vol.  III.  20;.  o.  Espinaae.  Vol  IV.  lOS. 
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Tiw  Schooner    right  to  the  King's  protection  so  long  as  he  entitles 

-I ^    himself  to  it  by  his  conduct ;  but  if  he  lives  in  an 

jfurcMsth,     euem/s  country,  he  forfeits  that  right.    The  ques- 
tion is  i;i'hetber  a  man  who  resides  under  the  alle- 
giance, and  protection  of  an  hostile  state^  for  all 
commercial  purposes,  is  not  to  be  considered  to  aU 
civil  purposes,  as  much  an  alien  enemy  as  if  he  were 
born  there?  That  an  Englishman,  from  whom  France 
derives  all  the  benefits  which  can  be  derived  from  a 
natural  born  subject  of  Frjuce,  should  be  intitled  to 
more  right  than  a  native  Frenchman  would  be  a 
monstrous  proposition.     While  the  Englishman  re- 
sides in  the  hostile  country,  he  is  a  subject  of  that 
country,  and  it  has  been  held  that  he  is  intitled  to 
all  the  privileges  of  a  neutral  country,  while  resi- 
dent in  a  neutral  country."    The  residence  in  the , 
enemies  country  was  in  no  respect  a  criminal  act. 
For  Sir  Matl/iew  Hale  says  expressly,  P.  C.  Vol.  I. 
165.     "  If  there  be  v;nt  between  the  King  of  Eng- 
land and  the  King  of  FrancCj  those  Englishmen  that 
live  in  France  before  the  war,  and  continue  there 
after,  are  not  simply,  upon  that  account,  adherents 
to  the  King's  enemies."     He  says  likewise  that  they 
.might  be  called  upon  to  return  upon  privy  seal,  or 
proclamation."     It  wa^^  therefore  merely  a  disquali" 
^cation  on  account  of  residence;  by  residence  alone, 
a  British  born  subject  acquired  the  disabilities  of 
an  alien  enemy,  and  though  his  allegiance  still  sub- 
sisted, and  the  rights   which  corresponded  to   it, 
though  he  was   liable  to  be  called  home  by  the 
King's  authority,  yet  a  British  born  subject  in  vir- 
tue of  his  residence  alone,  without  being  guilty  of 
any  crime,  became  deprived  of  one  of  the  most  va- 
luable rights  of  a  subject,  that  of  suing  in  the  King's 
Courts. 
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Such  is  the  effect  of  residence  .ia  an  enemy  s    Tiie^cbooner 

1-111  1  .       .  Nancy. 

country,  and  it  should  seem,  upon  the  same  priucj- 

pies,  that,  by  residence  in  a  foreign  country,  in  aniify  ^^''[Jjo^.^' 
«rith  us,  a  British  Hubject  must  acquire  the  saiij^ 
disabilities  pf  other  inhabitants  of  that  country, 
especially  as  by  such  residence  he  acquires  all  rht^ 
privileges  of  the  foreign  country.  Antecedent  to 
the  cases  already  quoted,  was  the  case  of  Wilstm  v. 
Marnfatt,(8T.  R.  45;  and  ^o^.  and  Pull.  Yol  J. 
430,)  determined.  It  was  there  settled,  that  a  liri- 
tish  bom  subject,  residing  in  America^  might  trade 
to  the  Mcist  JndieSf  nqtwithstanding  the  £a$i  Indifi 
Company* s  charter,  and  the  various  acts  made  i^i 
support  of  it,  by  which  British  subjects  are  totally 
prohibited  from  that  cotnmerce*  In  the  two  cases 
^rst  quoted,  the  eminent  judges  who  presided,  botji 
assigned  the  case  of  Wilson  v.  Marryait,  as  one 
ground  of  their  de.cision.  Now  if  the  circumslancx^ 
of  a  British  subject's  enjoying  the  privileges  of  >i 
foreign  country,  by  residence  in  a  friendly  country, 
was  held  to  be  a  reason  why  a  British  subject,  resi- 
dent in  an  ^enemy's  country,  shoukl  participate  in  the 
disqualifications  of  that  country,  6  fortiori  is  it  ^ 
reason  why  he  should  share  in  the  disqualifications 
of  the  friendly  country.  For  in  that  case  it  applies 
^nly  in  the  way  of  analogy,  in  this  it  is  a  direct  ap- 
piicalion.  In  those  cases  the  situation  is  only 
something  similar,  in  this  they  are  identically  the 
mme. 

But  the  c?ise  of  WilsoA  v.  Marryatt,  goes  slill 
further.  It  determines  not  only  that  a  British  sub- 
ject may  acquire  foreign  privileges,  but  that  by  mere 
residence  abroad,  he  may  become  divested  of  Bri- 
jtish  disqualifications.  The  words  of  the  ^st 
India  acts  are  strong,  ''  that  no  subjects  of  his 
JMajesty,  of  what  degree  or  quality  soever  they  be. 
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The   Schooner 
Nancy, 

Karch  iSth, 


the  act  restrain  the  importation  to  British  subjects 
at  all?  It  evidently  keeps  in  view  the  general 
system  of  confining  all  the  benefits  of  colonial  trade, 
vrithin  the  British  empire,  it  is  the  object  of  the 
restricting  clause,  that  the  profits  and  advantages  of 
the  colonial  trade  may  center  in  the  British  domi- 
nions. But  if  a  British  bom  subject  reside«$  and 
carries  on  his  traffic  in  a  foreign  country,  the  British 
empire  derives  no  advantage  from  his  trade  with 
the  colony.  The  profits  all  flow  to  the  country 
of  his  domicil.  The  British  empire  receives  do 
benefit  whatever  from  his  capital,  his  labour, 
and  his  industry.  His  person  neither  increaseti 
the  strength  of  the  country,  nor  can  any  part 
of  liis  property  be  compelled  to  contribute  to  its 
defence.  The  mere  place  of  birth  is  perfectly 
immaterial ;  every  benefit,  which  a  country  can 
derive  from  a  man  as  a  subject,  depends  upon  the 
place  of  his  residence*  What  diflference  in  reason 
is  tliere,  in  all  commercial  points  of  view,  between  a 
natural  born  Englishman^  and  a  natural  bom 
subject  of  the  States,  both  resident  in  that  country  ? 
It  will  not  be  ronteudedi  that  the  resident  subjects 
of  the  British  empire,  are  not  able  to  procure  a 
supply  of  these  articles,  for  the  use  of  this  provincCj 
M  iUiout  calling  in  the  aid  of  those  who  live  abroad. 
When  therefore  I  see  the  object  of  this  act  may  be 
1^  i  (ectly  attained,  by  the  permission  given  to  resi-*^ 
cUnt  subjects,  to  import:  and  that  the  object  of  the 
general  system  would  be  entirely  defeated,  as  far  as 
this  case  goes,  by  admitting  foreign  residents,  I  can- 
not but  be  of  opinion,  that  it  was  the  design  of 
the  legislature  not  to  extend  it  to  them  ;  and  con- 
sequently that  Messrs.  Scott  and  Tremain,  being 
merchants,  residing  and  carrying  on  their  trade  at 
New  York,  these  goods  were  not  imported  according 
to  law. 
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But  it   is  pleaded    in  justification,  that  it  ba6    The  Scbooner 

been  usoal  for  the  officers  of  the  customs,  under   " 

the  28tb  Geo.  III.  c.  6.  and  the  authority  and  pro-     ^Ts^Jf"'' 
clamation  of  the  governor,  to  allow  goods  of  the 
description  named  in  the  said  act,  owned  by  British 
subjects,  residing  within  the  States,  to  be  entered 
by  the  consignees  residing  in  this  province. 

In  the  first  place,  I  do  not  think  that  the  practice 
is  sufficiently  proved  by  the  evidence.  Some 
instances  indeed,  are  produced,  but  these  are^  in 
some  measure  answered  by  the  deposition  of 
Mr.  Binneyy  that  the  officers  of  the  customs,  looked 
upon  the  person  making  the  entry  as  the  owner  of 
the  goods,  and  that  prior  to  the  appointment  of  the 
present  collector,  no  enquiry  wad  made  respecting 
the  ownership^  without  a  special  reason.  One  of 
the  witnesses,  David  Sealing,  proves  rather  too 
much.  He  says,  that  in  one  case,  flour  was' allowed 
to  be  entered,  which  was  known  at  the  custom 
house  to  have  been  the  property  of  an]  American 
subject:  now  as  this  was  undeniably  illegal,  such 
examples  prove  that  the  practice  at  the  custom 
house  here,  has  been  extremely  irregular. 

But  in  the  next  place,  admitting  the  usage  to  have 
been  uniform,  1  must  hold  that  the  practice  of  the 
custom  house,  even  supported  by  the  sanction  of  the 
board  of  commissioners,  cannot  legalize  an  illegal 
act,  and  cannot  form  such  an  authoritative  interpre- 
tation of  the  statutes,  as  shall  be  binding  upon  a 
court  of  justice,  which  must  decide  upon  the  law 
itself,  and  upon  the  construction  of  it,  according  to 
its  own  discretion.  For  this  opinion  I  have  the 
authority  of  that  court,  which  is  most  peculiarly 
conversant  with  matters  of  this  nature,  and  has  the 
controul  over  the  customs  and  revenues.  I  mean 
the  court  of  exchequer. 
In  the  case  of  Stephani  v.  Barrow  (Anstruther^ 
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Vol.  II.  355%  the  qiiestioii  was  whether  Peruvian 
bark  which  bad  been  imported  in  the  gross  state, 
pulverized  in  JBngUmd^  and  exported,  was  iotitled 
to  a  drawback.  It  was  stated  that  the  commissi' 
oaers  had  allowed  the  drawback  as  long,  as  only 
smaii  quantities  were  exported,  but  that  lately  il 
had  become  more  considerable,  and  th«y  refused. 
The  Lord  Ohief  Baron,  in  pronouncing  sentence, 
said,  that  ''  as  to  tl^  conduct  of  the  comraisstonerB 
of  the  customs,  it  makes  no  difference  the  one  way 
or  the  other ;  at  the  different  times  when  their  at- 
tenticm  has  been  called  to  thi»  subject,  they  have 
thought  differently  upon  it ;  when  the  case  but  sel* 
dom  occurred,  and  they  had  not  given  it  much  con- 
sideration, they  allowed  the  drawback ;  but  when 
the  practice  of  exporting  this  article  became  more 
frequent,  they  thought  of  it  more  seriously,  and  de« 
termined  not  to  allow  it" 

I  am  of  opinion  therefore,  that  the  turpentine,  the 
tar,  and  consequently  the  vessel,  are  all  subject  to 
confiscation.  In  pronouncing  which  latter  part  of 
its  sentence,  the  Court  feels  the  less  reluctance,  as 
the  master  has  not  only  shewn  that  he  was  consci- 
ous of  doing  an  iil^al  act,  by  attempting  to  con- 
ceal the  nature  of  part  of  his  cai^o,  but  in  so  doing, 
was  likewise  guilty  of  a  fraudulent  attempt  to  im« 
port  it  clandestinely  into  the  province. 
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The  Happy  Couple,  X.  JV.  Story. 

TAKEN    by  the    Cambrian,    John  P.  Beres- 
ford. 
Monition,  22d  March,  1805. 
Claim.  23cl  Marchy  Thomas  Walmsley  Story  on 
befiaif  of  f'/ia^  Kane  and  Co.,  and  John  B.  Murray 
of  New  York,  owners  of  the  Brigantine. 
Ditto,  of  100,0231b.  Coffee  in  bags. 
Ditto,  of    16,0001b.  Cotton  in  bales. 
Ditto,  of    15,0001b.  Logwood. 
Master's  adventure  6,500lb8.  and  49  bags  Coffee, 
himself  George  Youle  and   C.  Bickerstaff,  citizens 
of  the  States  fur  24  bags  Coffee, 


4pri/ istby 
1606. 

a  French  colo- 
ny ID  1805. 
Armiog  for  de- 
fcDce  agaioat 
J^Wndkcnii- 
sen  lawfnl. 
Carrying  coa« 
traband  oo 
ontward  voy- 
age, conflicap 
tion. 


The  facts  in  this  case  will  be  best  seen  by  the 
affidavit  of  the  Master. 

lie  swears  that  he  is  a  native  of  Ireland,  now  qf 
the  States  ;  that  he  sailed  with  the  Schooners  Dash, 
Morgan^  Lewis,  and  Anvs,  from  New  York,  lOth 
October,  for  Gonaives  and  Port  au  Prince  in  St. 
Domingo,  the  Dash  and  Anne  under  hf^  convoy. 
The  Brig  was  laden  with  3105  quarter  casks  of 
gunpowder,  11  barrels  beef,  pork,  flour,  bagging 
stuff  and  adventures.  The  Dash  had  1000  casks 
of  gunpowder  belonging  to  the  owners  of  the  Happy 
Couple.  The  Anne  had  gunpowder  but  she  foun- 
dered. He  touched  at  Turks  Island  to  gain  infor- 
mation respecting  French  privateers,  and  arrived 
with  the  Dash  12th  November,  at  Gonaives.  It.  B. 
forbes  of  New  York,  had  made  a  contract  witi^ 
Dessalines  the  emperor  of  Hayti,  to  furnish  him 
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Happt  ^^*^  gunpowder,  to  prosecute  the  war  agaiust  the 
CoupLg.  French  government  Forbes  sold  the  contract  to 
jpru  iMis  Kane  and  Co.  and  Murray  for  ^d  of  the  profits. 
The  outward  and  home  cargo  were  their  property* 
On  his  arrival  with  the  brig  and  the  Dash  at  Gonai^ 
veSf  he  waited  for  Messrs.  Windsor  and  Powel,  who 
were  the  consignees  in  case  of  Forbes^  abseece. 
When  they  arrived,  in  consequence  of  directions 
from  Dessalines^  he  proceeded  to  St.  Marcs,  and 
delivered  both  cargoes  of  gunpowder  to  Dessalines^ 
in  part  of  the  fulfilment  of  the  contract;  Windsor 
and  Powell  also  sold  to  Dessalines  132  casks  of 
pork  and  flour,  and  obtained  an  order  for  payment, 
the  gunpowder  at  H  dollars  each  pound,  agreeable 
to  contract.  Payment  was  made  in  cofice,  cotton, 
and  sugar,  part  of  which  is  loaded  on  board  the 
Happy  Couple,  with  logwood  for  dunnage  with 
the  adventures ;  the  remaining  articles  were  to  be 
ishipped  on  board  the  Sampson,  The  adventures 
were  the  proceeds  of  outward  adventures.  That 
Dessalines  was  at  war  with  tho  French,  and  he  be*- 
lieves  in  amity  and  peace  with  the  King  of  Great 
Britain,  because  during  the  time  deponent  Mas 
at  Gonaives,  His  Majesty's  ^vAiOoner  Superior^  com- 
manded by  a  lieutenant  of  the  na^y,  came  into 
that  port  for  refreshments,  which  were  supplied 
by  permission  of  Dessali^s,  and  the  commander  of 
the  schooner  came  on  board  the  Hmppy  Couple^ 
and  furnished  dep(Hient  with  signals  to  enable  hina 
to  distinguish  him  from  the  French  privateers, 
which  were  cruizing  off*  the  Island.  And  that  Des- 
^alinesh^A  a  short  time  before  exchanged  a  number 
of  anchors  with  Admiral  Duckworth,  for  small 
arms,  as  he  hath  been  informed  and  believes.  He 
bailed  from  St.  Marcos  22d  February,  with  the  ship 
Alert  of  Boston,  and  the  schooner  West  Indian  of 
New  York,  and  was  captured  8th  March,  1804. 
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The 

Far  the  Captors  the  King's  Advocate.^^  Couplb. 


This  is  the  simple  case  of  a  neutral  ship,  that  ^^5^' 
io  her  outward  Toyage  had  carried  an  avowed  con- 
traband article  to  a  port  in  the  Island  of  St.  Domini 
go^  a  colony  of  the  enemy;  and  a  question  arises, 
jowing  to  the  peculiar  state  of  that  part  of  the 
Island  to  which  she  was  bound,  whether  or  not  it 
can  be  considered  as  hostile  to  the  government  of 
Great  Britain. — ^That  a  large  portion  of  that  Island 
jias  thrown  off  th^  yoke  of  France^  and  that  the  port 
in  question  is  included  in  the  number  there  can 
be  no  doubt,  but  we  have  no  official  evidence  of  its 
being  considered  otherwise  than  hostile  on  the  part 
of  our  government.— The  insurrection  of  the  negroes 
may  be  a  temporary  event  of  no  permanence,  and 
the  enemy  at  this  moment,  may  be  again  in  pos- 
session of  those  parts  of  ihe  Island,  which  have 
been  rebelliously  wrested  from  them. — ^The  whole 
of  St.  Domingo  therefore  is  still  to  be  considered 
as  an  enemy's  colony,  and  it  would  be  infringing 
one  of  the  most  important  rules  of  national  law, 
to  suffer  an  article  so  noxiously  contraband  as  the 
cargo  of  this  ship,  tQ  be  carried  to  any  port  of  that 
colony*  '  Another  objection  was  raised  as  to  the 
ship's  being  armed  and  fitted  for  purposes  of  war. 

For  the  claimants.— 7%«  Solicitor-General 
and  Hutchinson. 

This  is  certainly  a  case  primce  impressionis;  in 
the  decision  of  which  the  Court  can  be  guided  by 
no  legal  precedent  whatever,  as  far  as  can  with 
safety  be  pronounced  after  a  very  diligent  search 
for  authorities.— The  question  before  the  Court, 
inust  therefore,  be  -argued  and  deternliined  upoii 

f2 


Qg  CASES  DETCRMINED  IN  THi; 

This         principle,  and  it  r<  s  Ives  itself  after  alK  into  an  en-t 

CoLPLB.       quiry  of  fact^  whether  or  not  the  port  in  question 

' April  i8th      ^®  hostile  to  His  Majesty's  government. — ^That  it 

1805.         is  uo^  under  the  dominion  of  l^rance  must  be  cou- 

oeded,   for  it  appears   to  have    been    completely 

wrested  from  the  power  of  that  country,  by  the 

insurrection   of  the  negroes,  who  are  making  on^ 

common  cause  with  Great  Brilain,  by  a  vigorous 

war  against  the  same  enemy. 

To  aid  them  in  this  operation  is  the  main  object 
of  the  voyage,  in  which  the  claimants  were  engaged; 
the  pursuit  may  therefore  be  considered  rather  in 
the  light  of  affording  assistance  to  an  ally,  than 
carrying  a  contraband  article  to  our  enemy. — It  is 
contended  however,  on  the  part  of  the  captors,  that 
His  Majesty's  government  has  adopted  no  measures, 
that  can  justify  or  countenance  the  inference  con- 
tended for  on  the  part  of  the  claimants ;  but  is  the 
neutral  bound  upon  any  principle  of  national  law, 
to  wait  for  such  measure,  when  ihejcu'i  upon  which 
his  right  exists,  is  clearly  ascertained,  and  not 
even  disputed?  the  port  in  question  is  not  in  fad 
the  port  of  the  enemy,  nor  by  any  construction  of 
law  can  it  be  so  considered,  for  though  it  be  a  part 
of  the  enemy's  colony,  the  people  who  are  now  in 
possession  of  it,  and  who  held  tiie  possession  of  it, 
at  the  time  the  ship  was  bound  to  their  assistance, 
were  in  hostile  array  against  the^  government  of 
that  very  ccdony. — No  other  evidence,  therefore, 
can  in  reason  be  required,  in  determining  the  mind 
pf  a  neutral  individual  in  this  instance,  than  the 
jactual  state  of  the  belligerent  country,  with  th^ 
concerns  of  which  for  his  own  interest,  he  has  ^ 
right  and  thinks  fit  to  intermeddle.  A  contrary 
(jloctrine  might  lead  to  much  intricacy,  confusion 
^nd  injustice,— As  to  th?  objection  arising  frotjj 
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ilie  hostile  equipment  of  the  sl.ip,  that  fact  could        hIpf* 
not  be  construed  into  a  breach  of  neutrality,  the       Couplb. 
Avowed  object  of  such  equipment  bein^  for  protec-      AprU  isth, 
tion  again^t  the  cruisers  of  our  enemy;  but  at  all         ^®^^* 
events,  the  armament  in  itself  is  not  unlawful,  as 
may  be  inferred  from  the  cases  of  the  Maria^  Paul- 
^etij  and  ^sab6. 

OTuogment,— Dr.  Craice. 

The  principal  facts  in  this  case  are  indisputed. 
They  seem  to  be  stated  with  sufficient  accuracy  in 
the  masters  affidavit;  from  which  I  shall  read  them. 
(Here  the  Judge  read  the  Mctsters  examinatioiu) 

In  this  history  of  the  transaction  two  circum- 
stances appear,  which  must  properly  have  engaged 
the  attention  of  his  mnj^sty's  cruisers,  and  are  now 
ihe  subjects  for  the  consideration  of  this  court,  the 
armament,  and  the  nature  of  the  outward  cargo. 

A  vessel  is  found  upon  tlie  high  seas,  belonging  to 
'a  nation  professing  itself  to  be  at  peace  with  all  the 
world,  and  in  amity  wiih  Hreat  Britain^  armed  and 
com|dptely  equipped  for  war,  the  captain  assuming 
the  cliaracter,  and  performing  the  duties  of  a  com- 
modore, having  otber  armed  vcfssels  under  his  con- 
voy, with  a  regular  system  of  signals  and  martial 
'discipline. 

To  carry  arms  for  self-defence,  and  the  protection 
of  person  and  pfoperty,  under  certain  restrictioniS 
and  limitations,  is,  undoubtedly,  one  of  the  most 
sacred  and  imprescriptible  rights  of  mankind; 
whether  considered  as  individuals  under  the  law  of 
nature,  or  in  their  collective  liapacities,  as  members 
of  established  governments,  under'the  latv  of  nations. 
That  such  armaments  in  themselves^  and  without  re- 
Terence  to  the  particular  purpose  for  which  they  may 
1)6  intended^  are  not  unlawful,  is  a  principle  which  is    ' 
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fil^pT       inipWed  and  recognised  in  the  cases  of  the  MariOi 

CoDFLs.       Paulsen^  and  the  Elsabe,  by  their  being  sent  for  further 

^praiBth,     proof;  as  has  been  properly  observed  by  the  counsel 

•   1805.         f^j.  jjj^  cl.iimants.    Nor  do  I  thick  it  of  much  conse^ 

*         quence  whether  these  vessels  were  armed  by  public, 

or  only  private,  authority.    That  is  rather  a  question 

between   the  American  government  and  its   own 

members ;  as  far  as  foreign  nations  are  concerned^ 

without  a  disavowal  on  the  part  of  the  government 

of  the  Vniled  States,  a  permission  either  express  or 

tacit,  must  be  presumed;  because  no  subject  can 

be  supposed  to  act  so  openly  in  violation  of  the  laws 

of  his  own  country. 

The  only  questiqn  then  is,  the  purport  and  object 
of  such  arming,  and,  whether  it  be  such  as  is  con- 
sistent with  the  duties  of  neutrality ;  which  must  be 
ascertained  from  the  evidence  in  the  case. 

The  first  document  to  which  one  would  naturally 
have  recourse  upon  this  head,  is,  the  master's  in- 
structions (No.  2.)  They  are  general,  "  if  you 
should  meet  with  any  armed  vessel."  They  allow 
».  search  according  to  the  most  usual  mode  of  exer- 
cising that  right,  by  receiving  an  officer  on  board; 
but  they  order  resistance  in  case  the  cruiser  insists 
upon  their  hoisting  out  their  own  boat. 

In  these  instructions  the  owners  are  setting  up  a 
new  law  of  nations,  and  prescribing  to  cruisers  a 
restriction  in  their  mode  of  search,  w  hich  they  have 
no  right  to  do.  Cruisers,  no  doubt,  may  examine 
vessels  as  well  by  ordering  persons  to  come  on  board 
their  own  ship,  as  by  sending  their  own  officers ;  or, 
in  any  other  reasonable  manner,  under  the  respon- 
sibility of  costs  and  damages,  if  they  abuse  their 
right  I  have  no  scruple  in  saying,  that^  if  these 
instructions  bad  been  acted  upon,  or  if  it  had  ap- 
pe^ed  that  thjey  w/er^  desigped  against  J^rituJk 
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cruifters,  that  I  should  have  held  them  ground  of      ^^ 
Goofiscation.     I  a^irree  with  the  doctrine  laid  down       Coufie. 


by  Sir  WiUiam  Scatty  in  the  Maria,  Paulsen^  that,  ""^jj^m^ 
ihe  delivery  and  acceptance  of  such  instructions,  and         ^®®*' 
the  sailing  under  them,  are  sufficient  to  complete 
the  act  of  hostility,  unless  there  is  some  abandon- 
ment of  them. 

But  the  question  is,  against  whom  these  instruc* 
tions  were  directed.  If,  as  the  master  alleges,  they 
were  intended  to  be  applied  only  against  French 
cruisers,  and  not  against  British  vessels,  I  cannot 
hold  them  to  be  ground  of  confiscation  in  this  Court. 
We  have  nothing  to  do  with  the  abstract  or  general 
duties  of  neutral  nations ;  we  are  not  sitting  here  in 
the  spirit  of  pure  Quixotism,  to  redress  the  wrongs 
of  ail  the  world ;  we  have  to  decide  only  whether 
the  subjects  of  any  country  have  been  guilty  of  a 
breach  of  their  neutrality  to  Great  Britain. 

There  is  much  to  support  the  master's  explana-* 
tion  of  these  instructions:  The  depredations  com^ 
mitted  by  the  French  upon  American  commerce  are 
notorious.  In  the  last  war,  when  American  'vessels 
tiere  captured  by  the  French^  the  same  salvage  was 
allowed  upon  re-capture,  as  in  the  case  of  recovery 
from  an  enemy.  The  general  apprehension  of  French 
cruisers  was  greatly  increased  in  the  present  case» 
from  the  object  of  the  voyage,  which  was  to  supply 
the  enemies  of  France  with  ammunition,  and  the 
seajs  round  St.  Domingo  swarmed  with  cruisera 
belonging  to  the  Republic. 

The  master  swears  they  were  armed  expressly  for 
their  protection  against  these  French  cruisers,  and 
for  DO  other  purpose  whatever.  Mackay,  the  mate, 
coDfirms  this  account,  and  adds,  that  he  knew  they 
would  have  allowed  any  British  vessel  of  inferior 
Ibrce  to  bocird  them,  9s  they  considered  them  as 
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Th«  friends.    The  other  witness  tells  the  same  story. 

CouPLf .  Amongst  the  letter^  on  board,  the  danger  and  number 
dyniim,  ^f  French  privateers  is  a  prominent  feature  in  the 
a8o5.  greater  part  of  the  different  crirres|>ond^nce.  Iq 
No.  9,  is  an  account  that  the  ffW  Jndian  had 
been  taken  and  ransomed  by  a  French  privateer, 
and  it  is  accompanied  wilh  the  proces  verbal^  and 
ransom-bill.  The  conduct  of  the  master^  as  it  ap- 
pears in  the  h>g-book,  was  conformable  to  his  de- 
clarations.  Turk's  Island^  a  British  colony,  was 
appointed  as  the  genemi  rendezvous,  and  thw 
actually  touched  there  in  their  outward  voyage. 

All  the  evidence  then,  pointing  one  way,  and  there 
pot  being  a  single  circumstance  on  the  other  side  to 
excite  even  suspicion  that  this  armament  was  di* 
rected  against  British  cruii^ers,  buimd,  as  1  am  to 
decide  according  to  the  evidence  before  me,  I  cannot 
hold  the  arming  of  these  vessels,  in  itself,  to  afford 
cause  for  condemnation. 

I  say  in  itself;  for  after  all,  its  legality  must  de- 
pend upon  anothei  question,  in  which  it  is  com- 
pletely involved;  1  mean  the  nature  of  the  outward 
vqyage. 

This  was  no  ordinary  transaction  in  the  usual 
course  of  meicantile  affairs.  It  was  a  contract  t6 
supply  the  new  government  erected  in  Sl  Domingo 
with  gunpowder  in  very  large  quantities.  In  the 
account  of  sales  it  appears  that  4101  quarter-casks 
were  delivered,  equal  to  92,016  pounds;  for  which, 
at  the  rate  of  a  dollar  and  a  quarter  a  pound,  no  less 
than  115,020  dollars  were  to  be  paid.  Gunpowder 
being  a  contraband  article,  of  nil  the  most  noxious, 
the  question  of  the  legality  of  this  supply  must  de- 
pend upon  the  national  character  of  St.  Domingo^ 
under  the  present  government.  For  if  it  is  to  be 
considered  as  a  colony  of  France^  this  Court  has  ^ 


COURT  OF  VICE-ADMIRALTY. 


7S 


*8afe  rule  for  its  decision  in  his  majesty's  instruction^ 
:of  the24th  of/ww^,  1803,  which  allows  of  a  trade 
between  neutral  countries,  and  the  enemy's  colonies^ 
with  the  express  exception  of  such  vessels  as  shall 
be  supplying,  or  shall  on  the  outward  voyage  have 
supplied  them  with  articles  contraband  of  war.  That 
Si.  DiHningo  was  a  colony  of  France  th^re  can  be 
tio  doubt.  It  belonged  originally  to  Spain;  but  the 
western  part  of  it  was  ceded  to  France  by  the  treaty 
of  Rysuick  in  16^7.  By  the  treaty  of  Basle  in 
.1795,  the  rest  of  it  was  surrendered  to  the  French 
Uepubh'c.  In  1801  a  written  constitution  was  formed 
for  that  Island,  ouder  the  authority  of  Touissant,  iii 
which  the  sovereignty  of  France  was  acknowledged 
'expressfly.  Up  to  this  period  then,  al  leasts  it  con- 
tinued to  be  a  French  colony ;  and  it  remains  to  be 
proved  at  what  time,  or  by  what  means,  it  ha^ 
ceased  to  be  so.  True  it  is,  that  an  insurrection  of 
the  slaves  has  taken  place,  and  that>  after  a  series  of 
barbarities,  disgraceful  and  shocking  to  human 
nature,  they  have  succeeded  in  driving  out  the 
former  proprietors,  and  have  made  themselves  master^ 
of  the  greater  part  of  the  country.  But  might  does 
not  constitute  right;  and  if /^raric^  has  a  just  title  to 
the  dominion  of  St.  Domingo^  no  acts  done  by  re** 
Tolting  negroes  can  divest  it.  Without  entering  into 
the  question  between  the  mother  country  and  her 
colony,  with  whicl\  we  have  nothing  to  do,  as  far 
as  third  nations  are  concerned^  the  claim  of  France 
to  this  Island  as  her  colony,  must  be  allowed  suffi- 
cient to  impress  that  character  upon  it. 

France  has  certainly  never  acknowledged  the  in- 
dependence of  St.  Doniingo.  Expeditions  to  re- 
cover the  possession  of  it  have  only  been  suspended 
by  the  present  war;  and  the  activity  of  the  French 
Hini&erH  from  Guadnloupe  to  .prevent  supplies.  froii| 
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H^r  *>«»ng  conveyed  to  Dessalines,  which  appears  in  this 
Cov^i^E.  case,  prove  that  the  reduction  of  the  place  is  still  in 
4fHi\w^     the  contemplation  of  the  French  government. 

Nor  has  the  independence  of  Si.  Domingo  been 
acknowledged  by  the  British  empire,  in  any  decla- 
ration, treaty,  or  other  public  act. 

True  it  is,  that  though,  generally  speaking,  one 
nation  has  no  right  to  interfere  in  domestic  disputes 
between  the  different  parts  of  an  extended  empire; 
yet,  as  is  admitted  by  ValieU  and  other  writers  upon 
public  law,  when  matters  come  to  extremities,  a 
nation  may  interfere  and  take  part  with  either  side^ 
according  to  what  it  supposes  to  be  the  justice  of 
the  case;  and  therefore  Great  Britain  would  be  jus- 
tified, and  might  even  plead  the  example  of  France 
itself,  in  supporting  the  revolted  colony  of  St.  Do-^ 
mingo  against  the  mother  country. 

But  no  such  alliance  is  proved: — No  treaty  to 
that  eflfect  is  in  existence — no  public  declaration — 
no  general  instructions  or  orders  to  his  majesty's 
cruisers,  or  to  the  Courts  of  Admiralty. 

There  being  then  no  public  evidence  of  an  alliance 
of  which  this  Court  would  be  bound  ex  officio  to 
take  notice;  is  it  proved  by  2Luy  private  evidence  in 
this  particular  case? 

The  master  deposes,  that  Dessalines  is  at  war  with 
the  Frefich ;  and  he  believes  in  amity  and  peace  with 
Great  Britain^  because  a  British  schooner  was  sup- 
plied with  refreshments  in  the  port  of  Gonaives ;  and 
because  he  was  informed  and  believes,  that  Dosser 
lines,  a  short  time  before,  had  exchanged  a  number 
of  anchors  with  Admiral  Duckworth  for  small-arms. 
He  states,  likewise,  that  he  was  informed  by  the  in- 
terpreter and  Aid-de-Camp  of  Dessalines,  that  he 
had  received  a  letter  from  the  British  naval  cood^ 
fagHnder » informing  him,  that  he  had  sent  three  frigates 
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to  blockade  the  city  of  St  Domingo,  and  to^  co^pl^       Happt 
rate  in  tjbe  reduction  of  that  fortress.  Coupm. 

The  whole  of  these  depositions  amounts  to  notbiag     i^^ru  istb, 
more  than  mere  belief,  hearsays,  reports,  and  suppo^        ^^*' 
sitions.     That  Dessalines  behaves  with  attention  to 
the  JEnglisA,  and  is  desirous  of  their  aid,  is  very 
probable.    That  there  should  be  some  iotercbange 
of  reciprocal  civilities,  and  even  occasional  limited 
co-operations,  between  parties  engaged  in  war  against 
a  common  enemy,   is  extremely  natural;  but  all 
these  circumstances  fall  very  short  of  proving  what 
is  necessary  in  this  case,  that  an  alliance  subsists 
between  Great  Britain  and  the  Emperor  of  Hayti^ 
to  such  an  extent  as  would  authorize  such  an  im^ 
mense  supply  of  ammunition,  in  support  of  the  esta<» 
blishment  of  an  independent  government  iu   that 
Island.     The  only  question  at  present  is  that  of  a 
mere  fact.     Whether  such  an  alliance  is  proved  ?-*• 
To  discuss  the  propriety  or  impropriety  of  such  a 
measure,  is  not  a  subject  within  the  province  of  this 
Court;  though  after  the  many  reasons  both  of  hu- 
muiiity  and  policy,  which  have  been  oiften  alledged 
against  it,  by  men  of  great  political  wisdom,  from 
the  injustice  of  giving  any  countenance  to  transac- 
tions 80  rapacious  and  cruel  in  themselves,  and  the 
danger  to  our  own  islands,  fr6m  the  example,  the 
piracies,'  and  even  the  assistance  which   might  b^ 
given  to  our  own  revolting  slaves,  from  an  indepen- 
dent nation  of  th^t  description,  in  the  centre  of  the  , 
We$t'Indies,  such  an  alliance  is  not  lightly,  nor 
easily  to  be  presumed. 

Taking  then,  as  a  basis  or  Ja/1191,  that  St.  Do^ 
tningo  was  a  French  colony,  and  there  being  mo 
proof,  either  public  or  private,  that  it  has  acquired 
another  character,  or  is  in  alliance  with  Qreat  Britain, 
to  the  extient  this  case  requires;  ^imI  it  being  prpvfKl 
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^^         that  this  vessel  carried  out  gunpowder  to  a  larg^ 
Colpu.       amount,  of  which  the  present  cargo  is  in  part  thii 
Jipnii^th,      return,  I  feel  myself  bound  to  decide,  that  it  is  a 
f«a5.         Q^^^  which  comes  under  the  exception  in  his  inajes^ 
ty's  proclamation,  and  consequently  is  liable  to  con- 
fiscation. 

Such  is  the  judgrolent  which  this  Court  thinks  it 
incumbent  upon  itself  to  pronounce,  under  the  evi- 
dence before  it.  And  I  conceive  such  sentence  to 
b6  the  readiest  way  of  enabling  the  claimants  t6 
i^vail  themselves  of  any  circumstances  in  their 
favour,  which  possibly  may  exist,  thongh  not,  hither^ 
to,  satisfactorily  proved  in  this  Court  I  see  insu- 
perable difficulties  in  their  obtaining,  by  any  othet 
ttiode,  such  proof  of  any  alliance  between  Great 
Britain  and  5*/.  Domingo^  as  would  be  necessary  to 
Support  their  case;  by  an  appeal,  the  whole  busi- 
ness will  be  brought  before  the  Privy  Council^  com^- 
1)rehending  of  course,  his  majesty's  ministers,  who 
Tire  informed  from  their  own  direct  and  immediate 
knowledge,  of  whftt  relations  of  amity  nmy  subsist 
between  those  two  countries. 

Note.  Upon  appeal  the  sentence  In  t^is  case  was 
affirmed,  I7th  March,  1808,  when  the  court  of  ap^ 
peal  decided  that  nothing  had  been  declared  or 
'done  by  the  British  government  that  could  authorize 
a  British  tribunal  to  consider  this  island  generally, 
or  parts  of  it,  (notwithstanding  a  power  hostile  to 
France,  had  established  itself  within  it)  as  being 
X>ther  than  still  a  colony,  or  parts  of  a  colony,  of  the 
enemy:  the  trade  to  St.  Domingo  was  placed  upon 
-a  new  footing  by  the  orders  in  council  of  the  19th  of 
November,  1806,  the  11th  o(  Febmary,  1807,  and 
the  16th  of  July,  1807.  After  these  orders,  such 
ports  of  that  island  as  were  not  in  possession  of  the 
^eoemy  w€re  considered  as  not  within  the  principle 
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of  the  Happy  Couple^    See  Edwards's  {ieportSi  vol. 
J.  page  1.    The  Afanilla^  Barret. 
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The  Success,  Samuel  Day^  Master. 

A  SCHOONER  from  Guadaloupe  to  Baltimore, 
r^-^  pn  a  return  voy^tge,  taken  ]\y  the  Driver,  J. 
Ifaimej  Shp  was  claifned  by  S.  Day,  for  William 
Walm  aqd  Lewis  Uollingstvorth  and  Son.  of  PAila^ 
delphia,  as  owqers  of  the  ship^  and  of  97  hogsheads, 
5  tierces,  and  42  barrels  of  sugar,  8  barrels  of  cofr 
fee,  and  4  boxes  of  castor  oil.  The  plaiin  state4 
that  she  sailed  the  19th  of  Deceinb^r,  |8P4,  for  G^aT 
fhlovpe,  with  10  cables,  un wrought  iron,  14  rolls  of 
^heet  lead,  leather,  flour,  and  nails,  the  property  of 
S.  darkson,  of  Philadelphia,  merchant,  to  whom  she 
was  chartered.  The  cargo  was  delivered  to  Iiobfr( 
HoUingsworth,  to  whom  it  was  consigned.  Tb^ 
master  believes  the  return  cargo  to  be  the  property^ 
of  HoUingsworth.  In  his  examination^  the  master 
deposed  that  the  vessel  had  been  under  the  manage^ 
ment  oi  William  Walm^  with  respect  to  her  employ; 
fnppt  in  trade.  That  there  was  a  charter-party,  buj 
^e  coQ^ignee^  Robert  ^olUngsworth^  nephew  of 
Levi  Hollingsi(;prth,  broke  the  charter-party,  tore  it 
)to  pieces,  and  deponent's  letter  of  instruction.  The 
charter-party  was  between  the  owners  and  Samuef 
plarkson^  sole  owner  of  the  cargo  out.  He  does 
not  know  the  terms.*  The  manifest,  and  other  pa- 
pers, relating  to  the  outward  cargo,  did  not  mention 
jthe  contraband  articles.  The  los;  stated  the  landing 
pf  the  cables. 
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nm  .Judgment.— Dr.  Croke. 

ftJCCESf. 


The  facts  and  the  principles  in  the  case  are  peiv 
^n^!^'      feclly  clear.    It  depends  upon  his  Majesty's  instrucr 
tions  of  the  24th  of  June. 

It  is  said  that  Guadaloupe  being  open  to  neutral 
trade  after  the  peace,  it  is  taken  out  of  the  instriic- 
tions. 

But  the  interval  before  the  two  wars,  was  very 
short,  it  was  rather  a  new  truce,  both  parties  being 
«tiU  armed.  If  the  port  was  op^n,  it  was  still  the 
.effect  of  the  pressure  of  our  forces.  France  had  not 
Itecovered,  her  fnerchant  vessels  were  destroyed, 
ttad  she  was  under  the  necessity  of  employing  neu- 
trals till  her  navigation  and  commerce  were  restored, 
therefore  it  cannot  be  concluded,  that  the  French 
colonies  would  continue  open  in  peace.  The  gene- 
ral principle  of  colonial  monopoly,  is  not  to  be  con- 
troverted. It  is  the  general  principle,  that  all  trad6 
with  colonies  is  unlawful.  This  rule  is  relaxed  by 
instructions,  which  are  under  restrictions,  and  con- ' 
ditions.  One  of  these  is,  that  they  are  not  supply- 
ing, and  shall  not  have  on  the  outward  voyage  sup- 
|>lied,  contraband. 

This  vessel  carried  out  cables,  and  other  cont^r 
band  articles.  Guadaloupe  is  an  island  of  naval 
equipment.  One  cannot  but  observe  the  strange 
course  oi  American  commerce.  We  ha?e  lately  ha4 
cases  of  vessels  armed  for  prolectiou  against  French 
cruisers,  loaded  with  papers  full  of  complaints  of  the 
depredations  upon  the  trade  of  America.  Here  a 
vessel  has  been  brought  in,  which  had  been  supply- 
ing those  cruisers  with  the  means  of  equipment,  and 
.  of  annoying  the  trade  of  their  fellow  citizens. 

It  is  said  that  the  noxious  part  of  the  outward 
cargo  did  not  belong  to  the  owners  of  ;the  dhip  and 
return  cargo. 
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Biit  first :  I  do  not  know  that  I  have  any  busi^      ^  'i^ 
Dess  to  enquire  into  the  ownership.     For  this  trade    ■!■■■.     ■■ 
being  permitted  only  on  express  conditions,  those      ^\loi^' 
conditions  having  been  broken,  the  whole  trade  to 
the  enemy's  colony,  as  Tar  as  this  voyage  is  con- 
cerned, becomes  vinlawful  in  itself,  by  whomsoever 
carried  on.     It  is  a  mfstake  in  the  ciaimanfs  coun<» 
eel  to  argue  it  as  a  case  of  simple  contraband.    The 
caseaupon  that  point  do  not  apply  to  this. 

And,  secondly :  There  is  no  prpof  whatever,  as  to 
Ae  ownership  of  the  contraband.  It  is  not  men- 
tioDed  in  any  of  the  ship's  papers,  the  vessel  indeed 
was  chartered  to  another  person,  but  the  charter- 
party,  and  the  instructions  to  the  master,  were  de^ 
stroyed  by  the  consignee  Vit^Guadaloupe.  There 
.  Bas  likewise  been  a  fraudulent  concealment  of  the 
contraband.  There  are  false  clearances,  and  mani- 
fests, in  which  they  are  omitted.  The  bill  of  lading 
18  likewise  false,  not  only  by  the  same  omission,  but 
by  inserting  other  goods  which  were  not  on  board. ^ 
.  As  the  contraband,  which  did  not  appear  in  the  par 
pers,  occupied  a  large  part  of  the  vessel,  these  sup- 
|K>8ititious  goods  were  inserted  into  the  papers,  in 
liea^  of  the  contraband,  to  prevent  any  suspicion 
fh>m  the  vessel  appearing  to  have  a  very  short 
cargo.  In  the  bill  of  lading,  the  master  is  stated  as 
Ae  consignee,  though  it  is  evident  that  the  owner  s 
brother  at  Guadaloupe  Mas  the  real  consignee.  AU 
the  parties  engaged  in  the  concern  must  have  been 
cognisant  of  the  fraud  and  parties  in  it. 

This  vessel  having  carried  contraband  to  a  French 
colony,  under  such  a^ravating  circumstances  of 
fraud,  and  false  papers,  I  have  no  hesitation  in  con^ 
demning  both  ship  and  cargo. 
The  separate  adventures  to  be  restored  upon  pro- 
per claims  being  given,  prpyided  thp  prop^rty  ca$ 
be  proved. 
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^"iiBoI*'  ^^^  Schoooer,  Elizabeth,  Garret  Benners. 

BUckadeof  JUDGMENT. — Dr.  Cvoke. 

ou^coJb  ^I  iHE  case,  as  stated  by  the  master,  is  that  of  n 
btofficient.  X  vessel  bound  from  Saint  Thomas's  to  Laguira, 
from  thence  to  Curacoa^  and  to  New  York.  It  is 
aliedged  by  the  captors,  that  the  blockade  of  Cur&' . 
coa  has  beep  broken.  The  supercargo  in  his  claim 
/denies  ths^t  any  blockade  of  that  port  existed 'at  the 
time  when  the  vessel  entered  that  port,  or  departed ' 
from  it,  and  the  parties  are  at  issue  upon  that  fact 
The  claimant's  state  of  the  case  is  contained  in  the 
examination  of  the  master.  He  says,  "  that  th^ 
yessel  sailed  froiiJi  the  island  of  Saint  Thomas  upon 
jthe  3d  o{  Aprils  for  Laguirq,  where  he  arrived  upon^ 
ihe  10th  pf  April.  He  was  there  permitted  neithef 
to  ^qter,  nor  to  take  water.  He  left  it  the  same  after- 
noon for  Curacoa,  as  he  received  a  letter  from  th^ 
shore,  informing  him  that  the  blockade  of  that  place 
*was  raised.  He  arrived  at  Curacoa  on  the  11th  of  ^ 
Aprils  when  he  was  commstnded  to  land  his  flour, 
,and  other  provijsions,  and  then  thought  it  best  to 
dispose  of  all  his  cargo,  and  to  purchase  the  preseot, 
^hich  he  accordingly  did,  and  sailed  in  Maji  for 
N,ew  y<irkj  upon  which  voyage  he  was  captured  by 
the  Leand^r.''  To  the  second  additional  interroga* 
tory  he  answer^,  .''  th^t  he  knew  that  Curacoa  had 
been  under  blockade,  but  he  understood  at  Lagvira 
that  it  was  raised.  He  got  in  about  sun  down,  sa^  . 
pne  ship  off  the  harbour,  whiqh  he  took  to  be  a  man 
of  war,  but  he  did  not  perceive  her  till  he  was  jusf 
going  in,  that  she  was  standing  off,  and  did  not  at- 
tempt  to  speak  the  schooner,  and  he  was  told  that  i( 
:was  an  English  frigate,  commanded  by  Captain 
JUtirray'*    The  mate  deposes  **  that  there  was  * 
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Charter-party  for  600  dolhirs  freight  to  LagtUra.  but    ']^/,;^^j:j^'f 
a  proportionable  allowance  was  to  be  made,  if  the    ■' 
voyage  was  altered,  or  extended."    To  the  second      "^"IiboI.  * 
additional  interrogatory,  he  swears  ^*  that  they  only 
went  in  for  a  supply  of  water."    Amopgst  the  pa- 
pers is  a  protest  of  the  master,  made  at  Curacoa, 
stating  that  ''  he  entered  that  port  on  account  of 
being  short  of  provisions." 

Now  the  whole  of  the-  correspondence  found  on 
boardlhis  vessel,  and  the  rest  of  the  evidence,  most 
«  clearly  prove  the  existence  of  the  blockade,  at  the 
iifne  this  vessel  \vent  in,  when  ^he  came  out,  and 
during  her  continuance  there.  The  master  admits 
that  he  saw  Captain  Murray  off  the  port.  In  the 
log-book  of  the  Volunteer,  which  has  been  invoked 
with  f)ther  papers  from  that  vessel,  it  is  expressly 

*  stated,  that  the  Volunteer  was  near  being  taken  in 
entering  the  port  of  Laguira  by  an  English  frigate, 
on  the  12th  of  April,  the  very  day  on  which  this 
schooner  entered  the  same  port.  And  this  vessel's 
entering  the  port  safely  may  be  accounted  for  by 

*  w6at  the  master  says,  that ''  he  got  in  at  sun  down/' 
^  probably  when  it  began  to  be  somewhat  dark,  or 

allowing  a  little  latitude  to  the  expression,  if  the 
truth  had  been  fully  divulged,  when  it  was  quite 
night.  There  are  letters  dated  in  April,  which  have 
such  passages  as  these  in  (hem.  One  says  **  there 
has  been  no  commerce  this  long  while,  and  there  is 
a  great  deal  of  wretchedness."  "  The  English  con- 
tinue to  visit  us,  though  only  with  one  frigate,  and  a 
schooner,  the  greatest  risques  attend  our  commerce." 
In  May,  other  letters  say,  "  the  blockade  is  now 
continued  so  strictly,  that  it  is  almost  impossible  for 
a  vessel  to  escape,  in  or  out.''  Again,  "  there  is  so 
close  a  blockade,  that  vessels  cannot  escape."  The 
place  cannot  hold  out  if  they  continue  this  block 
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igie  SciiediMr  adc."  Another  speaks  of  "  the  desceut  of  the  Eh* 
gitsh,  and  says,  "  the  Elizabeth,  the  VolufUter,  and 
other  vessels  are  still  detaiued  by  the  watchfulness 
of  Commodore  Murray,  although  it  is  expected  that 
the  lateness  of  the  moon  will  enable  them  to  get  oat 
in  two  or  three  days."  How  the  schooner  made  her 
escape  is  not  stated,  or  at  what  hour  she  sailed* 

The  fact  of  the  existence  of  this  blockade  being- 
established,  the  excuses  set  up  for  the  breach  of  it» 
are  too  slender  to  afford  a  justification.  The  parties 
must  have  known  the  situation  of  Laguira,  and 
that  the  vessel  could  not  have  been  permitted  to 
enter  there,  before  she  sailed  from  St.  Thomases, 
from  the  vicinity  of  the  two  places,  and  the  usual 
course  of  trade;  yet  the  destination  was  originally 
to  that  j)lace,  without  any  alternative  in  the  ship's 
papers.  The  charter-party  does  not  appear.  It 
was  very  convenient  to  hold  out  an  ostensible  desti* 
nation  to  Laguira,  to  enquire  thete  if  it  was  safe  to  go 
to  Curatoa.  The  letter  which  the  master  states 
himself  to  have  received  off  that  port,  to  inform  him 
that  the  tilockade  was  raised,  is  not  produced. 
There  is  great  reason  therefore  to  believe,  as  the 
pretended  place  of  destination  was  not  open  to 
them,  that  the  voyage  was  really  to  Curacoa  from 
the  commencement.  The  loose  information  re* 
ceived  at  Laguira,  that  the  blockade  was  raised, 
can  afford  no  lawful  excuse,  as  has  been  long  since 
decided.  The  excuse  of  the  want  of  water  and 
provisions,  is  not  proved,  and  would  not  be  sufficient 
if  it  wera  The  master  does  not  mention  it.  The 
cargo  consisted  in  part  of  flour  and  provisions.  The 
mate's  evidence  is  contradictory,  he  says,  *'  they 
should  not  have  gone  in  on  any  account,  if  they  had 
not  been  credibly  informed  that  the  blockade  was 
taken  off.'*     This  is  inconsislenl  with  a  plea  of 
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necessity,  which  could  not  be  very  pressing,. if  it 
allowed  them  to  go  to  another  port.  It  is  besides, 
improbable  in  itself.  Without  haviqg  experienced 
any  delay  to  exhaust  their  stores,  it  is  unaccount- 
able that  so  little  water  should  have  been  taken  in 
originally,  as  to  be  exhausted  in  so  short  a  time. 
The  failure  of  their  excuses,  shews  plainly,  that  the 
Toyage  was  premeditated.  What  is  alledged  by  the 
master?  that  he  went  in  merely  for  water,  and  had  no 
intention  of  selling  his  cargo  there,  till  he  was  com- 
manded by  the  government  to  land  his  flour,  is  not  con- 
firmed by  the  supercargo,  who,  without  saying  any 
thing  of  this  alledged  force,  swears  that  the  whole 
cargo  was  unloaded,  and,  that  finding  the  market  low, 
he  directed  the  master  to  clear  out  for  the  Havannq 
lill  they  altered  their  minds. 

I  condemn  vessel  and  cargo. 


The  Schooner 
Elizabeth. 

1805. 


NvESTRA  Sknoka  Del  Carmen,  Andres  Fenurn^ 
dez,  Master, 


Dee.  Ilfli, 
1805. 


Sentence* — 

Dr.  Crake.  fTlHIS  vessel  was  captured  in  the 
J-  West  Indies.  It  has  been  claim- 
ed, together  with  the  cargo,  as  the  property  otSpa^ 
fiish  subjects,  and  therefore,  is  liable  to  confiscation ; 
unless  it  is  protected  by  a  licence,  found  on  board, 
granted  by  the  Governor  of  Jamaica.  A  condemna- 
tion has,  notwithstanding^  been  prayed  on  the  part 
of  the  captors,  on  several  grounds,  which  I  shall 
consider  in  due  order. 

The  first  argument  was  of  a  sweeping  nature,  and 


TheimporU- 
tion  of  coodi 
onder  tne  five- 
port  acU,  not 
tboretpecifled 
doei  not  eoo- 
fiicato  the  Tct- 
lel,  and  otfater 
soodf  allowed 
by  the  act. 
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NuEiwuLSB-  ^*®  objecl  was  entirely  to  throw  the  licence  out  of 

honk  Del  the  case.     It  was  said,  that,  as  it  was  granted  in 

Cakmkn* 


favour  of  a  vessel,  of  which  Jose  Domingo  Orena, 
^'liol^'  was  described  as  master,  it  could  not  apply  to  this 
vessel^  which  is  commandt'd  by  another  person.  But 
this  is  an  objection  of  no  weight  whatever.  The  li- 
cence is  granted,  not  to  the  tnasler^  but  to  the 
owners^  this  naiiie  is  introduced  merely  by  way  of 
description  at  the  time  of  granting  it,  it  is  mere  sur- 
plussage,  and  a  change  of  master  can  no  more  viti- 
ate the  instrument,  than  it  would  bills  of  lading,  a 
letter  of  marque,  or  other  document  where  his  name 
Sippears.  The  identity  of  the  vessel  is  proved,  by 
the  bill  of  sale,  and  a  Spanish  passport,  on  which  the 
names,  and  the  changes  of  the  masters  are  indorsed, 
and  where  it  appears  that  Orena  was  in  that  capa- 
city when  the  vessel  was  at  Jamaica^  and  that  con- 
formably to  the  accomit  given  by  the  master,  he  was 
left  sick  at  Porto  Hello,  when  the  owner  *himself^ 
the  present  master,  took  the  command. 

A$  little  validity  is  there  in  the  next  objection^ 
that  this  vessel  having  gone  first  to  TruxillOj  and 
.from  thence  to  Porto  JBelloi  for  the  purpose  of 
trading,  was  carrying  on  a  commerce  between  two 
Spanish  ports,  and  therefore  could  receive  no  pro- 
tection from  a  licence  to  trade  between  Jamaica  and 
the  colonies-^-and  this  would  undoubtedly  be  true^ 
if  the  trade  had  been  independent  of  the  purpose 
of  the  licence,  but  the  licence  is  not  confined  to  any 
one  Spanish  port,  the  words  are  general,  and  even 
in  the  plural  number,  "  colonies,"  and  it  cannot  be 
said  to  be  a  departure  from  it,  to  touch  at  different 
ports,  for  the  very  purpose  of  carrying  it  into  effect* 
The  cargo  from  Jamaica^  was  disposed  of  at  TViu;- 
t7/o,  and  the  vessel  then  weut  in  ballast  to  Porta 
Sella,  to  take  in  her  return  cargo. 
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It  has  been  arsfued,  that  the  real  destination  was    ^,    ^^e 

NUEgTRA  Sb- 

not,  as  pretended,  to  Jamaica^  but  to  Cuba.     Sup-      noraDel 

Carmen* 

posing  this  fact  to  be  fully  proved,  I  do  not  see  that :-!- 

it  necessarily  carries  condemnatioi\  with  it.  It  would  ^TsJ^!**' 
still  remain  to  be  shewn,  that  Hie  vessel  was  going 
for  purposes  not  connected  with  the  licence,  for  all 
the  ports]of  that  island  are  as  open  to  it  as  other  Spa^ 
nis/i  colonies,  those  of  San  Jago  and  Barracoa^  only 
by  name  excepted;  Nor  can  I  think  that  the  inten-» 
lion  of  tonching  at  Cuba^  merely  to  land  the  two 
Spanish  oflScers,  would  deprive  the  master  of  the 
protection  of  his  licence.  It  is  admitted  that  they 
were  not  taken  on  board  by  his  voluntary  act,  but 
that  he  was  compelled  to  receive  tliem  by  the  order 
of  the  Spatiish  government.  Now,  if  he  had  found 
himself  obh'ged  actually  to  have  taken  them  imme- 
diately thither,  this  intervention  of  a  superior  power, 
perhaps  would  have  justified  his  going  there  for  that 
purpose  only,  though  a  deviation  from  the  licence, 
Every  fair  allowance  must  be  made  for  persons  who 
engage  in  a  trade  of  this  nature,  prohibited  by  the 
iS/iaiiMA  government  under  penalty  of  death. 

But  the  master  has  had  recourse  to  no  such  pleaSj, 
he  positively  denies  any  intention  of  going  now  to 
Cubuy  and  asserts  that  he  was  actually  bound  to  Ja- 
maica.  This  court  has  no  means  of  looking  into 
men's  bosoms  to  see  their  intentions,  it  can  judge 
only  from  overt  acts  by  which  they  are  manifested. 
It  must  weigh  the  evidence  produced  before  it,  and 
determine  on  which  side  there  appears  a  preponde- 
rance. One  of  the  most  natural  circumstances  would 
be  the  situation  in  which  he  was  found  at  the  time  of 
capture.  If  the  vessel  had  been  taken  near  a  port 
of  Cuba^  and  sailing  in  that  direction,  such  a  con* 
elusive  fact  would  outweigh  any  declarations,  or 
oatha  io'  tha  contrary^  but  it  happens  that  iu  thi^ 
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The         case  the  situation  is  not  decisivo  either  way.     She 
NORA  Del     was  indeed  out  of  her  direct  course  for  Ktngslonp 

Carmeit.  • 

yet  had  not  deviated  beyond  what  the  force  of  winds 


^iMS.***'  ^°^  currents  might  have  driven  her ;  which  is  al-: 
ledged  by  the  master  to  have  been  the  case.  This 
point,  very  material  to  the  cause,  depending  upon  a 
knowledge  of  uavi^atum,  and  of  the  tVesi  Indiam. 
seas,  was  referred  by  the  Court  to  the  examination 
of  three  gentlemen  approved  by  the  parties,  and 
well-skilled  upon  that  subject.  They  have  reported 
that  ^*  having  fully  considered  the  nature  and  course 
of  the  winds,  &c.  as  stated  in  the  affidavits,  and  ex* 
aminations  of  the  master  and  seamen,  they  are  una* 
nimously  of  opinion,  that  from  the  winds,  and  from 
light  airs,  calms  and  currents,  and  the  master's  igno«* 
ranee  of  navigation,  the  said  vessel  might  have  fal- 
len so  far  to  the  northward  and  leeward  of  the  port 
of  Kingston^  as  to  have  been  found  in  the  situation, 
where  she  was  captured."  (Lat.  18d.  28m.  long, 
sod.  36m.) — This  report  confirms  the  probability  of 
the  master's  account,  but  taking  the  ship's  situation, 
to  be  a  circumstance  merely  doubtful  in  itself,  let  us 
examine  the  other  evidence.  The  ship's  papers^ 
which  all  express  a  destination  to  CtAa^  are  ad- 
mitted to  afibrd  no  proof,  because  she  was  obliged 
to  clear  out  for  a  Spanish  port.  All  the  witnesses 
positively  swear  that  they  understood  and  believe^L 
that  the  vessel  was  going  to  Januxica^  and  they  are 
six  in  number,  all  of  them  unexceptionable,  and  two 
of  them  Spanish  officers  of  high  respectability.  One 
of  the  passengers,  a  young  merchant,  was  going  for 
the  express  purpose  of  learning  the  nature  of  this 
forced  trade  with  Jamaica. 

It  is  admitted  that  the  master's  taking  on  board 
the  Spanish  officers,  by  order  of  hia  government 
whose  object  certainly  was  Cuba^  is  not  dqcisrre,/ 
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because  he  was  obliged  at  Porto  Bello  to  hold  out   ^^^  ^^« 
that  destination,  and  could  not  confess  the  falsehood      kora  Del 
of  his  papers;  but  it  is  said  that  his  having  large  \ 

packets  of  letters  directed  thither,  was  a  voluntary  ^l^i^ 
act,  and  shews  his  real  intention.— Now,  not  to 
mention  how  difficult  it  might  have  been  for  him  to 
avuid  taking  such  letters  without  betraying  the 
nature  of  his  trade,  it  is  certain  those  letters,  and 
the  officers  might  have  been  forwarded  from /amatca 
by  of  her  opportunities,  and  the  master  even  tells  us, 
that  be  designed  taking  out  another  licence  at 
Jamaica^  which  would  have  enabled  him  to  go  from 
Uience  to  Cuba. 

The  two  officers  went  on  board  under  the  idea 
that  they  were  bound  to  Cuba.  After  two  or  three 
days  the  master  informed  them  that  Jainaica  was 
his  destination.  It  is  improbable  that  he  should 
have  told  them  so  if  it  were  not  true,  for  it  would 
have  been  one  of  the  most  impolitic  falsehoods 
that  ever  were  uttered.  The  officers  were  highly 
offended  by  it,  one  of  them  deposed,  that  he  would 
never  speak  to  the  captain,  after  being  told  by  him 
that  he  was  bound  to  a  different  port  from  which 
he  pretended  at  Porto  Bello.  Their  indignation  is 
apparent  in  their  examinations.  Such  information 
given  them  must  have  been  fatal  to  the  master,  in 
case  they  had  fallen  in  with  Spanish^  or  French 
cruisers,  to  whom  the  officers,  angry  as  they  were, 
would  have  not  have  failed  to  communicate  it.  On 
the  other  hand  policy  would  rather  have  dictated  to 
him  to  have  still  held  out  his  original  supposed  des- 
tinatios.— This  would  have  secured  him  from  all 
danger  from  French  or  Spanish  vessels,  and  th.e 
licence,  coupled  with  an  explanation  of  the  manner 
in  which  the  officers  had  been  put  on  board,  together 
with  the  course  ef  his  vo^rfi^e,  vpulfl  have  justified 
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NuBmtASB.    ^^^  *^  ^nj  British  cruiser.     Discretion  then  sug- 
moraDbl      gesting  a  directly  contrary  conduct,  it  is  scarcely 

_; 1«    possible  that  he  should  have  been  telling  an  useless 

^1805.^'      falsehood,  at  the  hazard  of  his  life. 

The  general  opinion  of  the  witnesses,  that  they 
M^ere  bound  to  Jamaica,  is  confirmed  by  circum- 
stances ;  they  all  invariably  depose  that  the  master  was 
afraid  of  Spanish  or  French  vessels,  and  endeavoured 
to  avoid  them,  and  that  he  had  no  fear  of  British 
cruisers.  Even  one  of  the  officers,  certainly  not 
friendly  to  the  master,  swears  that  he  believes  the 
reason  of  his  endeavouring  to  escape  from  tie  Mer- 
Tnaidy  was  because  he  feared  she  was  either  a  French 
or  Spanish  frigate,  andthey  depose  likewise,  to  his 
not  being  apprehensive  of  British  vessels.  If  he  was 
really  bound  to  Cuba  these  fears  were  unnatural. 

It  has  been  argued  that  the  copper  on  board, 
which  is  an  article  that  cannot  legally  be  imported 
into  Jamaica^  though  it  is  well  calculated  for  Cuba^ 
a  place  of  great  naval  equipment,  is  a  pro.>f  that  the 
destination  was  not  to  Kingston.  That  copper  can- 
pot  dejure  be  imported  into  Jamaica  is  certain,  but 
it  is  equally  true  that  the  governors  of  British 
colonies  often  de  facto  permit  the  importation  of 
commodities  not  authorised  l)>  law,  and  the  master 
swears  positively  that  he  took  the  copper  on  board 
knowing  that  article  was  permitted  to  be  imported 
into  the  Island  of  Jamaica. 

To  sura  up  the  evidence  then  upon  thi§  poiut,  the 
situation  in  which  the  vessel  was  captured  is  ambi- 
guous; the  witnesses  unanimously  depose  to  their 
belief  of  deistination  to  Jamaica^  and  that  opinion  is 
rather  corroborated  than  rendered  improbable,  by 
all  the  other  facts  in  the  case.  The  preponderance 
is  therefore  greatly  in  favour  of  the  master's  account, 
and  by  every  rule  of  evidence,  this  Court  is  under 
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the  necessity  of  considering  this  vessel  as  actually    jjukitraSe. 
bound  to  the  port  of  Kimeston.  «oha  OKt 

Carmkm 

Upon  this  supposition  a  very  material  question    1. 

arises,  "  whether  the  vessel  and  the  whole  of  the       ^JaosI*^ 
cargo   are  not  liable  to  confiscation  for  importing 
copper  into  the- Island  of  Janinica,  being  an  article 
not  incluiied  in  the  licence." 

It  is  necessary  to  consider  this  question  in  two 
points  of  view,  Jirsty  with  reference  to  the  statutes 
upon  which  the  licence  is  founded,  and  secondly^  as 
between  enemy  and  enemy,  under  the  law  of 
nations. 

1st  This  species  of  trade  which  is  contrary  to  the 
general  navigation  system,  is  authorized  by  what  are 
usually  called  the  Free  Port  Acts,  and  principally  by 
the  27th  of  George  III.  chap.  27.  This  statute 
enacts,  that  no  other  goods,  besides  those  which  are 
enumerated,  can  be  imported  under  pain  of  forfeiture, 
together  with  the  vessel.  That  the  copper  and  the 
vessel  therefore  are  liable  to  forfeiture,  under  this  act, 
cannot  be  doubted,  provided  the  prosecution  were 
carried  on  before  a  court  of  competent  jurisdiction. 
But  it  is  enacted  in  section  9th  that  all  forfeitures 
shall  be  prosecuted  and  sued  for  in  the  same  manner 
as  by  the  laws  of  revenue,  trade,  and  navigation. 
Now  it  was  decided  in  the  case  of  the  Fabias^ 
Cooper^  (^Robinson  II.)  'upon  the  authority  of  the 
case  of  the  Dorothea^  determine.d  by  the  Court  of 
Appeal,  that  as  a  prize  Courts  no  Court  of  Admiralty 
has  jurisdiction  in  revenue  cases,  and  that  as  an 
Instance  Courts  which  is  the  proper  tribunal  for 
causes  of  that  nature,  a  Court  of  Vice- Admiralty 
has  no  authority  to  take  cognizance  of  offences, 
committed  not  within  the  limits  of  its  local  jurisdie- 
tion.*^     As  to  penalties,  therefore,  under  those  laws 

*  The  jnriidiction  of  Uie  Inataace  Court  ww  aAcnnupds  extended  1^  «ct  of 
pariiament. 
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NuE^*A  s«*    incarred  at  Jamaica^  I  apprehend  this  Court  has  no 
^cl^w^^.      P^^®**  t^  inforce  them ;  not  by  one  branch  of  its  ju- 

ii risdiction,  though  extending  to  the  place  where  the 

^laoi***^  offence  was  committed,  because  the  subject  matter 
is  nut  within  its  cognizance;  not  by  the  other  branchy 
which  has  cognizance  of  the  subject  matter,  on 
account  of  its  locality. 

2d.  To  consider  the  case,  independently  of  the 
acts  of  parliament;  it  has  been  argued  that  the 
licence  is  conditional,  and  that  the  importance  of 
teoramodities  not  expressly  mentioned,  is  a  breach 
of  the  condition,  that  consequently  the  licence  is 
entirely  annulled,  and  the  whole  is  liable  to  forfei- 
ture as  enemy*s  property  unprotected  by  licence. 

It  is  necessary  to  see  upon  what  ground  these 
licences  rest.  The  general  permission  to  trade  be- 
tween the  Spanish  colonies,  and  the  free  ports,  as  I 
have  before  observed,  is  granted  by  the  statutes 
above  quoted.  Though  the  words  are  very  general, 
and  without  limitation,  I  apprehend  that  the  istate  of 
war  intervening  between  Spain  and  Great  Britain^ 
would  suspend  their  effect  His  majesty  therefore, 
with  whom  it  rests  to  relax  the  rigid  rules  of  war, 
before  hostilities^  and  as  early  as  September  1803, 
issued  his  instructions  to  his  commanders,  '*  not  to 
seize  Spanish  vessels  trading  to  the  free  ports,  pro- 
Tided  in  case  of  hostilities,  such  vessels  should  be 
required  to  have  a  licence  from  the  governor."  After 
war  vras  declared,  instructions  were  sent  to  the 
governors,  authorising  them  to  grant  licences  bolb 
to  British  and  Spanish  vessels,  under  which  power 
the  present  licence  was  issued  by  governor  Nvgent. 
These  licences  then  being  founded  upon  the  free- 
port  acts,  for  the  proper  construction  of  them  we 
must  look  to  the  purport  and  intention  of  the  l^s- 
lature  there  expressed.    Now  it  is  evid^t  that  the 
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firamers  of  that  act  did  not  consider  the  importa<ioii    jjj,„^*^  ^^ 
of  non-enumerated  articles  as  a  breach  of  the  con-      >••  *a  del 
dition,  and  a  forfeiture  of  the  licence  itself,  becaujse  > 

they  have  imposed  a  specific  penalty  for  such  ille*  .  ^^ao*.^ 
gal  importation^  which  would  in  that  case  have  been 
unnecessary;  and  it  must  be  observed,  that  the 
penalty  so  enacted  is  less  than  what  would  take 
place  if  such  importation  was  a  breach  of  the  condi- 
tion, and  annulled  the  licence.  The  statute  confis- 
cates the  non-enumerated  goods,  and  the  ship,  but 
does  not  extend  to  the  articles  enumerated,  which 
it  should  seem  would  not  be  forfeited,  with  the  pro- 
hibited goods.  If  such  importation  were  a  breach 
of  condition,  and  destroyed  the  licence,  the  whole 
would  be  unprotected,  and  would  be  confiscable ; 
in  peace  under  the  navigation  acts,  and  in  war  like- 
wise»  as  enemy's  property. 

I  am  sorry  the  industry  of  the  gentlemen  at  the 
bar  has  not  been  able  to  discover  any  case  upon 
these  licences  granted  to  subjects  of  the  enemy,  nor 
am  I  aware  that  any  such  exist.  Cases,  indeed^ 
there  are  many,  of  licences  to  Brilish  subjects  to 
trade  with  the  enemy,  which  seem  to  have  pretty 
well  settled  the  law  upon  that  head,  and  it  is  very 
material  to  the  present  cause  to  ascertain  how  far 
they  are  applicable  to  licences  of  this  species.  In 
those  cases  it  was  held,  as  past  all  dispute,  that  the 
importation  of  non-enumerated  goods  was  no  breach 
of  the  condition,  for  though  the  illegal  commodities 
were  condemned,  the  vessel,  and  the  lawful  part  of 
the  cargoes  were  restored  by  consent.  I  cannot 
think  that  any  little  variation  in  their  forms,  with 
with  which  by  the  by,  we  are  not  here  much  ac- 
quainted, can  make  any  material  difiereuce  between 
the  two  cases.  Wherever  there  is  an  enumeration 
of  articles,  it  must  be  understood  to  be  exclusive 
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KubSTa  Ss-    whether  there  are  any  words  of  exception,  or  not ; 
crHME"      ^°^  though  these  exceptions  may  be  expressed  in 
■  something  of  a  conditional  manner,  they  must  be 

^?8oV.*'  understood  with  reference  to  the  original  act  of  par- 
liament, upon  which  they  are  founded,  and  of  which 
the  licences  are  merely  the  execution,  and  as  we 
have  already  seen  the  legislature  in  those  acts  did 
not  hold  such  importation  to  be  a  breach  of  the  con- 
dition. 

It  is  an  inviolable  maxim  of  the  law  of  nations^ 
that  all  engagements  with  the  enemy  should  be 
observed  with  the  greatest  good  faith  and  liberality. 
1  know  of  no  mode  by  which  this  maxim  can  more 
properly  be  carried  into  execution,  than  by  adopt- 
ing towards  them  the  same  rule  of  constructioQ 
which  is  applied  to  similar  grants  of  privileges  to 
our  own  subjects;  at  least,  to  use  a  harsher  construc- 
tion, would  scarcely  be  consistent  with  good  faith,, 
and  liberality. 

If  this  be  true  generally,  it  seems  more  particu- 
larly reasonable  in  these  cases,  in  which  subjects  and 
enemies,  seem  to  stand  precisely  in  the  same  situa,^ 
tion ;  both  with  licen(^es,  and  without  them.  A  sub- 
ject who  trades  with  the  enemy  without  a  licence^ 
is  considered  as  acting  in  a  character  hostile  to  his 
'  own  country.  It  is  aiding  and  abetting  the  enemy,, 
and  doubts  have  formerly  been  entertained  whether 
it  did  not  amount  to  a  species  of  treason.  Even  at 
present  it  may  be  obser^'ed,  that  property  seized  in 
that  tra^c  is  condemned  as  prize,  that  is,  as  enemy's 
property.  On  the  other  hand,  by  a  licence  to  the 
enemy,  the  hostile  character  is  completely  suspended^ 
as  far  as  the  licence  extends,  and  the  grantee  becomes 
pro  hac  vice  a  neutral,,  and  even  entitled  as  in  such 
case  where  he  is  admitted  to  partake  of  a  monopor 
liz^d  trade,  to  the  privileges  oif  ^  British  subjects 
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Those  cases  of  licences  to  British  subjects  were    jjuBSTrtASti 
fiecided  principally  with  a  view  to  the  municipal      woRADBt 
)aw;  transactions  with  the  subjects  of  the  enemy,    ...—.Jl. 
are  'governed  by  the  law  of  nations,  the  only  law      ^raw.** 
which  is  equally  binding  upon  both  parties,    tjet  us 
see  what  principles  have  been  laid  down  upon  thid 
head  by  eminent  writers  in  that  species  of  jurispru- 
dence.    Grotius,  and  it  is  impossible  to  quote  a 
higher,  or  more  venerable  authority,  is  remarkablv 
clear  and  explicit  upon  this  point    Jus  commeandi 
est  privilegium  neque  tertio  noxium^  neque  danli  ad^ 
modum  grave;  ideo  intra  verhoi^m  jn^oprietatem  laxa 
magis  quant  striata  interpretatio  admittenda  est,  eoque 
magis  si  non  pelenti  datur  benejicium,  sed  vitro  obla-^ 
turn  sit;  multoque  magis,  si  ultra  privatam  publica 
quodam  utilitas  in  negocio  vertatur.     Rejiciehda  ergd 
stricta  interpretatio,  etiam  quam  ferunt  verba,  nisi 
alioqui  absurdam  cdiquod sequereter.   (Lib.  Ill*  c.  21« 
§  1 1.)  that  is,  a  safe-conduct,  of  which  these  licences 
&re  a  species,  is  a  privilege  neither  injurious  to  A 
third  party,  nor  burdensome  to  the  grantor ;  provided 
therefore  it  be  within  thfe  proper  meaning  of  the 
i^ords,  an  extended,  rather  th^n  a,  strict  interpretation 
is  to  be  admitted  ;  and  the  more,  if  the  privilege  is 
spontaneously  offered,  and  not  at  the  instance  of  the 
grantee,  and  with  still  stronger  reason,  if  besides  the 
benefit  to  the  parties,  it  is  for  the  public  good.     A 
strict  interpretation  is  therefore  to  be  rejected,  even 
if  the  words  will  bear  it,  unless  an  absurdity  would 
follow. 

Now  it  must  be  remarked  that  this  case  compre-* 
hends  all  those  circumstances  which  this  great  man 
lays  down  as  the  strongest  grounds  for  a  most  ex« 
tended  interpretation — for  the  privilege  of  trading  to 
the  free-ports  is  spontaneously  offered  bythe  JBrt/i^A 
government  to  all  who  cb^ose  to  apply  for  it,  and 


94  CASES  DETERMINED  IN  THE 

N  EWBA  Sb-    ^^^^^^^  '^^  benefit  to  the  parties,  it  is  a  species  of 
MORA  dbl     traflSIc  encouraged  solely  for  the  advantage  of  his 

Carmen.  . 

majesty's  dominions. 


^tioi.^'  '"  *^^  ^^^  ^^  British  licences  under  the  munici- 

pal law,  it  is  held  that  licences  being  high  acts  of 
sovereignty  are  necessarily  stricii  juris  {Cosmopolite^ 
Mathieson,  Rob.  IV.)  But,  nevertheless,  the  import 
tation  of  non- enumerated  goods  is  decided  not  to  be 
a  breach  of  the  condition.  If  then,  under  that  law, 
by  which  licences  are  of  strict  interpretation,  it  is 
po  breach  of  the  condition,  how  can  it  possibly  be 
held  to  be  so  under  the  law  of  nations,  which  points 
out  a  most  extended  and  liberal  mode  of  interpreta^ 
tion? 

There  is  another  rotisideration  which  arises  in  this 
particular  case.  The  master  swears  that  he  knew  that 
capper  was  permitted  to  be  imported  mi(>  Jamaica. 
Now,  whatever  may  be  the  case  with  British  subjects 
who  are  bound  to  be  acquainted  with  the  laws  of  their 
vown  country,  with  regard  io  foreigners^  who  are 
under  no  siich  obligation,  though  a  permission  con- 
trary to  law  cannot  protect  the  illegal  goods  them- 
selves from  forfeiture,  yet  it  would  be  a  hardship  borr 
dering  upon  injustice,  to  extend  the  confiscation  to 
jship  and  innocent  articles,  in  a  case  which  is  with* 
ovX  the  reach  of  the  penalties  inforced  by  the 
statutes,  and  where  the  party  himself  had  good 
reason  to  believe  that  he  was  doing  a  lawful  act,  and 
especially  when  the  condemnation  prayed  for  would 
be  an  extension  of  the  penalties  even  beyond  what 
is  inflicted  by  the  statutes,  under  which  Cocoa^  th^ 
licensed  part  of  the  cargo,  would  not  be  subject  to 
condemnation. 

Having  already  condemned  the  copper  and  the 
tin,  I  feel  myself  now  therefore  under  the  necessity 
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of  decreeing  the  restitution  of  the  vessel,  and  such 
|>art8  of  the  cargo  cus  are  specified  in  the  Kcence, 


NUBSTRA  Sb* 

MORA  Dei. 
Carmen. 

/><;£.  lith, 


The  Fame, 

instance  Court 

rriHIS  was  an  American  vessel  from  Boston,  with  a 
-■-  caigo  of  rum  and  other  articles,  to  barter  with 
the  vessels  fishing  upon  the  Labrador  coast,  to  receive 
fish  in  return,  and  to  proceed  with  it  to  Europe,  and 
was  seized  in  a  remote  and  uninhabited  creek  in 
this  province.  It  was  said  on  the  part  of  the  prose- 
cution that  this  was  not  fishing  under  the  American 
treaty,  but  trading  with  fishing  vessels.  That  it  w^s 
not  only  a  breach  of  that  treaty,  but  impolitic  for 
this  country  to  admit,  as  it  destroyed  our  trade  on  the 
fishing,  banks.  )t  was  not  argued  that  there  was  any 
intention  of  actually  importing  iu  the  gut  of  Causo^ 
where  the  ves^sel  was  found  at  anchor,  but  that  she 
put  iu  there  with  an  intention  of  doing  further  what 
Was  an  illegal  act.  An  opinion  from  Reeves  on 
shipping  was  quoted,  in  which  Sir  George  Treby 
bad  said.  ^*  that  though  a  mere  involuntary  import** 
ing  by  distress  of  weather  is  not  an  importation 
under  a  prohibiting  act,  (for  though  not  excepted 
by  express  words  yet  it  is  in  equity,)  but  this  excep* 
tion  is  not  be  extended  to  cases,  where  there  is  a 
malajides  and  a  positive  intent  to  break  the  law,  for 
that  takes  away  all  title  to  such  favour  and  equity.*' 
That  though  by  the  American  treaty  the  subjects  of 
the  United  States  might  fish  upon  the  coast,  bays^ 
And  creeks,  of  »11  hiis  majesty's  dominions  'm  America^ 


ISOd. 


▼easels  may 
supply  the  fislk 
ingTesselswiUi 
necessaries, 
and  enter  an 
nninliabitcd 
port  in  the 
course  of  soeh 
trading  nndar 
the  ilmcrtcail 
treaty. 
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The 
Fame. 


1806. 


they  were  not  permitled  to  trade  there.  On  the 
other  hand  it  was  agreed,  that  if  the  Americans  may 
fish,  and  may  even  dry  their  fish,  upon  unsettled 
parts  of  the  coast,  they  raay  send  ships  to  supply 
their  fishing  vessels  with  necessaries.  That  tfie  in- 
tention of  importing  into  Nova  Scotia  was  clearly 
negatived,  and  there  is  no  restriction  in  the  treaty, 
or  otherwise,  which  can  prevent  them  from  sending 
ships  to  supply  their  own  fishing  vessels,  or  from 
sending  vessels  to  puchase  the  produce  of  the  fishery, 
to  send  on  to  market  in  Europe. 
Restored  with  costs.  • 


1806. 


The  Venus,  Reuben  Allot. 
Take^i  by  the  Bermuda^  Captain  Byam. 


l^ftMrs  con- 
fcMled,  and 
franddttectcd. 


THE  ship  was  claimed  for  Eliphat  Loud,  and 
others,  and  the  cargo  for  John  Carrere  of  ^aU 
timore.  She  was  bound  from  Baltimore  to  Bour- 
deaux,  with  a  cargo  of  sugar,  and  other  articles.  A 
letter  was  discovered  on  board  this  vessel  written 
in  sympathetic  ink.  On  applying  the  proper  com- 
position the  letters  became  legible,  and  it  was  found 
to  be  therein  stated,  that  a  paper  was  concealed  in 
the  head  of  a  sugar  cask.  No.  36,  under  the  title  of 
letter  /,  in  which  the  real  state  of  the  property 
would  be  foundi.  After  a  diligent  search  it  was  dis- 
covered, that  a  hole  had  been  bored  in  the  thickness 
of  a  board  of  the  head  of  the  cask,  that  the  paper  had 
been  rolled  up,  put  in,  and  corked.  It  shewed  that 
the  property  claimed  by  Carrere  as  bis  own,  was 
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French  property;  it  stated  various  frauds  iu  ac- 
coQDts  current,  and  as  to  the  proceeds  of  cargoes, 
and  it  appeared  that  the  proceeds  of  one  cargo  were 
to  be  used  as  the  colourable  funds  for  several  return 
cai^oes.  It  spoke  likewise  of  the  vigilance  of  the 
^minable  Court  of  Halifax.  Upon  which  the 
claimant's  counsel  abandoned  Carrene's  claim  for 
the  cargo,  as  being  indefensible,  and  admitted  that 
itvasliable  to  confiscation.  The  captor^s  counsel 
consented  that  the  ship  should  be  restored,  and  the 
only  question  was  as  to  freight. 

It  was  alledged  on  behalf  of  the  owners  of  the  vessel 
that  the  master  was  not  privy  to  the  concealment, 
and  that  the  vessel  was  only  on  general  freight, 
without  charter-party.  The  ship  with  freight,  and 
the  roaster's  adventure,  restored. 

On  appeal,  the  sentence  was  affirmed,  and  the 
appellant  condemned  in  costs,  20th  February,  1809. 

The  information  obtained  from  this  secreted  let* 
ter,  furnished  evidence  for  the  copdemnation  of  pro- 
perty in  other  vessels. 


The 
Vehvi. 

Sept,  9% 
1806. 


The  Friends  Adventure,  John  Marshall. 

^HIS  vessel  and  cargo  were  restored,  but  the 
"*•  owners  claimed  damages  for  ill  usage  upon  the 
capture.  They  alledged  that  the  Lieutenant  who 
boarded  them  was  intoxicated /^  that  the  people  in 
the  Bermuda's  boat  fired  a  volley  of  musquetry  into 
the  schooner,  and  cut  the  sails,  and  that  they 
boarded  in  a  riotous  manner,  with  drawn  $words 
^d  cutlasses,  though  they  were  informed  that  it 
was  an  American  vessiel.  The  question  of  damages 
was  reserved  till  the  return  of  the  Bermuda,  with 
Captain  Byam. 


Sepi.Ulkf 
180^ 

Capton  not 
liable  to 'da- 
mages for 
firinp^attbe 

•hip,  which 
•eemed  pre- 
paring for 
rcfittance. 
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The 

FBIBNDt 

Advbnturb. 
Sepi.  24th, 


This  question  wto  heard  on  the  3d  of  October^ 
upon  a  number  of  affidavits.  It  appeared  that  the 
Bermuda  had  chased  this  vessel  the  whole  day ; 
that  when  she  came  up,  she  sent  her  boat;  that 
the  vessel  stood  towards  the  boat»  and  seemed  pre- 
paring  to  resist,  or  to  fire,  and  hoisted  no  colours. 
Upon  which  hostile  appearances  the  boat  fired  some 
vollies  at  the  rigging,  and  took  possession.  The 
Court  held  this  to  have  been  no  breach  of  duty, 
and  that  the  captors  were  not  liable  in  costs  und. 
damages. 


tki,SO% 


Clearing  out 

entering, 
trading,  and 
clearing  out 
IVom  thence 
to  Hdifitx, 
was  an  impor* 
tatian  ft-om 
BoHm. 


Instance  Court 

The  Brig,  Ukion. 

Judgment. — Dr.  Croke. 

rriHE  principal  question  in  this  case  is,  whether 
-^  a  part  of  this  cargo  was  imported  into  the  port 
of  Halifax^  from  Boston,  not  being  such  articles  as 
might  be  from  thence  imported  under  the  statutes. 
The  vessel  sailed  originally  from  Trinidad  to  JBof- 
ton,  and  from  thence  hither.  The  cargo  consists  of 
sugar  and  molasses ;  one  part  of  it,  consisting  of 
Cocoa,  was  landed  at  Boston.  It  has  been  argued 
On  behalf  of  the  claimants,  that  it  is  to  be  consi- 
dered as  one  voyage  from  Trinidad.  The  parties 
themselves  have  decided  that  question.  Upon  all 
the  documents  it  is  clear  that  they  understood  that 
the  first  voyage  was  completed  at  Boston.  At  7W- 
nidad  they  took  out  their  clearance,  and  other  pa- 
pers, as  being  bound  to  Boston.  A  bond  was  given 
to  land  part  of  the  cargo  there,  which  had  been 
purchased  at  Trinidad^  for  Nicholas  and  Company, 
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of  Boston^  and  there  to  be  delivered.  They  ac- 
cordingly tvent  to  So^ton,  entered  the  vessel  regu- 
larly, and  traded  there.  At  sailing,  they  cleared 
ont  from  thence,  and  gave  bond  to  carry  the  cargo 
to  Nova  Scotia.  This  constituted  altogether,  a  new 
voyage  from  Boston.  The  bringing  of  this  cargo 
ttom  that  port,  was  an  importation  contrary  to  the 
statute,  and  I  therefore  condemn  both  ship  and 
cargo. 


tJllIOII. 

1806. 


IS 


The  Thrbe  Brothers,  Dqnid  Fitch,  Master.  ^^^ 

*    Judgment.— Dr.  Croke. 

npHE  vessel  and  cargo  are  both  claimed  for  John  Fardwr  proof 
-■-   Carrere,  of  Baltimore.    The  voyage  was  from   toacuhmmt, 
BaUimore  to  Bourdeaux,  and  she  was  taken  upon  ^i^^f  ^!^ 
the  return  with  wine,  brandy,  and  other  goods.  The  Il°^*2t  we? 
proof  of  the  property  in  the  ship  is  complete,  and  of 
the  national  character  of  Carrere,  who  has  been  re- 
sident in  the  United  States  for  twenty  years,  and  I 
therefore  decree  restitution. 

The  evidence,  as  to  the  ownership  of  the  cargo, 
is  very  deficient.  There  are  no  orders  from  Car^ 
fere;  the  master  can  only  swear  that  he  believes  it 
to  be  his  property,  because  he  saw  a  great  many 
goods  in  Bucomau's  store  at  Baurdeaux  having 
Carrere's  mark  upon  them.  It  is  a  case  for  farther 
proof,  but  the  captors  have  invoked  papers  from  a 
case  lately  tried  here,  the  schooner  Venus,  AUen^ 
upon  which  they  argue,  that  such  a  mass  of  fraud 
and  perjury  has  been  there  detected,  that  Carrere 
is  entirely  discredited,  and  not  intitled  to  bring  fur- 
ther evidence,  which  he  has  shewn  himself  so  capa^ 
We  of  falsifying. 

Ii2 
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The 
Thrbb   . 
Brothers. 

^— i—     ■■ 

May  ?£h, 

'1807. 


That  base  is  so  1-ecent,  that  it  is  scarcely  neces- 
sary to  state  the  particulars.  It  may  however  be 
shortly  observed^  that  Carrere  swore  fully  to  the 
property  as  being  his  own.  Yet  in  the  concealed 
letter,  it  appeared  to  be  the  property  of  Frenchmen^ 
and  he  directs  his  correspondent^  the  consignee  of 
the  outward,  and  the  shipper  of  this  present  cargo, 
"  in  freighting  a  vessel,  to  send  him  by  her  an  ao- 
count  of  the  sale  of  goods.  To  iubance  the  prices 
of  the  sale,  that  the  remittances  may  appear  to  be 
the  returns  of  goods,  and  to  make  all  the  papers 
tally."  After  the  discovery  of  these  plans  of  decep- 
tion, accompanied  vvith  the  most  palpable  perjury^ 
^and*  which  seem  to  extend  to  this  very  case,  I  am 
of  opinion,  that  Mr.  Carrere  is  not  iqtitled  ta  the 
privilege  of  further  proof. 

1  condemn  the  cargo. 

N.  S.  This  sentence  was  affirnied  on  appeal^ 
,JVot7.  30th,  18015. 


JlfoySSfl, 
1807. 


Trade  to  8i. 
Donmigo, 
Equitable  cir- 
camitances 
cannot  atone 
for  tbe  wwat 
of  a  licence. 
Order  in  coun- 
cil not  com- 
plied with. 
Order  in  conn- 
cil,  iVa©.  19tii, 
1886. 


The  Brig,  Clyde^  John  Games,  Master. 
Taken  by  the  Melampus,  Captain  Hawker^ 

CLAIMED  for  Michael  Cavan,  of  Bridgetoivni 
SarbadoeSy  both  ship  and  cargo.  In  the  affi* 
davit  annexed  to  tbe  claim,  it  was  stated,  that  she 
was  a  Sritish  built  vossel,  with  a  letter  of  marque. 
That  her  voyage  was  from  Barbadoes  to  St.  Do^ 
mingOy  with  dry  goods,  fish,  provisions,  and  specie, 
consigned  to  the  master  and  Basil  Muter,  the  su<^ 
percai^o.  She  cleared  out  at  Barbadoes  for  Tor- 
tola,  and  St  Thomas^  and  a  trading  voyage^  She 
•ailed  for  Tortola,  Feb.  12th,  1807,  to  obtain  a  li; 
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cence  to  trade  to  l^L  bomingo.    The  owner  \va^      ^cly^IJ* 
there  informed  that  no  licences  were  to  be  had.  ~ 

From  thence  the  vessel  sailed  and  put  into*  St.  ^I'gorf'' 
Thomas's  for  bread  and  water,  and  then  proceeded 
to  Jaquemel  in  Si.  Domingo.  There  she  arrived  the 
2(](th  of  February^  the  masier  entered  the  vessel,  dis- 
posed of  the  cargo,  and  with  the  proceeds,  and  the 
specie  which  he  carried  out,  he  purchased  the  pre- 
sent. On  the  25th  of  March  he  sailed  for  Liver- 
pool in  tJngldndy  but  meeting  with  gales  of  wind,  on 
the  4tli  of  April,  he  was  compelled  to  make  the  first 
port  in  America^  and  was  endeavouring  to  get  into 
the  Chesapedkey  when  he  was  captured  within  three 
Uiiles  of  Cape  Henry. 

Judgment.-- Dr.  Croke. 

ihis  vessel  was  captured  upon  a  voyage  from 
St.  t)omingOj  which  is  held  to  be  an  enemy's  colo- 
ny. It  is  a  trade  which  is  made  lawful  for  a  BrU 
fish  subject  Ofity  by  the  order  of  council  of  the  19th 
November  ISOiEJl  Without  a  licence  under  that  order, 
or  if  the  conditions  there  imposed  have  not  been, 
complied  with,  a  ship  and  cargo  engaged  in  trading 
to  that  island,  are  liable  to  be  seized,  and  con- 
demned. 

Jt  is  admitted  that  there  is  no  formal  licence  oq 
board  this  vessel,  but  it  has  been  argued,  that 
under  the  circumsts^nces  of  the  case,  there  is 
what  in  justice  ought  to  be  considered  9S  equiva- 
lent to  a  licence.  That  His  Majesty  by  the  order 
in  council  hjivin^  permitted  a,'  commercial  inter- 
course to  be  carried  on  from  the  free  ports  in  the 
Bahama  Islands,  and  the  port  of  Road  Barbour^ 
in  the  Island  of  Tortola^  to  St.  Domingo^  authorised 
the  respective  governors  or  presidents  to  grant  li- 
cences to  that  eflfect.^    That  i^Vas  announced  in  the    . 
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rrae  Brig,  Gazette  at  BarhadoeSy  that  licences  would  be  granted 
t  ■  '  ■  ■  at  Tortola  to  trade  to  Ilayti.  That  in  consequence 
^imf'  t^is  vessel  was  sent  to  Tortola  to  obtain  a  licence. 
The  owner,  Michael  Cavan^  went  on  shore  there, 
and  applied  to  the  president  of  the  island,  but  he 
was  informed  that  no  licences  had  bec^  received 
from  England;  he  was  told  likewise,  that  although 
licences  were  not  to  be  had,  there  was  no  risque  of 
interruption  by  British  cruisers,  as  the  brig  Har- 
montfj  of  Bermuda^  which  had  been  detained  by  the 
Alexandria,  on  a  voyage  from  Auxcayes,  had  been 
sent  to  Tortola,  and  by  a  decree  of  the  Court  of 
Vice  -  Admiralty  restored,  and  the  captors  con- 
d^emned  in  costs.  That  at  St.  Domingo,  there  were 
a  number  of  British  vessels.  That  this  vessel  had 
on  board  a  minute  of  the  order  in  council.  Upon 
these  circumstances  it  has  been  contended,  that  the 
parties  having  done  all  in  their  power  to  obtain  a 
licence,  ought  not  to  be  deprived  of  the  benefit  of 
His  Majesty's  gracious  permission  to  carry  on  this 
commercial  intercourse,  from  the  neglect,  or  igno- 
rance of  his  officers.  They  were  entitled  to  a  li- 
cence, and  the  president  at  Tortola,  without  any 
necessity  of  waiting  for  further  instructions  from 
England,  was  empowered,  and  ought  to  have  granted 
one;  They  might  very  reasonably  have  presumed, 
that  from  having  on  board  a  copy  of  the  order  in 
council,  and  from  the  information  which  they  had 
received  at  Tortola,  that  the  voyage  might  have 
been  lawfully  made,  and  as  the  parties  had  actually 
gone  to  that  island,  and  had  applied  for  a  licence, 
there  was  no  fraudulent  intention  of  evading  the 
law. 

If  these  statements  were  correctly  true,  this  woul4 

certainly  be  a  case  in  which  the  parties  would  be 

'    entitled  to  every  favour  and  indulgence,  which  it* 
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would  be  in  the  power  of  the  Court  to  shew  them.      '^^^ 
But  I  fear  that  it  would,  nevertheless^  be  impossible  to  ■ 

extend  any  equitable  relief  to  them,  even  if  this  case  ^^clrf' 
wasi  perfectly  fre*  from  any  suspicion  of  want  of 
good  faith.  The  order  in  council  requires  that  the 
licences  shall  be  under  the  hands  and  seals  of  the 
governors,  or  presidents  respectively,  in  his  Ma- 
jesty's name.  This  Court  can  substitute  nothing  in 
the  place  of  a  formal  instrument  so  executed.  What* 
ever  may  b%  the  merit  of  the  parties,  the  order  is 
positive,  and  cannot  be  dispensed  with. 

But  this  is  not  the  whole  objection,  there  are 
other  conditions  annexed  in  the  order  in  council, 
in  which  the  parties  have  failed,  and  which  would 
be  sufficient  to  invalidate  the  most  regular  licence. 
The  order  requires  that  th^  vessel  should  clear  out 
from  the  port  of  Road  Harbour^  in  the  Island  of 
Toriola^  or  from  the  free  ports  in  the  Bahama 
Islands.  Now,  it  is  evident,  that  the  vessel  did  not 
enter  the  port  at  Tortola^  or  clear  out  from  thence. 
No  clearance,  or  other  port  papers,  of  that  island, 
are  on  board,  and  the  log  states,  that  they  only 
^*  stood  off  and  on.'* 

It  is  another  requisite,  that  the  cargo  should  be 
of  the  produce  or  manufacture  of  the  united  king- 
dom. The  dry  goods  are  said  to  have  been  of  that 
description,  but  it. does  not  appear  that  the  fish,  and 
the  provisions  were  British  produce  and  manufac- 
ture, and  certainly  the  specie,  of  which  a  large  sum 
was  on  board,  could  not  be  so  considered.  The  na- 
ture of  the  outward  cargo  formed  a  very  material 
object  in  the  contemplation  of  his  Majesty's  govern- 
ment, in  permitting  this  trade,  and  the  conditions  in 
this  respect  must  be  literally  observed. 

The  order  also  directs,  that  the  articles  of  the 
produce  of  St.  Daminga  9hall  be  brought  back  froip 
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^LYDB*'      thence  "  to  the  free  ports  ia  the  Baha»ia  Islaods, 

'- —   or  to  the  port  of  Road  HarbauVy  or  to  some  port  of 

"^^'  the  united  kingdom/'  If,  indeed,  this  vessel  had  been 
taken  in  going  to  Liverpool^  the  order  so  for  would 
have  been  complied  with,  but  she  was  in  fact  enter- 
ing the  Chesapeake^  and  there  is  very  good  reason 
to  believe  that  it  was  the  original  destination.  The 
necessity  for  putting  into  the  United  States  is  not 
proved.  On  quitting  Jaquemel^  the  vessel  sailed  to 
the  west,  went  round  Cape  Donna  Maria^  and  St. 
Nicholas^  and  steered  north  west,  before  the  storm 
came  on.  The  'ship's  articles  state  the  voyage  to 
have  been  to  North  America.  This  paper  was  kept 
back  by  the  master  upon  his  examination,  and  was 
not  then  specified  as  being  amongst  the  papers.  It 
was  produced  five  days  afterwards,  and  the  words 
"  Great  Britain^'^  appeared  to  have  beeb  interlined 
after  the  words  ^'  North  America,'  in  a  hand  diffe- 
rent from  that  of  the  rest  of  the  instrument,  in  a 
fainter  ink,  and  lately  written.  When  we  add  to 
these  circumstances,  that  the  vessel  sailed  from 
Baltimore  to  Barbadoes  the-  beginning  of  the  pre- 
sent year,  which  appears  in  the  log-book,  Uioo^ 
the  master  was  silent  respecting  it,  when  he 
gave  an  account  of  wliat  former  voyages  the  vesr 
sel  had  been  engaged  in,  there  arises  a  very  strong 
presumption  that  Liverpool  was  not  the  real  desti- 
nation, as  was  held  out  in  the  ship's  papers,  but  the 
Cliesapeakey  to  which  she  was  actually  going. 

The  claimants,  therefore,  having  failed  in  every 
part  of  their  defence,  I  goudemn  this  vessel  and  cai^ 
as  having  been  taken  in  trading  with  the  enemy,  andl 
unprotected  by  his  Majesty's  licence. 
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The  Walker,  Clark. 


June  Uthf 
1807. 


'T'HIS  American  ship  was  captured  by  a  French 
-■-  privateer,  whilst  X)n  a  voyage  from  London^  to 
New  Yarky  and  afterwards  rescued  by  the  master, 
passengers,  and  others,  who  rose  upon  the  prize 
crew,  and  re-possessed  themselves  of  the  vessel. 
Soon  after  this  event,  they  fell  in  with  His  Majesty's 
ship  Crocodile^  the  commander  of  which  ship  took 
possession  of  the  Walker^  and  brought  her  to 
Halifax.  Several  claims  were  given  for  salvage, 
and  among  the  number,  one  on  behalf  of  the  captain 
and  crew  of  the  Crocodile. 

On  the  pari  of  the  Crocodile^  the  King^s  Advocate 
(triwfeiuf^d— That  notwithstanding  the  master  and 
passengers  were  in  possession  of  the  Walker^  at  the 
time  she  fell  in  with  the  Crocodile^  and  although 
they  had  overcome  the  prize  crew,  and  secured 
them  for  a  short  time,  they  had  it  not  in  their  power 
to  have  continued  their  possession.  That  if  the 
Crocodile  had  not  appeared  in  sight,  an  attempt 
would  have  been  soon  made  on  the  part  of  the 
prize  crew,  to  recover  the  ship ;  and  that  the  master, 
conscious  of  this  fact,  was  desirous  of  availing  him* 
self  of  the  protection  of  the  Crocodile^  though  he 
was  now  contending  against  her  claim  for  salvage. 

The  Solicitor  General  and  Haliburton^  contra. — 
The  clairo>  on  behalf  of  the  Crocodile^  has  no  merit 
whatever  for  its  support  The  Walker  was  in  the 
complete  possession  of  the  original  master,  and  no 
reasonable  fears  entertained  of  a  rescue  on  the  part 
of  the  priae  crew,  as  those  who  had  gained  the  pos-- 
session^  it  appears,  were  well  inclined,  and  well  able 
to  retain  it    The  assistance  s^fforded  b^  the  Cro- 
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The         codihy  upon  which  the  claim  for  salvage  rests,  i» 
that  of  a  mere  convoy  protection.     It  is  true  the 


"^"tBoV.^'  prisoners  were  removed  from  the  Walker^  but  that 
was  nothing  more  than  an  act  of  duty  on  the  part 
of  the  Commander  of  the  Crocodile;  and  with  re- 
gard to  the  few  men  that  were  sent  from  that  ship 
to  the  Walker^  they  were  of  no  use  either  in  the  na- 
vigation or  protection  of  the  vessel,  indeed  one  of 
the  passengers  has  asserted  in  his  deposition,  that 
these  men  were  sent  in  the  place  of  hotter  seamen, 
who  had  been  pressed  from  the  Walker.  The  Cro- 
codile,  therefore  can  be  eatitled  to  no  salvage. 

Sentence. — Dr.  Crake. 

The  monition  in  this  ^case,  and  the  aUegation,  are 
"as  in  a  prize  cause.  There  is  a  claim  of  liber  Clarke^  the 
master,  for  the  ship,  on  behalf  of  SeiA  Russei  and 
Sons,  of  New  Bedford^  in  Masmchusetts ;  on  be- 
half of  Russel  anil  Sons,  and  various  other  persons, 
for  the  cargo,  who  are  all  named  in  the  bills  of  la* 
ding  and  manifest,  are  all  of  New  Yorky  and  citizens 
of  America.  No  opposition  is  made  to  this  claim, 
or  to  the  restitution  of  both  ship  and  cai^o  to  those 
persons.  The  Court  has  only  to  decide  upon  seve- 
ral claims  for  salvage.  There  is  a  petition  of  Cor- 
nelius Hatfield^  Esq.  an  half-pay  Captain  in  his 
Majesty's  service,  and  Richard  and  Janw  SpinUcs^ 
stiling  themselves  yeomen,  and  British  subjects,  as 
re-captors.  A  petition  o(  Lawrence  Harlshome  and 
Thomas  BoggSf  agents  for  the  Crocpdile^  on  behalf 
of  the  officers  and  crew  of  that  ship,  as  re^^captors 
likewise.  Some  affidavits  are  annexed  to  the  claim 
and  the  petitions,  and  seven  examinations  have  been 
taken.  The  facts  will  appear  principally  in  the  mas- 
ter's examination,  upon  the  standing  interrogatoriesu 
^e  there  states  "  that  the  vessel  loaded  in  $fn»^ 
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Yorkf  in  January  last,  with  a  cargo  of  wheat  and         '^'^ 

fbar,  and,  after  toucliing  at  Falmouthy  proceeded  to   1- 

Landony  where  she  sold  her  outward  cargo,  and  "^"i^.**^ 
took  on  board  her  present  cai^o,  with  which  she 
sailed  on  the  13th  of  April,  bound  to  New  York. 
She  was  captured  on  the  iBth  oi  April  by  a  French 
privateer,  in  lat.  49**  «",  long.  27^  who  assigned  as 
a  reason  that  the  goods  on  board  were  of  British 
manufacture,  and  as  such  confiscable.  The  prize 
crew  were  endeavouring  to  make  the  first  port  in 
France,  or  Spain,  when,  on  the  morning  of  the  1st 
of  May,  the  master,  with  his  people,  and  the  pas- 
sengers, rose  upon  the  prize  crew,  and  retook  the 
vessel :  after  disarming  them,  and  being  in  complete 
possession  of  the  ship,  about  seven  hour^  and  an 
half,  he  was  boarded  by  a  boat  belonging  to  the 
British  ship  of  war,  the  Crocodile,  who  took  pos- 
session of  hid  ship  (notwithstanding  he  had  explained 
to  them  the  whole  transaction,  and  he  knows  of  no 
pretence  or  cause  for  his  detention  by  the  Crocodile) 
and  brought  him  into  this  port.  That  he  was  mak- 
ing his  way  for  New  York  after  the  recapture ;  that 
the  captain  of  the  privateer  removed  the  chief  male 
and  five  of  the  crew,  with  three  of  the  passengers, 
and  put  on  board  two  officers  and  seven  men,  and 
that  there  remained  the  captain,  the  second  mate, 
four  of  the  crew,  with  four  passengers,  and  a 
Mr.  Sniffan,  mate  of  a  ship  of  Philadelphia,  which 
had  been  captured  by  the  French  privateer."  The 
owner  having  appeared  under  protest  against  the 
jurisdiction  of  the  Court,  because  the  captors  had 
abandoned  their  prize  all^ation  and  had  proceeded 
for  salvage  only,  the  protest  has  been  overruled  on 
the  authority  of  the  case  of  the  Two  Friends^ 
M*DougaU,  (Rob.  I.  272,)  and  the  case  comes  on 
HOW  upon  t|ie  merits  of  ^e  jparties.    Though  thi9  19 
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wa^^r       *  neutral  vessel,  it  is  clearly  a  case  for  salvage,  on 
• 1—    account  of  Bonaparte's  decree,  by  which  be  has  de- 

*^^t»w.^'  clared  the  British  islands  in  a  state  of  blockade, 
and  confiscated  all  vessels  engaged  in  trade  with 
them.  It  is  admitted  tliat  the  persons  left  on  board 
actually  recovered  the  ship  from  the  French^  the 
only  question  as  to  them  is  the  quantum,  and  the 
distribution  of  the  reward.  There  is  some  little 
difference  in  the  evidence,  ch:cfly  as  to  vrho  first 
thought  of  the  rescue.  Every  uimh  is  the  hero  of  his 
own  tale.  This  throws  no  discredit  on  their  evi- 
dence. It  must  have  been  planned  in  secret,  in 
whispers,  there  could  be  no  general  council  of  war. 
It  seems  to  have  suggested  its(*lf  to  several  of  them, 
irhich  was  natural,  and  t!ie  others  readily  concur- 
red* From  an  apprehension  of  discovery,  the  at- 
tempt was  made  suddenly  and  unpremeditatedly  be- 
fore the  time  fixed.  The  master  going  below,  and 
being  ^hut  down,  could  not  from  his  situation  be  so 
active  as  the  others.  Captain  Hatfield  \VaS  certainly 
the  leader  upon  this  sudden  and  premature  com- 
i&encemeht  of  the  attack,  and  directed  the  rest.  It 
was  a  service  of  great  datiger  and  merit  as  they  were 
iaferior  in  number  to  the  French  and'  Spaniards^ 
attd  though  no  blood  was  shed,  it  was  owing  to  the 
cowardice  of  their  enemies.  The  Crocodiles  interest 
requires  rather  more  consideration.  This  is  not  a 
case  of  recapture  under  the  prize  act,  because  the 
Crocodile  did  not  rescue  the  vessel  from  the  enemy» 
that  was  done  by  the  passengers  and  crew.  But  it 
^    may  be  a  salvage  case  of  service  and  merit. 

The  petition  states  three  points^  of  service,  firsts 
protection;  secondly,  taking  the  prisoners;  and 
thirdly,  putting  men  on  board  to  navigate  her. 

The  claim  is  supported  by  only  one  affidavit;  from 
a  quarter  so  respectable,  from  a  person  so  conver-. 
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wsLut  in  maritime  afikirs^  and  do  disinterested,  ever^         '^ 
particle  of  testimony  must  have  the  weight  and  va-   -^ — • — —^ 
lue  of  gold.    But,  unfortunately,  Captain  Hicke^     ^Tm!^ 
appears  to  be  perfectly  unacquainted  with  any  of 
the  circumstances  upon  which  this  claim  must  be 
founded.    It  must  rest,  t^ierefore,  upon  the  exami- 
nations taken  in  preparatory,  and  the  affidavits  of 
the  other  claimants  of  salvage. 

1st.  The  Walker  was  indebted  to  the  Crocodile  for 
protection  against  the  French  privateer,  which,  how- 
ever, does,  not  seem  to  have  made  her  appearance, 
after  they  had  joined  the  British  fleet  To  protect 
vessels  against  the  common  enemy,  is  part  uf  the 
duty  of  a  British  commander,  and  it  has  been  re^, 
peatedly  settled  that  mere  convoy,  and  protection^ 
are  not  such  services  as  to  be  entitled  to  salvage. 

2d.  In  taking  out  the  prisoners,  though  a  benefit 
to  the  Walker;  |he  captain  of  the  Crocodile  was 
doipg  a  part  of  Iiis  military  duty*  If  they  had  been 
taken  to  the  States  they  would  have  been  set  at  li*^ 
berty,  and  would  have  gone  on  board  French  ships 
to  fight  against  Great  Britain.  It  was  the  general 
djQty  of  a  British  commander  to  secure  the  enemies 
of  his  country,  and  those  of  the  most  injurious  de^ 
scription,  and  in  this  he  could  not  have  been  con- 
sidered as  performing  a  service  of  salvage.  It  is  not 
alledged,  or  proved,  that  the  French  prisoners  could 
not  have  been,  so  secured  as  to  render  the  Walker 
safe  from  any  future  attempt  to  r^ain  the  vessel. 

3d.  The,  merit  of  putting  a  number  of  men  on 
board  to  navigate  the  vessel,  and  of  bringing  her 
s^fe  to  Halifax^  must  depend  upon  the  want  which 
the  Walker  had  of  them ;  if  they  were  unnecessary^, 
and  the  WaJker  had  a  sufficient  crew  to  carry  her 
s|^y  U^NeM^'York^  and  if.no.req^uest,vira$  mA%  fQt 
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Tht         tbem,  it  could  not  be  considered  as  any  special  ser- 
■    Vice  rendered. 
'^^mr.^*  Captain  Ilickey  says  nothing  upon  this  head. 

All  the  witnesses,  seven  in  number,  concur  in  swear- 
ing in  tlie  most  positive  terms,  that  the  crew  was 
pferfectly  competent  to  the  voyage,  and  that  they 
were  not  in  want  of  any  hands  from  the  Crocodile^ 
that  the  master  did  not  ask  for  any,  and  expressed 
his  surprise  that  men  should  be  sent  on  board. 

If  we  look  at  the  facts  themselves,  we  may  per-* 
Ceive  that  there  were  eleven  persons  on  board, 
the  captain,  the  second  mate,  four  of  the  crew,  and 
Sniffany  the  mate  of  another  ship.  These  were  all 
seamen,  and  though  two  of  the  crew  are  stated  to 
haye  been  sick,  it  does  not  appear  that  their  dis- 
order was  of  such  a  nature  as  that  they  might  not 
have  recovered,  or  have  been  capable  of  doing  some 
duty.  JBesides  these,  there  were  four  passengers. 
Captain  Hatfield^  whose  courage  and  activity  are 
sufficiently  proved  by  his  share  in  the  rescue,  and 
the  two  Spink^s,  fine  active  young  Sussex  yeomen, 
capable  of  any  duty  itbposed  upon  them.  The  new 
Orleans  man,  indeed,  was  considered  rather  as  an 
enemy  than  a  friend,  but  here  were  seven  sailors, 
and  three  useful  landsmen,  in  all  ten,  and  the  origi- 
nal crew  consisted  only  of  twelve. 

I  can  decide  only  by  the  evidence  before  me. 
That  is  all  one  way.  It  is  said  that  the  witnesses 
have  all  an  interest.  This  is  true,  but  there  is  no- 
thing to  oppose  to  their  testimony.  It  is  uncontra- 
dicted either  by  any  other  testimony,  or  by  the 
facts.  A  weak  degree  of  evidence  is  sufficient  to 
establish  a  point,  where  there  is  nothing  to  counter- 
balance it. 

I  must  pronounce  therefore,  that  the  CroeodiU 
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bas  failed  in  the  proof  of  her  petition,  and  that  she         T!»e 
is  not  intitied  to  salvage.  ''""^'_ 

There  is  another  point  to  consider.  If  it  is  ad-  "^^lor!^' 
mitted  thzt  the  Crocodile  had  no  ground  whatever 
to  proceed  against  this  vessel  as  prize,  and  since  it 
appears  that  she  had  no  legal  claim  to  salvage,  it  has 
been  argued  that  she  had  no  right  whatever  to  bring 
her  into  this  port,  and  therefore  ought  to  pay  costs 
and  damages. 

To  these  J  should  hold  the  PTalker  to  be  intitied, 
if  there  had  been  no  good  reason  for  bringing  this 
vessel  to  this  port,  but  undoubtedly  some  service 
was  performed  to  her  by  the  Crocodile.  She  was 
protected  from  the  French  privateer.  It  does  not 
fully  appear  that  though  the  Frenchmen  were  sub- 
dued,  that  they  were,  actually  in  irons,  or  confine- 
ment Taking  out  the  prisoners  was  a  great  secu- 
rity, though  perhaps  after  this  had  been  done,  every 
essential  service  was  performed,  and  the  Walker 
might  have  been  suffered  to  proceed  on  her  voyage. 
It  is  in  evidence,  that  the  Walker  ran  eagerly  to  the 
Crocodile,  and  that  they  considered  themselves  tiU 
then  in  great  danger,  and  that  they  prepared  to  hoist 
a  signal  of  distress.  When  the  Crocodile  came  in 
sight.  Captain  Bettesworth  might  have  put  men  on 
board  under  a  supposition,  though  erroneous,  that 
he  was  doing  a  service  to  the  ship.  If  sailors  were 
put  oa  board,  it  was  necessary  to  bring  the  vessel  to 
Mtdjfax^  that  the  Cro6odile  might  again  receive  her 
men.  After  the  conduct  of  the  States  towards  Bri^ 
ti$h  seamen,  by  promoting  desertion,  it  would  have 
been  madness  to  send  them  in  this  vessel  to  the 
States.  The  delay  occasioned  by  the  vessel's  com- 
mg  here,  was  perhaps  fully  compensated  by  the  se-^ 
curity  of  the  convoy,  and  this  port  is  but  little  out 
of  the  way. 


lis 
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I  am  of  opinion,  therefore,  that  though  the  Croeo^ 

dile  has  not  made  out  such  a  case  as  would  intitle 

her  to  salvage,  yet  that  her  services  have  been  auf-- 

.ficieut  to  warrant  me  iu  decreeing  that  her  costs 

should  be  paid  by  the  claimant. 

In  ascertaining  the  salvage  due  to  the  other  par* 
ties,  I  shall  adhere  to  the  established  principle  of 
considering  rank  and  station,  in  apportioning^  it,  and 
I  decree,  on  the  authority  of  the  Beaver^  Conner^ 
(Rob.  III.  292)  and  other  cases,  one  sixth  of  the 
value  of  the  ship  and  cai^,  of  which,  one  half  to 
be  divi<led  equally  between  the  master  and  Captain 
Hatfield^  the  other  half  to  be  divided  in  equal  por- 
tions between  the  other  four  persons,  who  appear 
to  have  effected  the  business  without  any  help  from 
the  others,  that  is  to  say,  Richard  SpinkSy  and  James 
SpinkSy  Sniffafiy  and  the  mate. 


1807. 

Certificate  of 
probable  cause 
of  seiznre  nrast 
be  granted 
upon  the  facts 
appeariDg  in 
tbe  caate. 
Not  necessary 
to  prpTc  them 
to  taaTe  been 
known  at  the 
time  of  sei- 
Eure*    False 
papers,  pro- 
Vablt  ( 


Instance  Court. 

Schooner  Fame, 

UPON  the  4  Geo.  IIL  c.  15.  §.  46,  which  eomcttf 
that  *^  in  case  any  information  shall  be  com- 
menced, and  brought  to  trial  in  ^mmca,  on  account 
of  any  seizure  of  any  ships  or  goods  as  forfeited  by 
this,  or  any  other  act  of  parliament  relating  to  Hia 
Majesty's  customs,  wherein  a  verdict,  or  sentence, 
shall  be  given  for  the  claimants  thereof;  and  it  shalt 
appear  to  the  judge  or  court,  before  whom  the  same 
shall  be  tried,  that  there  was  a  probable  cause  of 
seizure,  the  judge  or  court  before  whom  the  same 
shall  be  tried,  shall  certify  on  the  record,  or  other 
proceedings^  that  there  was  a  probable  cause  fo)r  the 
prosecutors  seizing  the  said  ship  or  goode ;  and  ia 
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such  case  the  defendant  shall  not  be  intitled  to  any       ^^ 
costs  of  snit  whatever;  nor  shall  the  persons  who  n 

seized  be  liable  to  any  action  or  suit  on  account  of        ^* 
«uch  seizure,"       See  Sullivan  against  Montague 
Douglas,  102. 

Sentence.— Dr.  Croke. 

This  is  a  question  upon  the  adroissibility  of  cer- 
tain affidavits  offered  to  the  Court  upon  a  motion  to 
obtain  a  certificate  of  probable  cause  of  seizure,  upon 
the  act  of  the  4th  of  Geo.  III.  c.  15.  §.  46.  The 
Court,  no  doubt,  will  not  debar  parties  from  making 
such  affidavits  if  they  think  proper,  as  a  foundation 
for  their  application,  and  of  course  will  permit  them 
to  be  read.  But  in  forming  its  judgment  upon  the 
propriety  of  granting  a  certificate,  the  Court  can 
take  into  its  consideration,  no  fresh  facts,  nothing 
more  than  what  appeared  upon  the  trial  of  the 
cause. 

What  is  the  certificate  ?  That  in  a  certain  cause, 
tried  before  the  Court,  there  appeared  probable 
cause  of  seizure.  How  can  the  Court  so  certify, 
when  it  did  not  then  appear  in  the  cause  itself? 
Every  word  in  the  act  refers  to  the  trial  of  the 
cause.  It  is  directed  to  be  certified  on  the  record, 
or  other  proceedings.  To  what  else  then  can  it  bear 
relation,  but  what  is  there  contained,  the  pleadings 
in  the  causn,  or  the  evidence  brought  in  support  of 
them  ?  It  is  to  be  given  only  where  a  cause  is 
brought  to  trial;  a  verdict,  or  sentence,  must  be 
given,  and  it  can  be  granted  only  by  the  judge  or 
court  before  whom  it  is  to  be  tried.  To  admit  fresh 
facts,  would  be  in  reality  to  begin  a  new  cause.  It 
is  admitted  that  the  other  party  should  have  an  op* 
portunity  to  answer  them.  To  what  length  such 
proceedings  might  go  it  is  impossible  to  say. 

I 
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The  The  costs  form  a  very  material  part  of  every 

^ 1—   cause,  sometimes  the  most  material,  and  are  conse- 

i«(D^.  quently  a  very  essential  and  integral  feature  in  the 
decree  of  the  court.  The  first  effect  of  the  certi- 
ficate is,  that  the  defendant  in  the  original  actioo 
shall  not  be  intitled  to  any  costs  of  suit  whatever. 
It  is  equivalent  therefore  to  a  decree  of  the  court 
to  that  purport.  Now  it  would  be  the  height  of 
iabsupdity  to  suppose  that  the  court  could  decree 
against  the  defendant's  receiving  costs,  which  he 
would  regularly  be  intitled  to  in  consequence  of  the 
judgment  in  his  favour,  upon  the  ground  of  a  pro- 
bable cause  of  seizure  on  the  part  of  the  plaintiff, 
"^hen  no  such  probable  cause  was  proved  in-  the 
course  of  the  suit  itself,  to  which  the  question  of 
costs  referred,  but  were  merely  brought  forward 
after  the  cause  had  been  decided. 

The  next  effect  is  to  be  a  bar  to  actions,  that  is, 
to  deprive  parties  of  a  legal  remedy  if  they  conceive 
themselves  injured.  The  facts  therefore  should 
have  been  fully  proved  in  the  course  of  the  cause, 
not  merely  rest  upon  subsequent  afiidavits.  They 
should  be  as  perfectly  established  by  evidence  as 
any  other  part  of  the  case. 

It  was  objected  that  seizing  oflicers  mig;ht  be 
deprived  of  the  benefit  of  this  act  ^om  having 
omitted  to  plead  and  prove  facts,  which  though 
they  would  shew  a  justifiable  cause  of  seizure,  they 
had  not  thought  material,  or  relevant  to  their  case, 
and  therefore  had  not  introduced  them  in  the  cause. 
It  is  difficult,  I  think,  to  conceive  any  circum- 
stances which  could  amount  to  a  probable  cause  of 
seizure,  without  being  likewise  evidence  tending  to 
prove  the  offence  for  which  the  vessel  was  libelled. 
Were  they  otherwise,  I  can  see  no  impropriety  in 
alledging,  or  proving,  what  would  affect  the  costs 
in  the  suit. 
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I  shall  consider  this  application,  therefore,  upon        ^^^^ 
the  original  evidence  merely,  without  attending  to    ■    ■    ■  ■■  ■ 
those  affidavits.     The  prosecutors  having  failed  in         i^^ 
supporting  their  allegation,  and  it  even  being  ad- 
mitted, that  there  were  no  facts  to  prove  an  impor- 
tation, the  only  offence  which  has  been  charged, 
costs  followed  of  course. 

The  art  of  parliament  intervenes  in  favour  of 
officers,  and  enacts,  that  if  the  court  shall  certify 
that  there  was  a  probable  excuse  of  seizure,  the 
defendant  shall  be  intitled  to  no  costs,  and  the  sei- 
zers  shall  not  be  liable  to  any  action.  The  grounds 
upon  which  the  court  ought  to  grant  a  certificate,  1 
apprehend  to  be  where  the  proof  is  doubtful,  though 
not  sufficient  to  establish  the  facts,  or  where  nice 
points  of  law  may  arise,  or  where  cei  tain  other  circum- 
stances appear  m  the  case  to  afford  good  reasons 
for  suspicion,  nut  of  a  vague  and  loose  nature,  but  . 
Boch  suspicion  as  is  just  and  reasonable.  It  is  not' 
necessary  that  there  should  be  proof  that  the  cir- 
cumstances were  known  at  the  moment  of  actual 
seizure.  It  is  enough  if  they  are  proved  afterwards. 
Because  it  may  be  difficult  to  ascertain  by  direct 
evidence  upon  what  ground  or  information,  the 
officer  may  have  proceeded ;  and  secondly,  it  would 
be  a  bounty  upon  fraud,  if  parties  by  concealment 
could  prevent  officers  from  the  benefit  of  the  act.  1 
think  them  intiiled  therefore  to  the  benefit  of  all  cir- 
cumstances which  may  appear,  although  it  should 
not  be  proved  that  the  officers  were  cognizant  of 
them  at  the  time  of  seizure. 

When  a  vessel  comes  within  the  dominions  of 
another  state,  it  has  a  right  to  be  satisfied  that  its 
Jaws  are  not  broken,  and  it  is  the  duty  of  officers  to 
make  enquiry  False  papers  are  a  breach  of  good 
faith.     If  such  are  discovered,  it  throws  a  just  sus- 
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picion  upon  the  vessel,  and  all  her  concerns.  No 
dependance  can  be  placed  upon  the  other  papers, 
or  the  master's  accounts.  Wherever  false  papers  are 
found  they  certainly  supply  a  justifiable  ground  for 
seizing  a  vessel  and  instituting  a  suit  against  her 
for  further  examination. 

In  this  case  26  casks  of  rum  vfere  concealed. 
Neither  the  clearance,  nor  any  other  papers  com 
tained  them.  It  is  an  article  Calculated  for  an  ille- 
gal importation.  I  am  of  opinion  therefore,  that 
there  was  a  justifiable  ground  for  seizure,  and  de* 
cree  the  certificate. 


the.  16th, 
1807. 


ContnlMmd 
OB  the  ont- 
ward  voyage, 
groondof 
condemnation. 


The  United  SxAtES,  Moor, 

rp'HIS  vessel,  and  a  very  valuable  cai^,  were 
-*■  taken  by  the  Leopard,  Captain  Hvmpkregs; 
the  Triumph,  Sir  Thomas  Hardjf,  and  the  Columr 
binef.  Captain  Bradahaw,  being  in  sight.  Three 
points  were  stated  by  counsel,  on  which  the  cap 
tors  expected  condemnation. 

1st.  That  there  was  strong  suspicion  that  the 
cargo  was  not  wholly  owned  as  claimed. 

2dly.  That  part  of  the  outward  cargo  was  contra-^ 
band. 

3dly.  That  the  vessel  had  been  trading  between 
two  ports  of  the  enemy. 


JuDaMENT.^-Dn  Croke* 

If  the  second  point,  whicb  has  been  itrgued  by 
the  captors,  is  established,  it  will  not  be  necessary 
to  enter  into  the  others.  The  vessel  sailed  in  De- 
cember, in  1806|  with  a  cargo  of  earthenware,  pft>- 
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vJsioDS,  and  bar  iron,  of  the  value  of  8,500  dollar^      uwitI* 
and  72,000  dollars  in  specie^  both  ship  and  cargo       states. 
being  the  property,  as  is  alledged  of  William  IVil-   '  Decieth, 
9pH  and   company,  of  Baliimore^  for  the  Isle  of        ^^•'^* 
France.    Buchanan  and  Bickham  were  then  era« 
ployed  to  sell  the  cargo,  and  to  procure  a  retuni^ 
ciirgo.     With  the  proceeds,  and  the  dollars  carried 
out,  the  present  cargo  was  purchased,  and  taken  in, 
partly  at  the  Isle  of  France^  and  the  rest  at  Sain{ 
t}enis  in  ^he  Isle  of  jPourbon.    It  consisted  of  co^ 
ton,  coffee,  tea,  and  p§pp?r^ 

If  B,  yessel  h^s  carried  o^t  contraband  upon  ber 
outward  voyage,  generally  speaking,  she  is  not  lia- 
ble to  the  consequence  of  it  upon  her  return.  The 
offence  is  deposited  with  the  offending  subject,  and 
the  parties  must  be  caught  in  the  fact  before  they 
can  be  convicted  of  the  crime.  As  a  common  prin* 
ciple,  it  has  however,  been  established  in  the  case 
of  the  Nancy f  Kundson*  and  recognised  in.  other 
cases,  that  ''  in  distant  voyages  to  the  East  Indies^ 
the  different  parts  are  not  lo  be  considered  as  two 
voyages  but  as  one  entire  transaction^  formed  upoA 
one  original  plan,  conducted  by  the  same  persons,^ 
and  under  one  set  of  instructions,  ab  ovo  usque  ad 
maia^  and  therefore  in  cases  of  contraband,  especially 
when  there  is  any  thing  of  fraud,  or  concealmentp 
the  return  voyage  is  to  be  deemed  connected  with, 
the  outward.'^ 

If  this  is  admitted  as  a  general  principle,,  in  this  pe-. 
culiar  species  of  trade,  itis  madean  indispensable  con- 
dition in  His  Alajesty's  order  in  council,  by  which 
it  is  allowed.  In  virtue  of  the  rights  of  war,  one 
enemy  may  seize  and  confiscate  property  engaged 
in  commerce  with  the  colonies  of  his  adversary., 

*  K^b.  i;i,  laft 
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The  Por  the  benefit  of  neutral  nations,  His  Majesty  by 

TJnitko 

States.  his  Older  in  council  of  the  24tli  of  June  1803,  di- 
Dec.  i6ta,  rected  "  the  commanders  of  his  ships,  not  to  seize 
^^^'^  neutral  vessels  which  should  be  carrying  on  trade 
directly  between  the  colonies  of  the  enemy,  and  the 
neutral  country  to  which  the  vessel  belongs,  laden 
with  the  property  of  inhabitants  of  such  neutral 
country.  Provided  that  such  neutral  vessel  shall 
not  be  supplying,  7101:  shall  have  in  the  outward  voy- 
age supplied  the  enemy  with  any  articles  contraband 
of  war r 

If  this  vessel  therefore,  carried  out  any  contra- 
band articles  upon  her  outward  voyage,  she  is  in- 
disputably subject  to  confiscation. 

It  appears  from  her  papers,  that  there  were  365 
bars  of  flat  Russia  iron.  Tliis  article  is  ad  nutted 
abstractedly  considered,  to  be  of  all  others  the  most 
ambiguous  in  its  nature,  and  of  the  most  universal 
application,  of  all  the  subjects  of  commerce.  It 
was  in  its  unmanufactured  state,  and  wa^n  capable 
therefore  of  being  applied  to  the  must  innocent,  as 
well  as  the  most  noxious  purposes.  The  nature  of 
the  iron,  its  peculiar  fitness  for  naval  purposes, 
and  the  usual  occupation  of  the  port  to  which  it 
wras  carried  out,  are  the  criteria  upon  which  its  cha- 
racter* as  contraband  depends.  To  ascertain  whether 
it  is  a  kind  of  iron  which  is  usually  supplied  to 
dock  yards, , and  is  particularly  useful  in  the  con- 
struction and  repair  of  vessels  ;  I  directed  a  refe- 
rence to  the  proper  officers  of  His  Majesty's  dock 
yard,  and  they  have  made  their  return  upon  oath. 
Affidavits  likewise,  by  leave  of  the  Court,  have  been 
brought  in  from  several  highly  respectable  officers 
of  His  Majesty's  military  and  naval  service,  who 
have  served  in  the  East  Indies^  and  *who,  from  a 
personal  knowledge  of  the  islands  of  France^  and 
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Bourbon,  have  been  enabled  to  give  a  satisfactory  Th^* 

history  and  description  of  them,  as  far  as  has  been       Statks.  ^ 

It  is  fully  proveJ,  by  these,  that  the  Isles  of  ^^'^* 
France  and  Bourbon,  are  posts  of  naval  equipment, 
and  the  only  naval  and  military  station  which  the 
Trench  hold  in  the  seas  to  the  eastward  of  the  Capk 
of  Good  Hope;  that  they  have  always  a  strong  na- 
val and  military  force  there  stationed ;  that  these 
are  the  only  places  where  they  can  repair  or 
fit  out  ships  of  war ;  that  they  are  the  rendez- 
vous of  all  their  naval  forces,  both  national,  and 
private;  that  the  naval  expeditions  made  front 
these  islands,  have  beea  highly  injurious  and  de- 
structive to  the  trade  of  Great  Britain^  both  in 
the  last  and  present  wars ;  that  the  national  and 
private  ships  of  war,  which  cruize  in  those  seas, 
would  be  unable  to  continue  their  depredations  on 
the  British  commerce  in  that  part  of  the  world,  was 
.it  not  for  the  outfits  and  supplies  which  they  there 
receive :  that  the  naval  and  military  establishment 
which  the  French  have  made  at  the  Isle  of  FrancCy 
is  considered  by  that  nation  as  the  first  and  princi- 
pal objects  for  which  those  islands  are  held,  and 
supported;  and  that  by  mean  of  such  establishments 
alone,  they  compel  Great  Britain  at  all  tinaes  to 
keep  a  powerful  naval  force  in  those  seas. 

Besides  the  general  part  of  these  affidavits,  there 
are  particular  statements  of  vessels  which  had  been 
so  fitted  out  and  repaired  within  the  knowledge  of 
the  deponents,  such  as  the  Triton,  and  the  Princess 
Royal,  indiamen,  which  had  been  captured  from 
the  British,  and  had  been  fitted  out  there  as  ships 
of  war,  and  the  Marengo,  and  other  vessels  of  Ad- 
miral Linois  squadron,  which  had  been  repaired 
there  after  an  engagement  These  affidavits,  from 
officers  of  rank,  who  have  not  only  had  the  means. 
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Jhe  jjut  ^iio  have  sworn  that  they  always  considered  H 
States.'  '  as  part  of  their  duty  to  obtain  the  best  information 
j>^.  ,6th,      in  their  power,  respecting  the  naval  and  military 

**^'        establishment  of  France^  must  be  decisive  as  to  the 
character  of  these  ports. 

It  is  extremely  important  therefore  to  the  enemy 
that  islands  of  this  description  should  be  supplied 
with  naval  stores,  it  is  only  by  neutral  vessels  that 
they  Can  be  obtained,  and  they  must  have  formed  a 
considerable  feature  in  the  neutral  commerce  with- 
that  place,  as  far  as  it  could  be  conducted  with 
safety.  In  a  letter  found  on  board  this  ship,  there 
is  a  list  of  goods  proper  for  cai^es  to  be  sent  there. 
Amongst  them  are  included  spars,  masts,  tar,  and 
pitch.  That  neutrals  had  succeeded  in  furnishing 
their  supplies  to  a  great  degree  is  proved  by  ano- 
ther letter,  which  say»,  that  **  naval  stores  are  plen- 
tiful, and  the  sale  of  them  d  ull."  From  the  same  cause 
it  appears  that  this  very  iron  had  proved  rather  a 
bad  speculation,  for  it  sold  to  a  loss.  There  can 
be  no  doubt  then  but  that  this  is  a  port  of  naval 
military  equipment,  of  great  consequence  to  the 
enemy,  and  of  the  greatest  injury  to  some  of  the 
most  valuable  interests  of  Great  Brilain^  and  it 
follows  therefore,  that  every  article  which  can  fairly 
be  classed  under  the  description  of  naval  stores, 
and  bound  thither,  must  be  considered  as  clothed 
iwrith  a  very  hostile  and  noxious  character. 

As  to  the  quality  of  the  iron,  which  composed 
so  large  a  part  of  the  outward  cargo,  here  is  an 
affidavit  from  William  Huglies,  master  Shipwright, 
John  Garry,  foreman  of  shipwrights,  and  John 
Brush  foreman  of  blacksmiths,  in  His  Majesty's 
naval  yard  at  Halifax.  They  swear  that  they  are 
thoroughly  well  acquainted  with  their  several^ 
branches  of  business,  and  know  well  every  mate* 
rial  which  is  necessary  to  construct,  build,  or  re- 
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pair  a  ship  of  war,  and  their  opinion  is,  that  a  ui^o 
ship  of  war  cannot  be  built,  repaired,  or  constructed  statbs. 
without  iron  ;  that  Russia  fiat  bar  iron,  or  flat  bar  i>wa6tM» 
iron  of  an  equal  good  quality,  is  absolutely  neces-  ^^' 
sary  for  all  purpose  of  naval  equipment,  and  is 
used  in  large  quantities  iu  constructing,  building, 
and  repairing  vesseli^  of  war.  That  it  is  used  both 
In  flat  plates,  and  in  bars,  for  niaking  bol^s  and 
chains,  &c.  and  each  in  their  public  sttualions  are 
in  the  habit  of  using  such  quantities  of  Russia  and 
other  flat  bar  iron  for  the  above  purposes.  With 
this,  is  an  affidavit  of  Mr« />au7^^  the  storekeeper, 
of  the  same  yard,  who  deposes  "  that  he  occasion* 
ally,  and  at  stated  periods,  when  it  is  wanted,  de- 
mands from  the  honorable  navy  board  flat  bar  iron 
for  the  purposes  of  naval  equipment,  and  upon 
notes  or  demands  made  by  the  master  shipwright, 
issues  the  said  article  for  naval  equipments  accord- 
ifigly."  It  is  clear  therefore,  that  this  iron,  so  well 
adapted  to  naval  purposes,  and  going  to  such  a 
port,  must  be  considered  as  decidedly  contraband. 

There  is  another  article,  concerning  which  there 
can  be  no  hesitation. 

John  Hill,  the  steward  of  the  vessel,  deposes 
upon  the  seventh  interrogatory  *^  that  they  landed 
at  the  isle  of  France  tar  in  barrels^  that  the  cargo 
consisted  of  flour,  tar,  and  iron,  that  they  used 
one  of  the  barrels  of  tar  in  the  ship  and  rigging, 
kept  another  for  the  ship's  use,  and  the  remainder 
they  left  on  shore  at  the  Isle  of  France.  He  cannot 
swear  to  the  exact  number  of  barrels,  but  he  is 
positive  there  were  as  many  as  twelve  barrels  and 
upwards  of  that  article."  It  has  been  said  that 
the  quantity  was  very  small,  and  the  rule  of  law 
has  been  quoted,  de  minimis  nan  curat  lex.  But 
every  little  quantity  contributes  something  to  the 
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The         conveniences  and  uses  of  the  eneray.     It  is  only 

Umitbd  ,.1  I 

States.  With  such  Small  supplics  that  vesscIs  can  ven- 
"l>fr.  i6Ui~  ^^^^  *^  cgag^  i*^  trade,  and  if  every  vessel  brings 
1807.  what  taken  separately,  might  be  con^ide^ed  as. 
trifling,  the  amount  upon  the  whole  will  be  con- 
siderable. If  that  argument  could  be  avlmitted^ 
well  siipplied  as  the  island  was  with  such  articles, 
perhaps  no  individual  vessel  which  had  brought 
them,  would  have  been  liable  to  seizure,  and  the 
stock  as  it  was  consumed  might  be  removed  with 
impunity. 

In  the  case  of  the  Richmofid^  Brattel*  the  im- 
portation of  forty-two  barrels  of  pitch  and  tar,  though 
of  the  paltry  value  of  ten  or  fifteen  pounds,  was 
considered  as  constituting  the  offence  of  contra- 
band. In  this  case,  as  well  as  in  that,- the  tar  vias 
perfectly  concealed,  and  does  not  appear  in  any  of 
the  papers,  or  the  examination  of  the  master.  That 
was  a  cargo  going  likewise  to  the  same  port,  the 
|sle  of  France. 

Without  any  examination  of  the  other  argn- 
ments  which  have  been  advanced  in  behalf  of  the 
captors, 

I  am  of  opinion,  that  this  vessel  and  cai^o,  all 
belonging  to  the  same  owners,  are  liable  to  con- 
fiscation. 

N.  B.  This  case  was  appealed,  anc|  was  then 
abandoned  by  the  captors,  and  the  sentence  re- 
versed by  consent. 

*  Rob.  V.  324. 


o 
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Enoch  Stanwood's  Case.  ^im^^' 

N  the  7th  ot  December^  Enoch  Stanwood^  of  ^Jommitment 
Yarmouth^  in  this  province,  was  arrested  by    of  Court. 


the  process  of  the  Court  of  Admiralty,  for  rescuing 
a  vessel  and  cargo,  out  of  the  custody  of  the  mar- 
shal,, and  the  officers  of  the  customs. — Upon  which 
he  presented  the  following  petition. 

Nova  Scotia  Court  o/} 
Vice- Admiralty.       > 

To  the  Right  Worshipful  Alexander  Croke^  Doctor 
of  Laws,  Judge  or  Commissary  of  His  Majesty's  " 
Court  of    Vice-Admiralty,    m   the    province  of 
Nova  Scotia. 

The  Petition  of  Enoch  Sianwood^  of  Yarmouth,  in 
the  county  oj  Shelbume,  Mariner. 
Most  humbly  sheweth, 

That  your  petitioner  being  now  in  prison  and  con- 
finement, for  an  high  offence  committed  against  the 
law,  and  a  contempt  of  this  honorable  court; 
and  having  most  sincerely  repent(id  of  his  miscon- 
duct, and  illegal  proceedings,  begs  your  woiship  to 
view  with  indulgence  the  contents  of  this,  his 
humble  petition,  and  to  bestow  a  mercifui  attention 
to  the  prayer  thereof. 

That  your  petitioner  was  employed,  some  time  in 
the  year  1803,  by  ^hssrs.  George  IVorsier,  Samuel 
Bally  and  James  Morrison^  of  Granville,  in  the 
county  of  Annapolis,  farmers,  as  master  of  the 
schooner,  Patty,  to  go  a  voyage  to  the  Bahama 
islands,  and  to  touch  at  Virginia,  in  the  United 
States,  on  her  return  homeward,  to  make  up  the 
cai^o  of  said  schooner.    That  while  in  Virginia, 
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Ekocw  ^     your   petitioner  became  acquainted    with    a    Mn 

c«e.         Thomas  Wilcock^  a  nierciiant  residing  there,  who 

Dec,\sdj'     ^^^  ^  schooner,  called  the  AgneSy  which  he  was 

^^^'         desirous  of  selh'ng ;  and,  upon  his  purposing  to  sell 

her  to  yoar  petitioner,  (who  being  in. partnership^ 

with  the  above  named    iiersons,  and    wanting    a 

vessel  of  that  kind,  for  the  purposes  of  their  trade 

and  business,)  he,  your  petitioner  bought  the  said 

schooner  from  him,  paying  him  at  that  time  a  part 

of  the  ronsideratioB  money*  and  securing  to  him  the 

rest  by  a  bottomry  bond. 

That  h?,  your  |>etitioner»  gave  the  command  and 
dir^ctic^n  of  the  said  schooner  Patty^  to  the  mate^ 
and  took  the  direction  of  the  said  schooner  Agnes^ 
himself,  and  sailed  in  her  from  Virgit^a^  bound,  to 
Cape  Breton,  intending  to  touch  at  Yarmouth^  but 
on  his  way  he  met  with  such  bad  weather,  and  such 
strong  and  violent  galesi  of  wind,  that  he  wai^ 
obliged  to  put  into  Yarmouihy  i^  distress,^  and  after 
the  vessel  was  repaired,  he  sailed,  thence,  boqnd 
for  Halijax,  to  get  a  main-sail,  and  to  dispose  of 
the  cargo,  if  he  should  find  a  good  market  there. 
But  on  his  arrival  at  Halt/ax^  his  schooner  was 
seized,  for  the  want  of  a  certificate  of  registry,  and 
on  taking  counsel  upon  the  subject,  and  being 
informed  that  the  vessel  would  be  forfeited  and 
couilemned,  he  was  thrown  into  a  hopeless  and 
wretched  despair,  and  felt  extreme  vexation  and 
moitification,  at  the  loss  of  his  vessel,  on  a  ground 
which  had  arisen  from  his  ignorance,  not  being 
acquainted  with  the  law,  and  the  absolute  necessity 
of  having  such  a  document,  supposing  that  the  cer- 
tificate from  the  British  consul,  which  he  had,  was 
all  that  was  requisite.  And  being  advised  by  many 
persons  to  carry  away  the  vessel  secretly,  rather 
th^n  to  lose  her  entirely,  and  being  urged  on  by  tb« 
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Solicitation  and  advice  of  a  person  of  the  nanle  of  g^^^"®^,,», 
William  Smithy  who  had  an  old  register,  which  he  case 
usLid  he  could  alter,  so  as  to  answer  the  saiil  schooner  ""^^Ttld, 
jAgnes^  and  also  by  one  Thomas  Dallofi,  master  of  a 
schooner  belonging  to  Messrs.  Poranan  and  Grassie, 
and  by  one  Captain  Kelltfhorh,  and  many  otheiSs 
who  were  strangers  to  your  petitioner,  and  whose 
Dames  he  did  not  know,  and  aided  by  the  assistance 
and  help  of  the  said  William  Smithy  Th(tmas  Daltun^ 
and  the  said  Captain  KellifJiom^  who  promised  to 
assist  with  his  negroes,  but  was  uot  requested  so  to 
do  by  your  petitioner.  Also  by  one  John  Trevoy^  a 
sea*ikring  man,  and  a  man  of  the  name  of  Trider, 
he  was  prevailed  on  to  take  the  rash  and  illegal  step 
of  Secretly  taking  and  carrying  away  the  sails  of  said 
schooner^  out  of  the  stores  where  they  were  kept, 
and  of  carrying  away  the  said  schooner  oul  of  the 
liarbonr  of  Halifax^  to  Fir^ifiia,  where  she  was 
taken  away  from  him  by  the  former  owner,  of  which 
ill^al  and  criminal  act  he  has  had  cause  since  most 
sincerely  to  repent.  That  your  .petitioner  most 
heartily  lanjents  all  that  has  parsed  respecting  this 
imfortunate  event,  and  would  most  cheerfully  make 
any  atonement  towards  replacing  the  value  of  said 
property,  in  the  hands  of  your  worship,  to  be  dis- 
posed of  as  the  law  directs,  were  it  in  his  power: 
but  begs  leave  of  your  worship  to  state,  that  so  far 
from  having  the  means  of  so  doing,  that  his  family^ 
consisting  of  a  wife  and  six  children,  have  been  in 
touch  distress  ever  since,  and  have  been  supported 
almost  wholly  by  the  parish,  and  must  continue  so 
linless  he  is  restored  once  more  to  his  liberty,  when 
he  will  pursue  an  honest  and  industrious  line  of 
life,  for  the  support  of  himself  and  family ;  and  will 
tiot  fisiil,  the  remainder  of  his  days,  to  remencber^ 
^ith  penitence  and  remorse,  the  sad  event  of  his 
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ehoch       life    ^bicb  has  produced  innamerable  difficulties 
Case.        and  sorrows  to  himself  and  his  young  and  helpl<;ss 
Dec.  %^^      children,  who  are  yet  in  very  infant  and  tender 
1807.        years* 

Your  petitioner  therefore  most  humbly  implores 
and  beseeches  your  worship,  that  mingling  mercy 
with  a  due  discharge  of  your  judicial  duty,  you  will 
take  his  wretched  and  deplorable  state,  and  the 
unhappy  condition  of  his  little  family,  into  your 
most  lenient  consideration ;  and  when  informed  and 
satisfied  of  the  truth  of  his  petition,  you  will 
please  to  extend  whatever  indulgence  and  relief 
your  power  and  duty  ^\\\  permit  you  ;  at  the  same 
time  your  petitioner  feeling  himself  open  to  the  just 
judgment  of  the  law,  submits  to  any  order  your 
worship  shall  please  to  make. 

And  will  ever  prav  for  your  Worship, 

^  ENOCH  STAN  WOOD. 
December  22* 

On  the  23d  Dece^nhery  his  petition  was  heard, 
«  when  the  king's  advocate,  and  the  officers  of  the 
customs  attended,  and  expressed  their  wish  that 
the  prosecution  might  be  discontinued,  as  far  as  was 
consistent  with  His  Majesty's  rights,  on  account  of 
his  poverty,  numerous  family,  and  humble  submis- 
sion, when  the  judge  of  the  court  addressed  him  to 
the  following  effect:  • 

'^  Enoch  Stanwood^  you  are  brought  up  by  the 
marshal,  having  been  committed  to  jail,  under  an 
attachment  for  a  contempt,  in  having  rescued  a 
vessel  and  cargo  which  had  been  seized  by  the 
king's  officers,  and  were  in  the  custody  of  this 
court. 

"  The  original  offence  for  which  the  seizure  was 
made,  wa^  an  alledged  breach  of  the  navigation 
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laws  of  Great  Britain.     I  am  sorfy  to  find  that    g^f^''^"^,, 
there  should  be  any  persons,  who,  from  ignorance         ^«^g- 
or  disaffection,   are   disposed  to  treat  those  laws      ij^e,  23d, 
with  disrespect;  and  offences  committed    against 
them  with  levity,     A  little  reflection  would  shew 
that  they  ought  to  be  considered  in  a  much  more 
important  point  of  view.     The  high  superiority  of 
the  naval  force  of  Great  Britain^  to  which,  in  these 
times  of  extraordinary  danger,  we  look  for  safety,  is 
founded    upon    those  regulations.     In    the   com- 
mon crimes,   which  are  the  subject  of  enquiry  in 
courts  of  justice,  beyond   the  disturbance  of  the 
peace,  a  few  individuals  oiily  are  the  sufferers ;  but 
offences  against  the  navigation  laws,  and  protection 
and  encouragement  afforded   to  offenders,  tend  to 
weaken  and  destroy  a  system  to  which  millions,  all 
the  subjects  of  the  British  dominions,  are  indebted, 
for  the  security  of  their  lives,  their  property,  and 
their  liberty. 

"  In  your  case,  as  it  stood  .upon  the  first  seizure,  1 
believe  there  were  favorable  circumstances  under 
which  you  would  have  obtained  an  acquittal  of  the 
vessel  and  cargo.  But,  instead  of  u^aiting  for  the 
decision  of  the  court,  you  took  the  law  into  your 
own  hands,  broke  open  the  store  where  the  sails  were 
deposited,  and  carried  off  the  vessel  and  cargo  by 
force — this  is  a  crime  of  the  most  heinous  nature — 
it  is  a  contempt  of  the  greatest  magnitude  against 
the  Court  of  Admiralty,  and  of  your  sovereign, 
from  whom  this  and  all  other  courts  of  justice  derive 
their  authority.  It  leads  to  the  destruction  of  all 
law  and  order  in  society,  and  to  the  revival  of  that 
fttate  of  violence  and  anarchy,  which  it  was  the 
object  of  all  civil  institutions  to  remedy. 

**  There  is  a  circumstance  stated  id  your  petition, 
which  whatever  efiect  it  may  have  upon  the  humanity 
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of  the  coart^or  of  the  prosecutors,  I  cannot  but  icoo- 
fiider  as  an  aggravation,  rather  than  an  extenuation, 
of  your  oflence— you  plead  that  you  have  a  wife  and 
six  children  brought  into  a  state  of  distress  by  youir 
misconduct  Persons  in  that  situation  ought  to  be 
doubly  cautious  how  far  they  commit  crimes  for 
nvhich  the  iunocent,  who  are  under  their  peculiar 
icare  and  protection^  may  eventually  become 
suflferers. 

**  Taking  however,  into  consideration  the  dis-^ 
tressed  state  of  your  family,  and  your  being  utterly 
incapable  of  making  any  pecuniary  compensation  to 
those  who  are  injured  by  your  conduct ;  the  impri- 
son inent  you  have^  already  undergone— the  great 
sorrow  and  repentance  you  express  for  your  offence, 
and  your  solemn  promise  in  future  to  demean  your- 
self as  agOud  and  peaceable  subject;  and  since  hid 
Majesty's  officers  have  declared  that  they  have  no 
wish  or  intention  to  carry  on  the  prosecution  farther 
against  you,  I  am  disposed  upon  this  your  petition 
to  extend  the  mercy  of  the  court  towards  you,  and 
to  decree  a  supersedeas  of  the  attachment,  upoQ 
which  you  will  be  discharged  from  custody.  " 


JSm.  t6tb, 
1808. 

The  riffats  and 
powers  of  Cap- 
tors and  Priie 
Agents,  over 
captnter  and 
proceeds,  be- 
fore final  sen* 
tence«  eosti* 
4eKd. 


The  Herkimer,  Church. 

THIS  vessel  was  condemned  (see  Ante.  p.  17.)  1 
August,  .1806,  and  appealed.  A  decree  of 
prelivery  and  appraisement  was  sued  out.  A  diffi- 
culty having  arisen,  as  to  taking  the  property  upon 
bail,  the  parties  prayed  a  sale.  The  purchaser  re- 
tained the  proceeds  in  his  hands,  and  a  monition 
issued  against  him  to  pay  them  in.  An  appearance 
to  the  monition  under  protest  was  given  in,  and  tbf 
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cause  came  od  upon  this  return.    Tlie  particular 
circumstances  are  fully  stated  in  the  judgment. 

Judgment. — Dr.  Crohe. 
The  case  which  now  remains  for  the  decision  of 
this  court,  arises  upon  a  monition  issued  agaiust 
Andrew  Belcher^  Esq.  "  to  bring  into  the  Registry 
the  sum  of  ^41 ,67 1  I9s.  Ad.,  being  (he  proceeds  of  the 
ship  Herkimer  and  cargo ;  and  also  interest  thereon 
at  the  rate  of  five  pounds  per  centum  per  annum,  to 
commence  from  six  months  from  the  day  of  sale;  or 
to  shew  cause  why  he  should  not  pay  the  same." 
This  vessel  and  cargo  were  condemned  on  the  Isi  of 
August,  1806,  and  an  appeal  was  entered  on  the  6th 
of  the  same  month.  A  decree  of  unlivery  and  ap- 
praisement was  sued  out,  and  on  the  return  the  va- 
luation of  the  ship  appeared  to  be  £:U>00,  of  the  cargo 
£37^S9Q  Us.  3d.,  making  in  the  whole  j?40,B965^  3d. 
currency.  A  motii»n  was  made  by  the  captors  to 
take  the  property  upon  bail;  but,  difficulties  having 
occurred  in  procuring  securities,  the  parties  jointly 
prayed  the  court  to  direct  a  sale  of  the  property,  and 
the  proceeds  to  be  paid  into  the  registry.  I'he  com- 
missions for  the  sale  of  ship  and  cargo,  issued  on 
the  18th  and  27th  of  September,  returnable  in  the 
usual  form  in  one  month.  The  sale  by  public  auc^ 
tion  was  made  on  the  29th  of  September,  1806,  by 
Messrs.  Hill  Sf  Co.  The  conditions  were,  that  the 
purchase  money  should  be  paid  in  six  months,  when, 
Mr.  Belcher  became  the  purchaser  of  the  ship,  and 
tl^e  greater  part  of  the  cargo^  for  the  sum  of 
j£41,67I^.  19  \d.  The  marshal  returned  the  com« 
mission  of  sale,  without  the  proceeds,  which  be  al- 
ledged  were  in  the  hands  of  the  purchaser,  to  whom 
he  had  applied  for  payment,  but  without  effect. 
Upon  the  93d  September y  1807,  a  general  order  of  the 


The 
Hbrximbr. 

Joft.  ^X\k, 
1808. 
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The         court  was  made  for  all  purchasers  of  prize  goods  to 

■  '    pay  in  the  proceeds.     No  notice  of  this  order  was 

^'taS!*'      taken ;  a  second  general  order  was  then  made  upoD 

the  29th  of  December^  and  a  monition  was  isdaed 

against  Mr.  Belcher. 

To  this  monition  an  appearance  has  now  been 
given,  under  a  protest  against  the  jurisdiction  of  the 
court,  which  it  will  be  necessary  first  to  consider; 
because  if  the  court  has  gone  beyond  tlie  line  of  its 
authority,  the  party  is  entitled  to  his  dismissal 

The  substantial  part  of  the  protest  alledges,  "  that 
the  sjtid'ship  Herkimer  and  her  cargo,  were  sold  at 
piublic  auction  by  Charles  Hill  and  Company,  of 
Halifax^  auctioneers,  in  pursuance  of  an  advertise 
ment  inserted  in  the  public  newspapers  of  Jffaiifas 
inviting  purchasers  to  the  said  auction ;  that  the  pro- 
pouent  was  one  among  the  bidders  at  the  said  auction, 
and  being  the  highest  bidder  for  the  said  ship  and 
cftrgo,  did  purchase  the  same  of  the  said  Charles 
JETtY/and  Company,  for  the  sum  of  ^41,671  19^.  4^*> 
and  received  from  him  a  bill  of  parcels  of  the  said 
purchase  in  the  name  of  the  said  Charles  Hill  and 
Company^  as  auctioneers^  and  not  as  persons  acting 
under  the  authority  of  this  worship  fill  courts  as  appears 
by  the  said  bill  of  parcels  hereunto  annexed^  and  the 
proponent  humbly  subihits  that  the  said  Charles  HiU 
and  Company  alone  can  be  entitled  to  enforce  the 
payment  of  the  said  £41,671  19s.  4rf.,  so  bid  by  him 
for  the  ship  Herkimer  and  cargo  as  aforesaid.  This 
proponent  therefore  humbly  prays  the  judgment  of 
this  worshipful  court,  whether  he  the  proponent  is 
bound  to  submit  to  the  jurisdiction  of  this  court  iu 
the  matter  of  the  said  monitfon." 

**  Sworn  to  and  signed  by  Andrew  Belcher." 
^  In  arguing  upon  this  protest,  it  was  adsumed  by 

counsel  that  the  contract  of  Sale  was  niade  merely 
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with  the  auctioneer,  aad  the  sale  itself  not  under  the     btkhSm 

authority  of  the  Court  of  Admiralty— I  do  not  think   -. — 1 

it  at  all  material  to  the  case,  but  the  facts  will  not  "^^so^^ 
bear  them  out  in  this  assumption.  The  ad  vertisemient 
in  the  public  papers  expressly  stated  the  sale  to  be 
made  by  the  authority  of  the  Courl  of  Admiralty; 
the  6i1t  of  parcels,  annexed  to  the  protest,  is  headed 
**  Andrew  Selcher^  Esq.  bought  of  C/iarles  Hill  and 
Company  at  Admiralty  Sales ;"  and  it  is  to  be  ob- 
served that  Mr.  Belcher  has  not  sworn  positively 
that  he  purchased  the  goods  of  Messrs.  Hill  and 
Company,  merely  aM  auctioneers,  and  not  as  persons 
acting  under  the  authority  of  the  Court  ofAdml- 
i^Ity,  but  that  Messrs.  Hill  and  Company  had  so 
stated  themselves  in  the  bills  of  parcels. 

But  admitting  the  fact  in  its  fullest  extent,  still 
there  is  nothing  upon  the  face  of  the  monition  itself^ 
or  in  this  protest  which  can  oust  the  court  of  its  ju- 
risdiction. The  respondent  is  monished  to  pay  a 
certain  sum'  of  money  which  is  alledged  to  be  the 
proceeds  of  the  ship  Herkimer  and  cargo*  Upoa 
that  allegation  the  jurisdiction  of  the  court  is  founded. 
Mr.  B.  admits  that  he  is  in  possession  of  those  pro* 
ceeds.  Whether  he  purchased  them  at  public  auc- 
tion, whether  he  may  be  answe;*able  for  the  amount 
to  Messrs.  Hillk  Co,  is  perfectly  irrelevant:  for  tb« 
stubborn  fact  still  remains  unshaken,  that  the  res* 
pondent  is  in  possession  of  the  proceeds  of  this  Ship  . 
and  cargo.  Whatever  matter  therefore  may  h^ 
pleaded  in  answer  to  the  monition^  the  admitted 
fact  is  sufficient  to  found  the  jurisd  iction  of  the  Court ; 
which  has  the  exclusive  cognizance  of  Prize,  and 
the  proceeds  of  Prize^  with  all  incidental  questiona 
which  may  arise. 

The  Court  will  naturally  feel  some  degree  of  de«      « 
licac^  ia  discussing  the  subject  of  its  own  authority :  it 

k2 
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The         aflfords  it  therefore  a  considerable  degree  of  satisfec- 


tion,  that  it  is  able  not  to  rest  the  poiot  upou  its 
"^Tsos!^      own  assertions  but  rather  to  refer  to  the  decisions 
pf  other  Courts  of  Justice,  those  of  Westminster 
Hall,  and  in  cases  oif  prohibition. 

The  Solicitor  General  quoted  a  dictum  of  Lord 
Kenjfofi,  in  the  case  oi  Smart  against  Wolff,  in  sup- 
port of  this  protest,  "  that  if  the  legal  property  in 
prize  goods  was  altered,  as  by  sale  tit  market  averts 
the  Court  of  Admiralty  might  no  longer  have  juris- 
diction over  them."  In  the  first  place,  this  mere 
obiter  dictum  of  that  eminent  Judge,  expressed  too 
with  some  hesitation,  was  not  admitted  by  another 
Judge  upon  the  bench,  of  no  less  resperlability^ 
Mr.  Justice  Duller,  who  doubted,  supposing  the 
plaintiffs  had  obtained  these  goods  under  a  legal 
title,  under  which  "  they  might  have  retained  the 
possession,  whether  that  circumstance  would  be  a 
ground  for  prohibition/'  Su imposing,  he  says,  that 
they  had  obtained  the  possession  of  them  in  market 
overt,  or  under  any  legal  title,  still  I  think  a  prohi- 
bition ought  not  to  be  granted  on  that  account, 
"  because,"  he  adds  afterwards,  "that  he  does  not 
see  why  they  could  not  defend  themselves  upon 
tliat  plea  in  the  Admiralty,  as  well  as  in  other 
Courts.'' 

But,  secondly,  to  make  this  dictum  applicable  to 
the  present  case,  it  should  have  been  a  monition  to 
call  in  the  ship  and  cargo  themselves.  Had  a  ipo- 
nition  to  that  effect  been  directed  to  a  person  w;bo 
had  bond  Jide  purchased  them  at  public  auction, 
whether  under  the  marshaFs  authority,  or  in,  the 
common  course  of  trade,  the  party  mi^ht  have 
availed  himself  of  Lord  Kenyon's  opinion,  as  far  as 
it  was  valid ;  but  this  is  a  monition  not  tp  call  in 
property  sold  in  market  overt,  but  the  price,  the 
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proceeds  of  that  property  so  sold,  and  whicb  are     hbrwmbr. 

admitted  to  be  in  the  parties  hands.  — r-— 

Upon  that  pointy  this  case  of  Smart  and  Wolff  is       *^8o«. 
decisive.     It  was  there  adjudged,  that  the  Court  of 
Admiralty  has  the  power,  which  it  has  repeatedly 
exercised,  of  issuing  monitions  to  require  pei'sons  to 
bring  in  so  much  of  the  proceeds  of  prize  as  remains  . 
in  their  hands,  as  having  the  possession  of  the  pro- 
teeds  by  whatever  means  they  may  have  been  ob^. 
tained.     "  The  proceedings  in  that  case  were  said  . 
by  Judge  Buller  to  have  been  founded  on  the  pluin- 
tiflfs  having  the  possession  of  the  proceeds^  in  which  . 
character  they  are  amenable  to  the  Court  of  Ad^^ 
miralty.*' 

In  the  case  of  the  Danish  ship  Noysamhed^  7  VeiS. 
janr.  593,  a  prohibition  was  moved  for  upon  grounds 
sotnething  similar,  though  still  stronger,  thati  what 
is  stated  in  this  protest,  and  has  been  argued  so 
warmly  by  the  advocates,  namely,  that  the  contract 
was  with  the  auctioneer,  mere  matter  of  account  with 
him,  and  perhaps  settled.  A  cargo  was  condemned 
by  the  Vice-Admiralty  Court  at  Tartola^  was  sent 
to  Charley  at  Liverpool^  and  was  sold  by  him  for  tha 
benefit  of  the  captors.  The  Court  of  Appeah  re- 
versed the  sentence,  and  decreed  restitution.  A 
monition  issued  against  Charley  for  the  proceeds. 
He  moved  for  a  prohibition  on  the  ground  that  the 
property  was  consigned  to  him,  not  as  a  prize  dgent^ 
but  €is  a  general  merchanf^  and  that  he  hatt  since  ac^ 
counted/or  the  proceeds  to  the  consi^ors^  <t>ut  the 
Lorid  Chancellor  thought  that  a  question  proper 
for  th«  Court  of  Admiralty  to  decide,  as  incideiital 
to  the  principal  question  of  prize ;  and  that  there- 
fore he  was  not  authorised  to  gptnt  a  prohibition. 

In  a  subsequent  case,  Willis  against  the  Commis-* 
iion^srs  of  Appeals  in  Prize  Causes,  East.  6.  22.  it 
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Hia^Bjt.     ^^  ^^^  ^^^^  ^^^°  ^y  '^''^  Ellenbarougli,  "  Uis 
■  clear  that  the  Court  of  Admiralty  has  jurisdiction 

Tio6.  '  in  rem,  and  cuay  take  into  its  possession  the  tlvDg 
itsctif,  or  tfie  proceeds  wherever  they  may  be  JwnJ^ 
either  %n  the  hands  of  the  principal  captor,  or  agents 
fir  qf  any  other,  who  has  uo  lawful  ^itle  to  ^old 
thcini."  And  Justice  Laurence  adds,  ''  it  is  snp^ 
posed  thfit  the  Prize  Court  .has  jurisdiction  over 
the  a^ent  on^^ly  upder  the  prize  acts ;  but  this  is  not 
ao ;  for  if  those  acts  had  never  been  passed,  that 
Court  would  have  had  jurisdiction  over  the  ref,  an4 
,the  proceeds  of  it,  itUo  whatever  hands  tliey  get" 

These  cases  clearly  shew,  that  the  jurisdiction  of 
the  Court  of  Admiralty  over  prize,  and  the  proceeds 
of  prize,  wherever  they  may  be  found,  and  under 
whatever  title  they  may  have  been  obtained,  is  al* 
Vmost  Y^ithout  limit  or  controul,  and  that  the  grounds 
stated  in  the  prpte^t,  and  iu  the  argumen^ts  addace^ 
by  t^e  gent/eo^en  at  the  bar,  are  not  founded  in  law ; 
and  I  therefore  over-rule  the  protest. 

The  monition  tlien  having  been  issued  within  the 
proper  jurisdiction  of  the  Court,  the  respondent  is 
boi^nd  to  comply  with  the  requisition  contained  in 
it,  either  by  paying  the  money,  or  shewing  cause 
why  it  sbq^ld  pot  he  pajd.  This  he  has  done  in  his 
answer  and  jreturn,  upon  oath. 

'^  Jn  t(iis  he  states  "  that  a  proposal  was  made  by 
the  plaimaqts  after  condemnation  to  purchase  the 
ship  2uid  caigo  from  t)ie  captors ;  after  much  nego- 
ciation,  the  captors  consented  to  sell  t)ie  same  to 
t^e  claimants  forjg24,0()0,JEra/s/aar  currency.  That 
Captain  Henry  Whitby,  who  captured  the  ship,  tol4 
ihe  respondent  that  be  would  prefer  taking  J624/M)Q 
than  to  the  receiving  t^e  proceeds  three  or  four 
years  afterwards.  That  in  consequence,  Captaia 
W^hlj  Ms  o^cieirsy  ap4  <rrewt  pnsoRcited  by  the 
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Tespoodenty  and  without  consulting  him,  executed    yy,^^^^ 
to  him  a  special  letter  qfagenejf,  authorising  him  on  ~ 

their  behalf  to  sell  the  said  prize,  subject  to  all  in-  "^tac^^" 
cumbrances,  for  ^£24,000,  ratifying  whatever  bar- 
gain or  agreement  the  said  respondent  should 
make,  provided  he  obtained  the  said  sum  of  JS24,000 
to  be  divided  to  the  captors,  without  deduction. 
That  in  consequence  he  agreed  with  Edward  Gris^ 
woldf  one  of  the  parties  in  the  claim,  who  was  fully 
empowered  by  all  the  other  claimants,  to  sell  the 
same  for  the  aforesaid  sum,  U^ther  with  every  ex- 
pence  which  had  or  might  occur,  upon  condition 
that  he  should  engage  on  behalf  of  said  claimants 
to  discoutinue  and  withdraw  the  appeal ;  and  the 
respopdent  and  Edward  Griswold,  did,  for  and  on 
behalf  of  their  respective  constituents,  conclude  the 
aforesaid  bargain  of  sale. 

''  That  when  the  parties  were  about  to  carry  the 
said  agreement  into  effect,  John  Pool  Beres/ord^ 
£sq.  on  whom  as  senior  officer  the  command  of 
His  Majesty's  ships  devolved,  claimed  as  flag  of- 
£cer  one  eighth  part  of  the  said  prize,  and,  upon 
his  asserted  interest,  objected  to  the  agreement, 
and  applied  to  this  Court  to  prevent  the  same  from 
being  carried  into  effect,  whereby  the  said  agree-  j 

ment  was  prevented  from  being  completed,  and 
the  captors  became  involved  in  a  legal  controversy, 
^ut  the  captors  being  of  opinion  that  Captain  Be- 
rfi$ford^s  claim  would  never  be  admitted  in  a  Court 
of  Law,  and  the  agreement  beneficial  to  them,  ex- 
pnsqsed  their  desire  to  carry  the  same  into  effect, 
.^d  to  put  an  end  to  the  controversy  notwithstand- 
9Pg ;  and  for  that  purpose  moved  the  Court  for  ah 
<^rder  for  the  sale  of  the  ship  and  cargo,  and  it  waa 
JSgr99d  by  the  ri^spondent  and  Oriswold,  that  th^ 
respondent  should  purchase  ship  and  cargo  at  pub- 
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HBttMMAR     ^'^  auction  for  the  purpose  as  aforesaid,  and  that 

— ^— :-    he  should  hold   the  property  so  purchased  to  the 

^im!^'  amount  of  jg24,(>00,  and  the  captors  expences,  and 
that  the  remainder  should  he  held  by  the  claimaots. 
"  That  the  ship  and  cargo  were  accordingly  put 
up  to  auction,  and  purchased  by  the  respondeat 
for  ^41,671  I9s.  4d.,  and  he  believes  if  he  had  not 
bid  they  would  not  have  produced  much  above 

je36,odb. 

**  That  he  would  nOt  have  been  concerned  if  he 
had  apprehended  that  it  would  have  been  required 
of  him  to  pay  into  Court  the  proceeds,  the  particu- 
lar object  being  to  carry  into  effect  the  agreement. 

"  That  after  the  sale  the  respondent  retained  of 
the  cargo  to  the  amount  of  JS24,000,  and  the  re* 
mainder  was  delivered  to  Edward  Gristvold  upon 
'  the  express  condition  that  the  same  should  be  re- 
funded in  the  event  that  the  sale  made  by  him 
could  not  be  carried  into  effect,  and  that  it  should 
finally  be  determined  that  the  appeal  should  be 
prosecuted. 

"That  the  respondent  considers  himself  respon- 
sible to  the  captors  for  jg24,000.  and  bound  to  pay 
whenever  all  the  difficulties  which  preventetl  the 
final  execution  of  the  agreement  should  be  re- 
moved. 

"  That  a  part  retained,  the  bark  and  coppei', 
amounting  to  iJ  17,747  19^.,  was  sent  to  London  and 
insured.  The  16th  December,  1806,  he  shipped  the  , 
bark  in  the  YaricOy  which  was  captured.  On  the 
13th  February  J  1807,  he  shipped  the  copper  in  the 
Trusty^  which  was  lost,  she  sailed  21st  February, 
That  he  is  advised  that  it  will  be  impracticable  to 
recover  from  the  underwritei-s  until  he  receives  a 
certificate  of  the  custom-house  at  Ualtfax^  dated 


COURT  OF  VICJe-ADMlRALTY.  m 

OBe  year  and  a  day  from  the  sailiDg  of  the  vessd,         t^  . 
that  she  had  not  been  heard  of:  ■ 

"  That  the  parties  proceeded  to  carry  the  agree-    .  ""^'solf*' 
ment  into  effect.    The  opinion  of  Sir  /.  NichoU  was 
taken,  who  declared  the  aforesaid  agreement  could 
be  validly  carried  into  effect,  after  giving  due  notice 
to  the  parlies  who  had  not  assented. 

''  That  a  meeting  was  held,  and  that  it  was 
agreed  that  Captain  Whitby  should  give  indemnity 
against  Captain  Beresfard's  claim,  and  others.  That 
he  believes  that  all  difficulty  has  been  removed^ 
that  Griswold  directed  James  Stewart^  Esq.  to  with- 
draw the  appeal  whenever  the  agreement  could  be 
carried  into  effect,  and  which  he  is  ready  and  wil- 
ling to  do,  and  the  captors  and  claimants  are  satis- 
fied and  content  the  property  should  rest  and  re- 
main as  it  is,  and  Captain  Beresford's  agents  are 
likewise  satisfied. 

'/  That  the  respondent  owns  property,  free  from 
debts,  to  a  larger  amount  than  ^24,000,  and  has 
property  sufficient  to  pay  Jg41  671,  but  it  would  be 
highly  detrimental,  if  not  ruinous  to  him,  to  be  com* 
pelted  to  pay  either  of  the  said  sums  into  Court,  when 
he  has  received  but  a  small  part,  that  he  has  not 
derived  the  smallest  advantage  from  this  transac- 
tion; and  that  it  would  be  grievously  oppressive 
upon  him  to  enforce  obedience  to  a  monition  which 
no  person  interested  in  the  said  prize,  or  any  part 
thereof,  wishes  should  be  enforced  against  him/' 
'  Upon  this  answer,  as  was  properly  stated  by  the 
counsel,  two  questions  arise,  1st.  Whether  there 
was  any  thing  ill^l  in  the  agreement  of  sale  be* 
tween  the  captors  and  claimants  ?  And  2dly.  Whe* 
ther  the  Court  had  any  right  to  interfere  ? 

In  considering  the  first  question^  it  is  necessary 
to  ascertain  precisely  in  what  situation  the  respon* 


The         4^nt  flitfwdp  bofare  ^lie  Coort,  siace  that  8it|iali«iP 
,  "**""*'     has  been  representor  by  hfB  QQUii^el  ip  |t  vanety  of 


If  be  is  to  be  tsd^eo  as  a  mere  purclmer^  as  wfU9 
sQinetimect  stated  in  the  ailments,  the  whole  of 
.the  answer  is  pejrfcK^Uy  irrelevant  For  ffum  the 
moment  the  purchase  at  auction  was  complete,  the 
ship  and  cai^o  w.ere  .the  absolute  property  of  the 
jiurcbaaer,  to  dispose  of  in  wbait  mauner  he  pMased« 
DQr  is  the  Court  in  the  least  concerned  iu  aiiy  sub- 
.^equept  trauaactious :  but  .then  the  respondent,  the 
is.ap>e  as.any  other  indifferent  person,  is  iiable  to  pay 
,(he  price,  according  to  the  conditions  of  sale,  and 
no  legfd  defence  can  be  set  up  against  the  payment. 

But  jjt  appears  iroixi  this  answer,  and  the  a/gn* 
inents  of  hia  counsel,  that  the  respondent  does  not 
plfice  bis  case  upon  that  footing.  He  states  hiffisdf 
to  have  been  an  agent,  authorised  by  Captain  WhU-^ 
by^  and  the  crew  of  the  L^onideir^  to  sell  to  the 
cl»im9JPts  in  tbis  case,  the  fterkiphcr  and  her  .Cftrgo, 
for  .the  sum  of  ^£24,000  and  the  charges ;  th$tt  the 
i^ale  made  by  Mr.  Hill  was  only  an  amicably  /^alSi 
merely  between  the  parties  to  ascertain  the  value ; 
that  t)he  partiei^  peyer  iutendj^d  it  to  be  a  real  sale, 
hut  a  mere  form  .to  enable  them  to  carry  ^hje  i^ree- 
jnent  into  execution,  thf^t  the  respondeat  j(b9refof;e, 
.the  nominal  purjcb^ser,  was  not  liable  to  t^e  called 
.vpon  to  pay  into  ^ourt  tbja  proceeds  of  tb^l  ^alft 
but  WAS  9Q9werable  oply  to  the  captors,  ^d  ^x  ikp 
aumf»  which  they  h^d  depoqited  with  him  in  conse- 
quence of  these  agreements,  namely,  tb$  «£3^t<H)Q 
and  jtbe  surplus  for  expienc^,  f^r  GriflPfff^'e 
£9,704  w«re  deducted,  and  which  <£24><WP,  tog^ 
ther  with  the  aurplu3,  w^re  iu  reality  th^  suin,  <y 
price,  which  GtimQli  had  paid  thp  captora  fojr.the 
MefMim^  and  caigPb  nnder.th^  bargttif  m4  Mfr* 
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A  great  deal  of  argument  has  been  «i8ed  to  prove    ^J^ 
the  legality  of  comproniises.    It  does  not  seem  to   ■■  ■  ■   «■  1 
me  to  have  any  thing  to  do  with  the  present  qnes-      ^lioi^ 
;tion«     Compromises  no  doubt  have  been^  and  may 
still  be  made.  Parties  may  recede  from  their  rights, 
may  desert  their  appeals,  and  may  dispose  of  their 
interests,  whether  present,  or  only  remote,  or  con* 
tingent,  upon  any  terms  or  copditions  they  chuse ; 
but  the  real  question  before  the  Court  upon  this 
defence  is,  whether  the  captors  have  such  a  vested 
interest  in  the  pri2e  itself,  or  the  proceeds  of  the 
prize,  in  the  present  stage  of  the  cause,  that  they 
can  .take  possession  of  them,  and  alienate  them, 
witiiont  any  authority  from,  and  in  defiance  of,  the 
Court  of  Admiralty. 

I  must  own  I  have  my  own  private  opinion  upon 
compromises :  that  they  are  making  a  job  of  war, 
not  very  honorable  to  the  nation,  and  bad  policy  in 
the  end  for  the  navy  themselves,  aqd  many  high  and 
eminent  persons  have  entertained  the  same  idea. 
Bnt  that  is  only  my  own  private  opinion,  and  I  am 
certainly  not  disposed  to  throw  any  impediment  in 
,the  way  of  a  compromise,  when  conducted  in  a  le- 
gal, justifiable,  manner,  and  the  parties  think  it  for 
tb€fir  interest ;  as.  I  trust  I  have  ever  endeavoured 
to  promote  the  real  good  and  advantage  of  the  ser- 
vice, as  iar  as  was  consistent  with  an  impartial  per* 
•foniiance  of  my  duty.  But  I  cannot  but  resist  an 
attempt  in  parties  to  take  the  whole  law  into  tlieir 
own  hands,  and  tq  wrest  prize  property  out  of  the 
•legal  custody  of  the  Court. 

If  this  power  of  attorney,  and  the  agreement 
ibonded  upon  it,  were  merely  executory^  and  to  ope« 
rate  only  after  final  sentence,  as  was  contended  bjr 
"tte  King^s  Adifocate,  I  do  not  see  how  they  could 
-at  all  apply  to  the  present  state  of  the  case;  they 


140  CASES  DETERMINED  IN  THE 

The  cannot  be  any  authority  to  the  respondent  to  keep 
■■  possession  of,  or  to  dispose  of  capture  or  proreeds, 
^^*^*»  until  the  time  arrives  when  they  are  to  become  ope- 
rative* They  cannot,  as  povrers  from  the  captors* 
or  as  agreements  with  the  claimants,  justify  an  in- 
termediate possession,  or  disposal  of  tlie  capture  or 
proceeds ;  unless  he  has  a  right  to  such  possession, 
or  to  make  such  disposal^  from  some  other  quarten 
But  I  think  it  is  pretty  evident,  that  this  power, 
and  agreement,  are  in  verbis  de  preBseniij  wad  h^ye 
been  actually  executed,  as  was  admitted  by  the 
King's  Solicitor.  Such  was  clearly  the  intention 
and  understanding  of  the  parties.  The  respondent 
was  in  possession  of  the  ship  and  cargo.  He  saj^ 
in  his  answer,  that  **  he  and  Edward  Griswold  did 
conclude  Uke  bargain  and  sale.'^  It  was  actually  car- 
ried into  effect :  for  the  respondent^  retaining  in  his 
own  hands  a  part  of  the  cargo  to  the  amount  of 
jC24,000,  and  upwards,  as  an  equivalent  for  the 
purchase-money  which  Griswold  was  engaged  to 
pay^  delivered  the  vessel,  and  the  remainder  of  the 
cargo  to  Mr.  Griswold.  There  was  indeed  an  agree- 
ment, that  in  case  the  former  agreement  oould  not 
be  carried  into  effect,  that  Edward  Griswold.  should 
refund  the  sum  of  jg9,704  10^.;  but  the  sale,  subject 
to  that  sort  of  contingent  defeasance,  was  neverthe* 
less  actually  made  and  *  completed  as  a  present 
transaction,  by  delivery  of  the  goods,  and  the  pay* 
inent  of  the  price. 

.  The  question  then^  whether  this  is  a  l^al  agree- 
ment, or,  in  other  words,  whether  the  parties  had  a 
right  to  sell  the  ship  and  cargo  to  the  claimants  in 
Jhe  present  stage  of  the  cause,  depends  upon  these 

points: 

,  1st.  Whether  captors  have  a  disposable  property 
in  things  captured,  or  the  proceeds  of  them.  More 
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final  adjadicatioQ  ?  And  what  is  the  final  adjudi 

cation  ?  i^__— 

2dly.  If  they  have  do  disposable  property,  it  will       Taoit 
be  necessary  to  consider  who  is  entitled  to  the  ca»- 
todj/  or  possession^  of  captures  and  proceeds  nntil 
that  period?  And  bow  that  right  of  custody  or  pos- 
session is  to  be  exercised  ? 

Upon  the  first  point  it  must  be  observed,  that 
even  after  final  sentence,  and  condemnation,  it  is 
far  from  being  clear  and  certain  that  the  captors 
would  become  entitled  to  the  whole,  or  even  any 
part  of  the  capture. 

1.  It  is  possible  that  the  crown  might  claim  the 
whole  of  this  prize.  By  one  clause  of  the  prize  act, 
it  is  enacted  that  upon  proof  of  the  breach  of  any 
of  His  Majesty's  instructions  relating  to  prizes,  or 
of  any  offence  against  the  law  of  nations  committed 
by  thq  captors  in  relation  to  any  prize,  or  the  per- 
sons taken  on  board  the  »ame,  the  prize  shall  be 
condemned  to  His  Majesty's  use  and  disposal. 
Sec.  32.   Prize  Act. 

By  another  clause,  Sec.  20,  it  is  enacted,  that  in 
case  any  ship  or  goods  shall  be  taken  and  restored 
by  the  commander  of  any  vessel  of  war  belonging  to 
His  Majesty,  clandestinely,  or  by  collusion,  or  con- 
nivance, or  by  consent,  (unless  the  same  shall  after- 
Tvards  be  allowed  and  approved  by  the  Court  of 
Admiralty)  such  commander  shall  forfeit  the  sum 
of  jglOOO,  and  the  goods  and  ship  so  taken  and  re- 
stored, shall  be  adjudged  as  good  prize  to  His 
Majesty. 

It  is  not  for  me  to  decide,  in  the  present  stage  of 
the  cause,  whether  such  a  .  forfeiture  has  been  in- 
curred, fiut  is  it  clear  that  it  has  not  ?  It  is  capa- 
ble at  leaat  of  some  doubt  and  argument :  this  ship 
and  goods  have  been  certainly  taken  and  restored 
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^^>y^^         by  the  commander,  aod  can  it  be  said  otherwise 
w--— — -   than  clandestinely  by  collusion,  connivance,  or  con* 

^^m^'  ®^°*»  since  it  was  done  by  a  private  agreement,  under 
colour  of  a  sale,  alid  was  not  allowed  or  a|)|iroved 
by  the  Court  of  Admiralty.  In  the  former  part  of 
the  clause  relating  to  privateers,  the  words  "  wrth- 
out  being  brought  to  adjudication  "  are  introduced ; 
but,  in  the  latter  part,  respecting  king's  ships,  na 
tfuch  qualification  is  to  be  found ;  so  that  tJie  clause 
applies  to  a  restitution  at  any  time  before  tinat  seu^ 
tence.  Under  the  direct  words  and  apparent  mean-- 
ing  of  the  Act  the  case  does  most  ceriaMy  come:  Ik 
was  argued  by  counsel,  that  it  could  not  be  the  in« 
tention  of  th^  act  to  apply  to  compromises.  Be  it  mo» 
if  the  compromise  was  of  such  a  kind,  that  it  could 
be  legafly  carried  into  execution  ;  as  a  compromise 
which  was  not  to  take  effect  until  after  final  sen^ 
tence.  But  would  this  equitable  interpretation  hold 
good,  if  the  compromise  was  of  such  a  nature,  that 
it  could  not  be  legally  supported  ?  If  the  captorsi 
had  restored  the  ship  and  cargo  before  they  had  a 
right  so  to  do? 

It  is  certainly  the  j^/rt7  of  the  Act  to  prevent  conni* 
vatice  between  parties,  and  restitutions  without  the 
intervention  of  the  Court  of  Admiralty.  In  all  other 
cases  of  compromise  the  parties  have  not  proceeded 
to  carry  them  into  execution,  until  the  property  was 
legally  delivered  by  the  Court,  upon  a  final  sentence 
of  condemnation,  or  restitution  by  agreement.  In 
JBerens  and  Ruckerj  the  propierty  was  not  sbld  oif 
disposed  of;  for  one  reason  assigned  for  the  com* 
promise  was  to  enable  the  partieis  to  obtain  a  final 
sentence  in  order  to  sell  and  take  advantage  of  the 
markets,  when  restored  by  finial  sentence,  and  not 
before ;  notwithstanding  the  agreement  of  iUe  tyid 
parties,  the  vessel  proceeded  to^  AmsCerdaoi* 
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Bat  here  all  has  been  done  without  any  interven-    hWrw* 
tion  of  the  Court,  or  final  sentence  obtained.  Under    ^— — 77I. 
colour  of  an  order  for  sale,  which  the  parties  them-      ''^m^  - 
sehes  represent  as  a  merely  fictitious,  and  not  a 
bond  Jide  sale,  merely  between  the  parties  lo  ascer- 
tain the  value,  and  never  i^eant  ^o  be  a  real  sale, 
the  compromise  and  restitution  have  been  completed. 
If  this  does  not  amount  to  a  connivance,  and  real 
restitution,  I  do  not  know  what  does.    Nothing  re-^ 
mains  for  the  court  to  do ;  the  parties  have  no  occa- 
sion for  any  farther  proceedings,  they  do  not  staiid 
in  need  of  any  farther  sentence.     They  have  got  the 
property,  and  as  they  have  made  a  private  division^ 
of  it,  so  they  may  proceed  to  a  private  distribution^ 
and  if,  according  to  the  ailments  of  cofmsel,  these 
are  the  only  parties  interested,  who  else  has  a  right  . 
to  interfere?    The  Court  of  Admiralty,   and  the 
Prize  Cause  may  rest  in  statu  quo  to  eternity,  these 
parties  have  certainly  no  further  occasion  for  them, 
the  business  is  as  much  completed^  without  final 
sentence  of  the  Court,  and  any  cognizance  in,  or  in- 
tervention of,  the  Court,  as  if,  the  whole  had  been 
done  at  sea— the  very  mischief  intended  by  the  Act 
to  be  guarded  against. 

The  Act  does  indeed  speak  of  restorations,  which 
may  be  allowed,  and  approved  afterwards  by  the 
Court  of  Admiralty,  but  this  must  refer  to  cases  of 
necessity,  or  under  very  peculiar  circumstances; 
not  to  causes,  where,  without  any  plea  of  that  kind, 
the  whole  law  of  prize  has  been'  subverted. 

So  far  then  from  its  being  clear;  that  a  forfeiture 
hak  not  been  incarred,  I  think  a  very  strong  case 
might  be  made  on  behalf  of  the  crown.  So  strong; 
thati  cannot  but  entertain  very  great  doubts,  whether 
it  is  not  the  duty  of  his  Majesty's  AMvocate,  to  enter 
ahajtpeal on hlsbehalfi  a^in^t th^^ senteqce! of  this 
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HerI^br  ^^^^  ^^  ®^^^  ^f  ^^^  Court  itnelf,  to  direct  such  an 
— — — 1  appeal  to  be  entered,  and  prosei:uted  in  the  Court 
"tawL^  of  Appeals.— Since  it  is  incunabent  both  on  the  Court 
itself,  and  bis  Majesty's  officers,  whenever  any  appa- 
rent interests  of  the  crown  arise,  to  intervene  on  be*, 
half  of  the  crown,  and  bring  them  forwards,  to  place 
them  in  a  train  for  discussion,  and,  if  well  founded, , 
to  give  them  effect. 

It  is  not  in  that  view,  however,  that  I  now  refer 
to  these  clauses  in  the  Act;  but,  merely  to  shew  that 
it  is  extremely  possible  that,  in  consequeace  of 
these  very  transactions,  the  parties  may  have  no  in- 
terest whatever,  in  this  capture,  either  present  or 
future. 

If  this  claim  of  the  crown  is  well  founded,  it  is  lu 
able  to  be  barred  by  no  time,  or  limitation  whatever. 
In  the  case  of  the  Clarissa,  before  the  lords,  20th 
Jvly,  17.99,  the  Admiralty  intervened  as  in  a  case 
of  forfeiture  to  the  crown,  on  account  of  malfeasance 
by  the  captain.  An  appearance  .was  given  by  the 
captor,  under  protest,  upon  three  several  grounds, 
1st,  that  the  captor  should  first  have  been  proceeded 
against  criminally,  2d.  that  the  lime  of  a^ppeftl  had 
expired,  and  Sdly,  that  distribution  had  taken 
place— The  protest  was  overruled  by  the  Courts  on 
all  these  points,  and  it  was  held,  that  the  limitations, 
in  the  Act  apply  only  to  the  question  of  prize  or  no 
prize,  or  between  captors  and  claimants,  and  do  not 
bind  the  crown,  as  against  the  captors ;  and  that  the 
crown  can  be  guilty  of  no  laches. 

2.  Other  persons  besides  the  actual  captors,  may 
be  entitled  to^Aar^:  Vessels  may  have  been  in  sighti^ 
which  may  hereafter  claim  as  joint  captors*  It  is 
usual  for  joint  captors  not  to  assert  their  interest 
until  after  final  condemnation. 

I  shall  say  nothing  respecting  the  clai^i  of  Com* 
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modore  Beresford,  or  other  persons,  to  the  Flag-         Th« 
eighth,  since  it  has  been  stated,  though  without  any    ■    ^^"!^ 
documents,  that  no  oppo^tion  will  be  made  from      ^"^im^* 
those  interests.     But  the  power  of  attorney  itself 
was  not  signed  by  the  whole  of  the  officers  and  crew, 
who  are  therefore  not  bound  by  it 

Chreenwick  Hospital  has  two  different  claims  upon 
the  proceeds  of  prize.  By  the  46th  Geo.  3,  c.  101,  it 
is  entitled  to  ^3  Gs.  8d.  per  centum,  on  the  net  pro- 
ceeds of  every  prize.    This  claim  is  paramount  to  ' 
any  prize  act  or  proclamation. 

By  the  marshal's  return  of  the  commission  of 
sale,  it  appears  upon  the  records  of  this  court,  that 
the  gross  proceeds  of  this  prize  were  ^41,000, 
after  deducting  all  necessary  charges.  May  not 
the  hospital  be  entitled  to  a  per  centage  upon  this 
sum? 

By  the  prize  act,  Greenwich  Hospital  is  entitled 
not  only  t6  all  unclaimed  shares,  bu(  to  all  unpaid 
balances  of  the  proceeds  of  prize,  which  shall  remain 
after  distribution  shall  have  commenced  six  months. 
It  will  appear  in  the  records  of  the  court  that  those 
proceeds  are  <£41,000,  deducting  charges,  and  that 
they  are  in  the  hands  of  the  agent.  If,  according 
to  these  agreements,  the  captors  shall  divide 
only  ^24,000,  will  not  Greenwich  Hospital  have 
a  right  to  demand  the  residue^  as  an  unclaimed 
balance?  *    . 

T  have  now  shewn  that  there  are  actual,  contin- 
gent, and  possible  interests  in  the  proceeds  of  prize, 
besides  ihone  of  th^  captors,  even  to  the  extent  of 
totally  annihilating  the  captors'  rights;  and  conse- 
quently that  the  captors  can  make  no  disposition  or 
alienation  of  the  capture,  even  as  to  the  future  con- 
tingent event  of  condemnation,  by  which  those  other 
actual,  contingent,  or   possible  interests  may  be 

h 
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Hbb%        affected ;  nor  can  any  agreements  between  the  ca|>» 

/. ..  '.   '■■     tors  and  claimants  enure  to  the  deteating  of  those 

^l!m!^     interests,  which  will  still  ha?e  a  lien  upon  those 

fyroceeds,  to  the  full  amount  as  they  appear  upon 

the  records  of  the  Court,  according  to  their  respec^ 

tive  extent 

As  to  the  pre$ent  imt^est^  nothii^  can  be  more 
certain,  than  that  before  Jinud  condeumcticn  the  cap^ 
tors  have  no  l^gal  interest  in  the  capture  at  all, 
nothing  which  they  can  by  any  possibility  convey 
to  another,  either  in  the  name  of  a  compromise,  or 
of  any  other  denomination,  and  that  in  case  of  an 
appeal,  the  first  sentence  is  not  the  final  sentence, 
but  the  ultimate  decision  upon  the  appeal. 

This  is  too  clear  to  admit  of  a  doubt  It  is  a 
question  which  has  been  most  accurately  examined^ 
and  deliberately  settled  in  some  of  the  most  solemn 
decisions,  which  have  ever  taken  place  in  the  Bri-- 
ti$h  Courts  of  Justice.  Ships  and  goods,  taken  as 
prize,  belong,  to  the  crown,  as  the  representative  of 
the  nation.  No  sui^eqt  has  any  right  to  them  but 
by  express  grant  from  His  Majesty,  Those  grants 
are  subject  to  any  restrictions  and  limitatipns,  which 
{lis  Majesty  thinks  proper  to  make.  What  is  not 
expressly  granted^  or  comes  within  any  limitations, 
or  r^jkrictions  in  the  grant,  is  an  interest  stiU  remaia* 
ing  in  the  crowp.  The  captors  title  deeds  are  the 
King's  Proclamation,  and  the  Prize  Act  The  pro- 
clamation directs  that  prizes  may  be  lawfully  sold 
or  disposed  of  by  captors  and  their  agents,  qfler  Ih^ 
$ame  shall  have  beem  to  Mis  Majesty  fiwfUy  adjudged 
lawful  prize^  and  not  otherwise.  By  the  Prize  Act, 
the  whole  interest  and  property  is  given  to  the  cap? 
tors,  expressly  '^  qfter  t]ke  same  shall  have  been  eut- 
judged  lawjul  prize  to  His  MajestyJ'  The  interest 
in  pdse,  therefore,  before  final  condcmnatioPi  not 
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having  been  granted  to  the  CBpton^  still  remains    n„™^„, 
with  His  Majesty.  ■ 

These  are  not  mere  abstract  and  theoretical  doc-  Tsi^ 
trines,  nor  is  the  interest  of  the  crown  a  fiction  of  law. 
It  is  a  real  disposable  interest,  and  accordingly  in 
the  case  of  the  Elzehi^  Maas,  (5  Rob.)  it  was  de- 
cided, **  that  the  crown  cm  release  ships  and  goods 
that  have  been  taken  ^W«  belli  before  adjudication, 
without  the  consent  of  the  captors." 

These  points  were  the  subject  of  discussion  iu 
the  case  of  Home  against  Lord  Camden.  Few 
cases  were  ever  more  frequently  and  deliberately 
argued.  The  action  was  first  brought  in  the  Court 
of  Common  Pleas,  from  thence  it  was  removed  by 
appeal  to  the  Court  of  King's  Bench,  and  finally  by 
writ  of  error  to  the  House  of  Lords.  It  was  there 
referred  to  the  Twelve  Judges,  who  delivered  their 
unanimous  and  elaborate  opinion  by  Lord  Chief 
Justice  J£yre.  (JET.  Btackstnne,  II.  p.  533.)  After 
recognizing  the  general  doctrine  that  the  interest 
and  property  *^  do  not  vest  until  after  the  same 
shall  have  been  finally  adjudged  lawful  prize  to  his 
Majesty,"  Lord  Chief  Justice  Ejfre  proceeds  to 
state,  *'  that  tlie  effect  of  ^n  appeal  is  to  sqspend 
the  force  of  the  sentence.  From  the  moment  of  the 
appeal  being  interposed,  the  sentence  is  no  longer  « 
^nal;  on  the  contrary,  it  is  liable  to  be  reversed  in 
part  or  in  whole."  After  arguhig  this  point  at  length, 
be  concludes,  ''  }Our  I^ordships  will  see  how  per- 
fectly inconsistent  with  the  plan  of  the  Prize  Act, 
this  notion  of  the  interest  and  property  vesting  in 
the  captors,  at  any  time  before  the  final  adjudica- 
tion in  the  Court  of  Appeal,  will  be  found  to  be, 
]n  truth,  so  far  fi-om  the  interest  and  property  vest- 
ing at  an  earlier  period,  the  legislature  by  the  words 
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The         seems  to  have  cautiously  guarded  against  its  being 
'^— -— ^   so  understood."    ^ 
''^iirSf.*'  But  the  decision  in  that  case  does  not  rest  even 

here  ;  after  settling  that  the  captors  had  no  interest, 
it  proceeds  to  consider  particularly  the  power  of 
agents  over  captures  and  proceeds. 

"  If  it  be  the  true  construction  of  the  Prize  Acts, 
that  no  interest  or  property  vested  in  the  navy,  until 
after  the£nal  adjudication  by  the  commi^sicmers  of 
appeals,  it  follows  that  the  agents  proceeding  to  sell 
soon  after  the  sentence  in  the  Admiralty  Court, 
must  be  without  colour  of  authority.  In  this  stage 
of  the  proceedings,  the  agent  could  only  act  under 
the  authority  of  the  Prize  Court;  and  in  the  man- 
ner in  which  such  agents  usually  do  act.  Acting 
under  the  authority  of  the  Prize  Court,  they  would 
be  to  account  lo  the  Prize  Court;  ?LQim^  wUliQiU  the 
authority  of  the  Prize  Court,  they  would  be  in  the 
condition  of  mere  strangers^  who  had  possessed  them- 
selves of  the  proceeds  of  a  prize,  to  whom  it  is  ad- 
mitted, a  monition  might  and  ought  to  be  issued,  to 
compel  them  to  bring  in  proceeds."  He  goes  on  to 
state,  that  "  agents,  though  perhaps  they  may  be  ap- 
pointed  h^foxe^  the  final  adjudication  of  the  prize, 
have  nothing  to  do  until  after  the  final  adjudication 
has  taken  place,  that  all  the  different  sections  of  the 
Prize  Act,  which  give  powers,  or  impose  duties  upon 
agents,  all  respect  sales  in  order  to  distribution'' 
^*  The  reiSult  of  these  observations  is,"  says  Lord 
Chief  Justice  jE^yr^,  "  that  that  whole  case,  (and  I 
think  /may  add  the  whole  of  the  present  case)  rests 
upon  two  fundamental  errors,  the  'first,  that  an  in- 
terest and  property  vested  in  the  navy  as  captors, 
long  before  it  could  by  any  possibility  vest;  the 
second,  that  the  navy  agents  had  authorily  under 
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the  Prize  Acts  to  take  upon  themselves  the  manage-     ^^^^ 
fnentf  and  disposition  of  the  prize  long  before  such  1 

authority  could  be  derived  to  them/'  '^TJa/*'' 

This  case  then  being  decisive,  that  captors  have 
no  interest  or  property  in  prize,  and  that  agents 
have  no  right  to  sell,  until  after  final  adjudication, 
it  follows  that  an  agreement  entered  into  by  them 
for  the  sale  of  a  ship  and  cargo  to  the  claimants, 
before  that  period,  is  not  a  legal,  or  valid  agree* 
ment. 

2dly.  tiad  the  captors  then  any  right  to  the  pos- 
session of  the  ship  and  cargo,  or  of  the  proceeds, 
and  therefore  under  cover  of  a  legal  possession  of 
the  one,  or  of  the  other,  might  give  effect  to  the 
agreement  ? 

Tliis  leads  us  to  the  next  point  proposed,  namely, 
who  is  entitled  to  the  custody  or  possession  ^f  prize 
until  final  adjudication,  and  how  it  is  to  be  ex^Xr 
cised  ? 

This  question,  in  general,  is  answered  by  the  same 
high  authority.  Lord  Chief  Justice  Eyre  says,  in  the 
same  case,  '^  I  take  it  to  be  clear,  and  it  wa&  so 
stated  by  the  civilians  in  the  case  of  Smart  and 
Wolff]  (3  T.  R.  323.)  that  pending  a  suit  in  the 
Prize  Court,  the  ship  and  goods  are  in  the  custody 
of  the  Court,  the  inter&sts  of  all  who  are  concerned 
in  the  capture^  are  under  the  protection  of  the 
Court." 

The  manner  in  which  the  Court  is  bound  to  exe- 
cute this  trust  imposed  upon  it,  depends  chiefly 
upon  the  respective  Prize  Acts  :  I  say  chi^y,  be- 
cause^it  is  well  known  that  *^  these  acts  form  a  por- 
tion only  of  the  law  of  prize,  and  that  a  great  part 
of  the  Admiralty  jurisdiction  is  founded  on  the  es- 
tablished, usage,  and  common  law  of  that  GonrL'* 

In  the  High  Cawrt  qf' Admiralty^  captors  are  Idi 
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The         in  posseesion  of  the  capture  until  final  sentence,  tin* 
mmi  less  it  is  taken  oilt  of  their  haniis  by  the  Court ; 

''Teo^"^  usually  in  two  cases,  that  of  delivery  upon  bail,  and 
of  a  sale  under  a  perishable  monition,  upon  farther 
proof,  or  sentence  and  appeal.  Even  there  upon 
every  sale  the  proceeds  are  taken  out  of  the  cap- 
toi^s  possession  and  are  remitted  by  the  commis* 
sioners  to  thl3  r^istrar  of  the  Court  of  Admiralty, 
to  remiiin  until  final  adjudication. 

In  the  Courts  of  Vice-Adnurcdly^  a  diflTerent  mode 
is  pointed  out  by  the  acts  of  parliament.  At  the 
very  commencement  the  prize  is  taken  out  of  the 
captors  hands^  the  marshal,  to  whom  the  officer  of 
the  customs  is  added  by  the  Prize  Act,  takes  thci 
vessel  and  cargo  into  his  custody.  Being  once  in  the 
custody  of  the  Court  neither  the  prize  itself,  nor 
the  proceeds  arising  from  the  sale  of  it,  which  are 
the  representative  of  the  prize,  can  be  taken  out  of, 
or  retained  from  that  custody,  but  by  the  autho- 
rity of  the  Court  itself,  or  the  superior  Court  of 
Appeals. 

The  Prize  Act,  in  case  of  appeal,  first  provides 
that  the  execution  of  the  sentence  appealed  from  shall 
not  he  suspended  in  case  the  party  appellate  shall 
give  security  JFor  the  fuH  value  of  the  ship  or  goods  : 
2dly,  captures  may  be  delivered  either  to  captor  or 
claimant  upon  giving  security  for  the  full  value 
thereof. 

In  both  thesie  cases,  the  only  cases  in  which  the 
act  directs  the  ddiwry  of  captures  to  the  parties^  se- 
curity is  to  be  given  for  the  fuH  value. 

We  come  now  to  the  third  case  provided  for  by 
the  act,  that  of  a  sale.  ''  If  there  shall  be  any  dif- 
ficulty, or  sufficient  objection  to  giving  security,  the 
Judge  shaU,  at  file  request  of  either  of  the  parties, 
orcler  such  goods  and  effects  to  be  enteied,  landed^ 
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and  soUt  by  public  aactk>D,  under  the  care  and  em^         '*'» 

iody  of  the  proper  oficeiB  of  t|ie  CQStotDs,  aad  under  -u 1 

the  directtoD  ami  inspection  of  sooh  persons  as  shall     ^^^i^^ 
be  appointed  by  the  claimants  and  capton/' 

How  the  proceeds  of  sale  are  to  be  disposed  of  is 
the  next  question.  There  are  two  acts  which  direct 
the  Court  upon  this  head,  the  one  enacts  what  shall, 
and  the  otker  what  shall  not,  be  done.    The  Prize 
Act  says  positively,  ^  that  the  monies  arising  finom 
the  sale  shall  be  brought  into  Court,  and  by  the 
registrar  shall  be  deposited  in  the  Bank  of  England, 
or,  (in  case  the  captors  and  claimants  shall  agree 
thereto)  in  some  public  security  at  interest,  in  the 
name  of  the  Registrar,  and  of  such  trastees  as  the 
captor  and  claimant  shall  appoint"*     The  other 
act,  41st  Geo.  111.  C.  90,  whioh  is  a  perpetual  act, 
and  expressly  ccMfifirmed  by  the  Prize  Act,  says, 
'*  Whereas    it   is    expedient    that    the  proceeds 
of    property    captured    and     conrerted    by    sale 
should  be  secured  until  final  adjudication;  be  it 
enacted,  that  in  all  cases  when  a  commission  of  ap- 
praisement and  s«ie  is  granted  by  the  Judge  of  the 
Vice-Admiralty  Court  before JimU  sentemee^  the  prtK 
ceeds  of  such  sale  shall  not  retnam  in  the  hands  of 
She  captors  or  their  agents^  hut  shall  be  brought  into 
the  Registry  of  the  Court,  aftd  remain  subject  to 
the  farther  orders    of  the  Court  until  final  sea* 
tence.** 

The  cautious,  systematic,  and  well  considered  rc^ 
gelations  of  the  acts,  with  the  practical  interpretA- 
tioD  of  them  by  Priae  Conrts,  for  the  safe  custody 
of  the  property,  is  very  observable.  The  capiured  pro- 
perty itself  is  either  ith  the  custody  of  the  taw,  or  it  may 
be  delivered  to  the  parties  upon  sufficient  seciirity ; 
if  sold,  the  proceeds  must  be  left  in  the  Registry  in 
the  actual  custody  of  the  Court,  or  placed  in  the 
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HbrIumeb     P^Wic  funds  in  the  name  of  the  Registrar,  and  con- 

9 ^   sequently  siill  in  the  protection  of  the  Court;  these 

"^liios.^'  are  the  oi^ly  alternatives,  no  power  is  given  to  leave 
the  capture  in  private  hands  without  security  given, 
or  the  proceeds  in  any  case  whatever. 

Which  of  the  courses  prescribed  by  the  act  have 
been  followed  in  the  present  case  ? 

The  ship  and  cargo  were  not  delivered  to  either 
of  the  parties  upon  bail,  because  sufficient  securities 
could  not  be  found. 

Upon  the  joint  motion  of  both  parties,  the  other 
alternative  was  adopted :  it  was  sold  under  a  com- 
mission from  the  Court. 

An  argument  was  advanced  by  the  King  s  Advo- 
cate, that  **  this  sale  was  not  made  under  the  authority 
of  the  Prize  Acty  or  in  conformity  to  the  regulations 
prescribed  in  it,  and  that  the  agent  could  only  have 
been  answerable  for  the  proceeds,  if  the  commission 
of  sale  had  been  directed  to  him." 

If  the  fact  were  as  represented,  still  the  conclu- 

.  sion  would  not  follow,  because,  as  proceeds  of  pri^e, 

which  they  are  admitted  to  be,  however  acquired, 

they  are  liable  to  be  called  in,  unless  the  party  can 

shew  a  legal  title  to  retain  them. 

But  the  proceedings  in  this  respect  have  been 
perfectly  regular,  and  conformable  to  the  Prize 
Act.  It  was  said  by  the  King's  Advocate,  that  the 
sale  ought  to  have  been  made  by  the  prize  agent, 
binder  the  53d  section  of  the  act,  which  directs  that 
.'^  all  appraisemeHts  and  sales  shall  be  made  by 
agents  appointed  by  the  flag  officers^  &c."  This 
clause  has  received  a  judicial  interpretation  in  the 
case  I  have  so  often  referred  to.  Home  against  Lord 
Camden^  where  it  is  expressly  held  to  relate  "  to 
appraisements  and  sales  after  final  adjudication," 
only. 
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It  was  then  said  that  the  ship  and  cargo  were 
not  "  sold  under  the  direction  and  inspection  of 
sach  persons  as  shall  be  appointed  by  the  claimants 
and  captors,"  under  the  52d  clause.  The  act  does 
not  direct  the  sale  to  be  made  by  such  nominees, 
that  by  the  usual  course  and  practice  of  the  Ad- 
miralty is  done  by  commission  to  the  marshal.  The 
parties  have  a  right,  if  they  choose  to  exert  it,  that 
the  sale  shall  be  conducted  under  the  direction  and 
inspection  of  such  persons  as  they  shall  appoint,  but 
if  no  such  persons  are  appointed,  they  must  be  taken 
to  have  waved  their  right ;  and  since  the  sale  took 
place  upon  a  joint  motion  of  the  parties,  that  the 
property  should  be  sold  by  the  marshal,  he  may  in 
jsome  measure  be  cousidered  as  their  nominee  to 
direct  and  inspect  the  sale. 

The  sale  then  was  conducted  in  the  usual  man<* 
ner:  in  virtue  of  the  commission  directed  to  the 
marshal,  the  ship  and  goods  were  advertised  as 
being  to  be  sold,  under  the  authority  of  tlje  Court 
of  Vice-Admiralty,  they  were  put  up  to  auction  by 
Messrs,  i/i7/,  and  Co.  and  were  knocked  down  to 
the  respondent  as  the  highest  bidder. 

Upon  this  review  of  the.  Prize  Acts,  it  appears 
that  as  to  th^  right  of  possession,  the  parties  could 
only  acquire  the  possession  of  ship  and  cargo  upon 
bail,  or  as  purchasers.  They  were  not  entitled  to  it 
upon  bait,  as  that  mode  was  found  impracticable; 
if  they  acquired  it  ^s  purchasers  they  were  answer- 
.able  for  the  purchase-money,  as  belore  stated.  And 
as  to  the  possession  of  the  proceeds,  they  are  not 
entitled  to  it,  either  as  parties,  agents,  or  purchasers, 
in  any  case  whatever,  but  are  bound  to  pay  them 
into  the  registry. 

Right,  then,  the  parties  having  none,  how  can  the 
Court  be  justitied  in  allowing  the  respondent  to  re* 
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The  .  tain  the  proceeds,  contrary  to  the  Prize  Acts,  foi* 
the  purpose  of  effecting  an  agreement,  which  in  it** 
self,  is  substantially  illegal,  and  to  support  arrange^ 
ments  which  the  parties  had  no  power  whatever  U^ 
make  ? 

This  brings  me  to  the  second  question,  made  by 
counsel. 

It  is  farther  pleaded  in  the  answer,  ^  that  the 
capiors,  and  claimants,  and  the  agents  of  Cap* 
tain  Beresford^  are  all  satisfied  with  the  security 
they  now  have,  and  are  willing  to  allow  the  pro- 
perty to  remain  where  it  is  at  present.^ 

Not  only  no  power  or  authority  wbaterer  is  given 
to  the  Court  to  permit  proceeds  to  be  lodged  in 
private  hands,  but  the  words  of  the  act  are  very  po- 
sitive against  it;  '^  that  the  proceeds  shatl  be  paid 
into  Court,  and  thall  not  remain  in  the  hands  of  the 
captors'  agent.''  How  then  can  any  consent,  or 
acquiescence  amongst  the  parties,  set  aside  a  po* 
sitive  direction  to  the  Court? 

No  such  power  is  giveu  thetn  by  the  act  itself 
but  the  direct  contrary  may  be  inferred  from  it. 
Certain  things  are  allowed  to  be  done  ^  in  case  cap^ 
tors  and  ciainumts  shall  agreed  such  as,  that  pro- 
ceeds may  be  placed  in  public  security  at  interest^ 
instead  of  the  bank  :  in  another  clause  that  *^  pro- 
perty, with  the  consent  of  captord  and  claimants, 
may  be  sent  to  England  iov  u^Xe!"  fiut  if  captors 
and  claimants,  hy  their  joint  consent^  could  dispose 
of  proceeds  in  a  different  manner  from  what  the 
Prize  Acts  direct,  these  clauses,  empowering  them 
to  make  a  particular  disposition  in  certain  caasear^ 
would  be  totally  nugatory.  The  introduction  of 
these  clauses,  is  therefore  complete  proo^  that,  id 
the  opinion  of  the  legislature,  claimants  and  cap- 
tors, by  their  joint  cousent,  can  make  no  dispositioo 
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tof  captures  proceeds)  other  than  such  as  the  Prize     ^^^Impr 
Acts  have  directed.  

So  with  respect  to  deliver  upon  bail.  There  is  '^^m^^ 
no  point  upon  which  it  shoiHd  seem  that  parties 
might  be  more  safely  trusted  to  agree,  than  upon 
the  sufficiency  of  tiie  securities.  Yet  here  the  com- 
petence of  the  bail  is  not  left  to  the  mere  acquies* 
cence  and  satisfaction  of  the  parties.  A  warrant  is 
always  directed  to  the  marshal,  to  enquire  into,  and 
report  the  sufficiency  of  the  security  proposed.  How 
then  can  it  be  contended  that  the  consent  of  pitrties 
can  justify  the  Court  in  leaving  this  property  with- 
out any  security  at  ail  ? 

How  littte  latitude  is  given  by  the  acts  to  par* 
tiesjaintfy  agreeing  as  to  the  disposition  of  the  pro* 
ceeds ! — They  have  only  their  choice  between  the 
Bank  of  England,  and  other  public  security.  This 
joint  consent  gives  no  power  of  making  auy  other 
disposition,  and  even  then  tHe  proceetls  are  sttil  in 
the  custody  of  the  Court,  for  the  property  stauds  in 
the  name  of  the  Registiar,  as  well  as  of  the  other 
trustees.  How  then  can  this  consent  be  an  autho- 
rity to  the  Court,  to  suffer  propt^rty,  to  remain  in 
the  possession  of  private  persons  P 

For  who  are  these  parties  who  assume  a  right  to 
authorise  the  Court  to  permit  this  property  to  re- 
main in  private  hands,  and  without  the  security  re- 
qnired  by  the  acts?  They  are  parties,  who,  as  has 
been  already  proved,  have  no  legal  interest  or  fuo- 
perty  in  the  capture  whatever,  ft  was  because  the 
captors  and  claimants  have  not  the  legal  inteient 
that  the  custody  and  protection  of  the  property  are 
vested  in  the  Court  of  Admiralty.  These  rejrula- 
tions  and  restrictions  in  the  Prize  Acts  were  made 
as  much  agaiqst  captors  and  claimants,  and  their 
agents,  as  any  other  persons;  to  prevent  collusions, 
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Hbrumeiu     ^JD^^zlements,  and  other  unfair  practices,  and  most 

■ particularly  to  prevent  raptors  from  fraud,  or  Iors 

la^*^'  of  property,  by  their  agents.  Shall  parties  then 
come  in  and  say,  tve  are  williug  to  dispense  with 
Acts  of  Parliament  made  against  ourselves,  we  de^ 
sire  to  divest  the  Court  of  Admiralty  of  that  legal 
custody  and  protection,  with  which  the  law  has. en- 
trusted it  exclusively,  and  as  against  ourselves. 
And  for  what  purpose  is  this  consent,  and  acquies- 
ence  of  the  parties  entered  into?  To  carry  into  eflect 
an  illegal  agreement,  and  to  dispose  of  property  to 
which  they  have  no  right  or  title  w'hatever. 

It  has  been  farther  urged,  that  since  the  parties 
are  quiescent,  the  Court  has  no  righi  to  proceed  eap 
officio.  Admitting  that  the  Court  was  acting  merely 
ex  officio^  in  the  present  case  it  was  competent  so 
to  do. 

I  shall  first  consider  the  objections  made  to  this 
power  by  the  KingV  advocate,  from  the  Prize  act. 
In  several  sections  of  this  Act,  security  was  to  be 
reqnir^,  or  proceeds  called  in  at  the  request  of  par- 
ties. In  section  62d,  In  case  of  condemnation^ 
where  there  is  no  claimant^  in  the  Yice^Admiralty 
Court,  the  Judge  may  compel  the  agent  to  give  se- 
curity, at  the  regm^tion  of  the  captor.  In  clause 
63,  tn  cases  likewise  where  there  is  no  claims,  the 
proceeds  may  be  vested  at  the  prayer  of  the  cap^ 
tor.  In  the  64th  clause.  The  Judge  of  the  High 
Court  of  Admiralty,  at  the  time  of  serving  the  in- 
hibition, or  at  any  time  pendipg  the  appeal,  shall 
assign  the  agents  or  other  persons  in  whose  hands 
the  proceeds  may  have  come,  to  bring  them  into  the 
Begistry,  at  the  prayer  of  either  parttf^  or  of  the  trea- 
surer of  Greenwich  hospital.  The  65th  clause  gives 
a  similar  power  to  the  Court  of  Appeals.  It  was 
admitted  that  these  provisions  mention  only  cases 
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of  DO  claim,  cause$  in  the  High  Court  of  Admiralty, 
or  in  the  Court  of  Appeals,  and  do  not  verbally 
comprehend  cases  where  there  is  a  claim^  in  causes 
in  the  Courts  of  Vice-Admiralty ;  but  it  was  argued 
that  the  f$ame  spirit  must  be  extended  by  analogy 
to  these  cases  likewise.  The  inference  is  certainly 
to  be  drawn  the  other  way  ;  when  those  other  case3 
and  Courts  are  by  name  mentioned,  these  clauses 
cannot  be  extended  to  cases  and  Courts  not  at  all 
mentioned,  and  which  therefore  the  legislature  must 
be  supposed  to  have  intentionally  excluded  from 
the  operation  of  those  clauses,  hut  in  the  clau^e^ 
of  the  acts  under  which  these  proceeding  took  place* 
and  which  do  relate  to  the  case  of  claims  in  tha 
Vice-Admiralty  Court,  expressly,  no  such  restric- 
tion, as  '^  at  the  request  oj  parties^^  is  to  be  found 
at  all.  They  say  categorically,  ^' the  proceeds  shall 
not  remain  in  the  hands  of  captors  or  their  agents^ 
but  shall  be  brought  into  the  registry  of  the  Court.** 
They  do  not  require  the  Court  to  wait  for  the  appli- 
cation of  the  parties,  but  positively  direct  the  thing 
to  be  doQe,  and  consequently  impose  it  as  a  duty 
upon  the  Court. 

It  was  laid  down  expressly  by  Sir  William  Scatty 
in  Smart  and  Wolff\  that  Courts  of  Admiralty  have 
generally  the  power  of  proceeding  to  compel  the 
payment  of  proceeds,  "  as  well  by  the  act  of  the 
Courts  ex  officio^  as  on  the  application  of  the  parties 
interested,"  (3.  T.  R:  329,)  He  stated  it  arguendo, 
indeed,  but  as  a  settled  incontrovertible  doctrinej 
and  which  was  neither  disputed  by  the  opposite 
counsel,  or  denied  by  the  Court ;  and  ^s  a  power 
which  is  frequently,  and  notoriously  exercised. 

And  indeed  the  Courts  of  Admiralty,  from  their 
very  constitution,  must  necessarily  be  invested  with 
suck  a  power.    Those  Courts  are  the  trustees,  guar* 
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T'^         dians»  and  protectors  of  prize,  on  behalf  of  the  pub* 
■■  lie.    The  parties,  tieither  separately  or  jointly,  have 

*^^****  the  legal  property  in  the  subject  of  litigation.  How 
many  cases  may  be  supposed,  in  which  the  security 
of  the  property  might  demand  the  interference  of 
the  Court,  independently  of  the  parties  ?  Imagine 
fraudulent  connivances  between  parties  themselves, 
or,  in  their  absence,  amongst  their  agents,  to  (he  id- 
jury  pf  captors  and  claimants  tbemselves,  unfore- 
seen circumstances  by  which  proceeds  might  be  en- 
dangered without  parties  or  their  agents  having  it 
in  their  power  to  make  application,  or  not  feeling 
an  interest  so  to  do.  In  these  and  many  other  casea 
which  might  be  conceived,  a  power  of  proceeding 
of  its  own  authority  is  absolutely  necessary  to  ena- 
ble the  Court  to  execute  the  solemn  trust  reposed 
in  it,  for  the  security  of  prize  property.  This  cus- 
tody, and  the  want  of  property  in  the  subject  of  liti- 
gation in  the  parties,  create  a  great  difference  be* 
tween  the  constitution  of  Courts  of  Admiralty  and 
all  other  Courts.  A  trust  and  custody  imply  the 
possession  of  powers  to  execute  them. 

The  only  question  then  is,  whether  this  power 
has  been  properly  exerted  ?  Proceedings,  ex  officio^ 
must  necessarily  be  governed  by  the  discretion  of 
the  Court.  I  agree  with  the  King's  advocate,  that 
this  discretion,  ought  not  to  be  a  mere  capricious  ex- 
ertion of  authority,  but  a  legal  discretion,  proceeding 
upon  solid  grounds.    I  conceive  then, 

IsL  That  the  positive  directions  of  Ifie  Prize  Act 
are  of  themselves  a  sufficient  legal  foundation  for 
the  proceedings  of  the  Court 

2d.  Wheti  the  respondent  tdays  ^*  that  he  stands 
jready  and  billing  to  do  any  thing  which  any  of  the 
parties  interested  have  a  leg^l  right  to  require  bim 
to  perform,*'  he  does  not  place  the  business  upon  a 
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right  footing.  He  is  debtor  not  to  the  parties^  but  ^J^ 
to  the  Court ;  since  the  property  was  io  the  legal  ■ 
custody  of  the  Coart,  and  the  sale  made  by  its  oflSi-  ^^aoi!^* 
cern.  The  Court  must  look  to  the  security  of  the 
property ;  I  can  have  no  doubt  of  the  respondent's 
jcompetency: — he  has  sworn  that  ''  he  has  property 
sufficient  to  pay  the  whole  sum."  But  that  is  not 
the  question — the  Court  must  proceed  upon  general 
principles.  It  is  not  asked,  whether  A.  B.  or  C. 
are  responsible  men,  but  whether  the  Court,  with- 
4>ut  authority  and  without  security,  can  justifiably 
leave  property  to  an  immense  /extent  ip  any  private 
hands  ?  The  opiuion  of  the  Commissioners  of  Naval 
inquiry,  in  their  foqrth  report,  to  the  House  of 
Commons,  was  very  decided  upon  this  he^d ;  they 
strongly  reprobated  it  as  an  abuse  that  agents 
should  have  the  use  of  the  proceeds  of  prize  in 
cases  of  appeal.  **  It  sets,'*  they  observe,  *'  his  interest 
at  variance  with  his  duty.  The  property  is  in  many 
insjances  too  great  to  be  trusted  to  an  individual, 
.especially  if  that  individual  be  engaged  in  trade; 
and  most  of  the  prize  agents  abroad  are  merchants: 
they  are  tempted  to  speculate  upon  it;  and  we  find 
that  some  of  the  mos^  considerable  among  them 
have  failed  at  difiereot  periods  for  very  laige  sums. 
The  principal  Agency  house  in  Jamaica,  which  is 
said  to  have  been  concerned  in  nine-tenths  of  the 
captures  carried  into  that  island  during  the  last  war, 
amounting  in  value  to  about  £2,143,000  sterling,  has 
been  very  lately  under  pecuniary  embarrassments,** 
p.  202. 

Under  such  an  authority  can  the  Court  be  blamed 
for  using  some  little  caution  ?  No  power  whatever 
is  given  to  the  Court  to  leave  proceeds  in  the 
hands  of  purchasers,  or  agents;  in  case  of  the 
fulare  of  those  purchasers  or  agents,  as  no  security 
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IS  given,  where  is  the  Court  to  look  for  th^  pro- 
perty ?  And  what  is  to  shield  the  Court  and  its  officers 
from  the  imputation  of  a  neglect  of  duty?  Not  the 
acts  of  parliament,  for  they  would  have  been  guilty 
otlaches  in  not  enforcing  them,  not  an  agreement 
between  the  parties,  which,  as  respecting  the  pro- 
ceeds, are  illegal,  and  void.  TThe  Court  must  look 
to  possibilities;  individuals  may  exercise  a  discre- 
tion, and  may  run  risques,  but  a  public  body,  acting 
as  a  trustee  for  the  public,  must  go  upon  certain- 
ties. It  would  be  wanting  in  its  duly  to  itself,  if 
it  did  not  reduce  these  proceeds  into  its  own  pos- 
session, and  to  the  crown,  in  whom  the  present  - 
legal  interest  vests,  and  for  the  protection  of  which 
the  Court  is  bound  to  interfere. 

3d.  I'he  manifestly  hazardous  situation  of  the 
property  itself,  from  other  quarters,  in  addition, 
would  be  a  still  stronger  impulse  upon  the  Court.  A 
WAV  between  Great  Britain  and  the  United  States 
was  daily  apprehended,  this  province  was  threatened 
with  an  immediate  attack  ;  allowing  every  merit  to 
the  brave  defenders  of  the  country,  it  was  not  im- 
possible that  it  might  be  taken  by  the  enemy.  In 
that  case  it  was  evident  that  nearly  the  whole  of 
the  prize  property  in  the  hands  of  individuals  would 
be  in  danger  of  total  loss. 

In  consequence  of  a  requisition  from  the  court, 
the  marshal  made  a  report  of  the  state  of  prizes. 
It  appeared  that  upwards  of  ^120,000  of  the  pro-, 
ceeds  were  in  the  hands  of  purchasers,  whose  time 
of  payment  had  expired.  It  was  retained  by  them 
too  without  any  security. 

The  court  thought  it  right,  that  property  to  this 
immense  amount  should  not  be  left  exposed  in  this 
dangerous  situation,  but  that  in  compliance  with 
the  acts  of  parliament  it  should  be  called  in,  and 
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invei^d  id  the  British  funds.  la  so  doing  it  thought     |{„1^ 

it  was  exercising  a  sound  discretion  for  the  security   ^ 1 

jof  the  property  entrusted  to  it,  and  that  it  was  per-     "^"tm^* 
foroiipg  its  duty  to  the  King,  to  the  British  nation, 
.and  to  the  o/^cers  and  men  of  the  squadron  upon 
this  station. 

Uppn  these  grp\inds  the  general  order  of  the  23d 
ft(  September  was  issued,  directing  all  purchasers  to 
pay  in  their  proceeds.  Three  months  elapsed,  and 
but  a  sQaall  part  was  brought  into  the  registry.  The 
fit!^v  of  the  ^9th  of  DecenU^er  was  then  made,  and 
monitiqus  directed  against  defaulters,  beginning  with 
the  case  of  the  Herkimer^  because  the  proceeds  ia 
thfit  case  were  oi  far  greater  amount  than  in  any 
pther,  and  because  it  was  understood  that  resist* 
fince  would  be  made  to  the  order  for  payment.  If 
.the  ord^r  wag  properly  issued,  it  was  necessary  to 
/enforce  it  by  farther  process. 

I  have  hitherto  gone  on  thp  supposition  .that  the 
Court  proceeded  ex  officio^  and  have  shewn  that  it 
b^d  that  power,  and  was  fully  justified  in  exerting 
l\y  under  the  present  circumstances.  Bu);  I  am 
.  faoxe  inqlined  to  think  that  these  proceedings  were 
.Hot  ex  officio.  They  were  founded  upon  the  appli* 
cation  of  the  parties.  The  minutes  of  the  Court 
.appear  tl}us  in  the  registrar :  ''  On  motion  of  coun* 
/sel  fQF  captors  and  claimants,  st;»ttng  that  di£cuU 
ties  had  occurred  in  procuring  securities,  and  pray-  * 
jng  the  Court  to  direct  a  sale  of  the  property^  an4 
the  proceeds  paid  into  the  registry ^  and  to  take  the 
usual  coffrse^  the  judge  decreed  pL  commission  of 
/»ale/'  The  express  application  of  both  the  parties, 
concurred,  therefore,  with  the  regulations  of  the 
Prize  A?t,  in  imposing  an  obligation  upon  the  Court 
to  cQDDipel  the  payi^ent  of  the  proceeds.  The  mo*. 
pitif>n  ,.W98  werely  iu  ezecutio^i  of  the  commission 

u 
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KsRxmiB     ^^**'^»  ^^^  i°  aid  of  the  marshal,  who  was  answer* 

•-         —    able  for  the  proceeds  of  sale. 
'isoa.  The  Court  might  indeed  have  proceeded  against 

the  Marshal,  and  have  committed  him  upon  an 
attachment  for  not  returning  the  commission  with 
the  proceeds,  as  in  the  case  of  the  Forlana^  GerrittM^ 
or  the  Marshal  might  have  prayed  a  monition  against 
the  party.  But  as  the  Marshal  stated  to  the  Court 
that  he  had  applied  in  vain  for  payment,  the  Court 
judged  it  expedient,  and  the  mosi  expeditious  mode 
of  proceeding,  to  issue  a  monition  directly  against 
the  party  who  was  in  possession  of  the  proceeds. 

Little  stress  was  laid  upon  one  argument  just 
stated  by  the  counsel,  that  the  whole  cause  was 
now  out  of  this  Court  on  account  of  the  appeal. 
On  this  no  farther  observation  need  be  made,  than 
that  these  proceedings  are  what  are  directed  by 
the  act  to  take  place  after  the  appeal  entered,  and 
in  consequence  of  the  appeal. 

In  considering  the  protest,  and  the  answer,  and 
in  following  the  arguments  of  counsel  in  their  full 
extent,  and  in  every  point  of  view,  which  for  the 
satisfaction  of  the  parties,  and  the  justification  of 
the  Court,  I  thought  it  incumbent  upon  me  to  do,  I 
bave  been  obliged  to  take  a  wide  range:  To  bring 
the  whole  to  a  single  point,  it  is  evident  then  that 
the  respondent's  plea, — that  though  in  strictness  of 
law  he  may  be  a  purchaser,  under  the  Marshal's 
Bale,  and  responsible  for  the  purchase- money,  yet  in 
justice  and  equity  he  ought  not  to  be  called  upon  to 
pay  it,  because  t/ie  truth  of  the  transaction  was,  that 
it  was  a  present  sale  of  the  ship  and  cargo  by  the 
captors  to  the  claimants,*— is  not  maintainable ;  be» 
cause  the  captors  had  no  legal  interest,  or  property 
in  the  ship  or  cargo  to  dispose  of.  2dly,  That  though 
after  the  sale  by  the  marshal^  the  purchasers  had  a 
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right  <o  dispc  se  of  the  sliip  and  cargo  in  what  man-  Th« 
Der  they  thought  proper,  the  Court  is  only  concerned  ■ 
with  the  contract  of  sale,  and  has  nothing  to  do  '^'^^^ 
with  the  subsequent  transactions^  which  can  there- 
fore afford  no  plea  for  the  retention  of  proceeds. 
3dly,  That  the  respondent  has  no  right  whatever  to 
bold  the  proceeds  as  agent  for  the  parties^,  because 
the  prize  acts  give  no  such  power,  but  expressly  di- 
rect them  to  be  paid  into  the  Registry.  4thly,  That 
the  respondent,  therefore,  stands  before  the  Court 
only  as  a  purchaser,  as  a  mere  sti anger  in  posses* 
sion  of  the  proceeds  of  prize,  and  consequently  lia- 
ble to  the  farther  compulsory  process  of  the  Court 
in  case  of  non-payment  I  conceive  too  that  as  any 
other  purchaser,  by  the  law  and  practice  of  mer- 
chants, he  is  chargeable  with  interest  from  the  time 
of  payment,  which,  by  the  conditions  of  sale,  was 
fixed  at  six  months. 

However  great  may  be  the  interests  at  stake,  the 
present  transaction  in  itself  is  a  mere  trifle,  in  com-  / 
parison  tp  the  real  question  before  the  Court,  which 
is  not  merely  whether  the  proceeds  of  the  J^^f r^im^r 
shall  be  brought  into  the  Registry,  but  whether  the 
parties,  or  the  Court  of  Admiralty,  have  the  cus- 
jtody  and  disposal  of  captures  before  final  adjudica- 
tion; whether  the  powers  and  authorities  of  the 
Court  sh^l.l  be  superseded,  and  the  regulations  of 
the  legislature  evaded  and  defeated  by  a  combina- 
tion of  parties.  The  substance  of  the  answer,  with 
the  statements  of  counsel,  do  indeed  afford  a  most 
extraordinary  kind  of  defence.  When  the  purcha- 
ser is  called  upon  to  pay  the  purchase-money,  we 
are  told,  that  by  some  private  understandings,  un-> 
known  to,  and  unauthorised  by  the  Court,  a  solema 
public  sale  made  under  its  authority,  by  its  own 
ofiSice^s^  and  under  the  express  directions  of  an  acl 
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The         of  parliament,  is  a  mere  fictitious  sale,  the  purclia^ 
,  sers  ideal,  and  the  purcbase-money  returned  in  the 

''Tbo^^'  marshaFs  account  of  sales,  a  non-entity,  which  no- 
body is  accountable  for;  and  that  undei^  colour  of 
that  fictitious  sale,  without  any  authority  from  the 
Court,  the  parties  have  taken  possession  of  ship, 
cargo,  and  proceeds ;  the  law  indeed  says  that  cap- 
tures shall  not  be  delivered  to  partie9,  but  upon 
bail,  upon  the  stipulation  of  two  securities,  who 
must  justify,  in  double  the  value,  besides  the  re-r 
sponsibility  of  the  party  ^  and  that  proceeds  shall 
not  be  retained  in  any  case.  By  this  contriv^iuce  of 
^  sale,  they  have  evaded  the  prize  act,  and  have  got 
possession  of  the  capture,  without  giving  any  secu- 
rity whatever,  and  still  claim  to  hold  the  proceeds ; 
and  it  cannot  but  occur  to  the  recollection  of  the 
Court,  that  the  person  who  has  thus  acquired  the 
possession  without  security,  in  open  (Court  declared 
himself  unable  to  justify  as  one  of  the  securities. 
Having  thus,  1  may  say,  bb  against  the  Court,  and 
if  their  plea  pould  be  y^lid^  fraudutentltf  obtained 
possession,  the  parties  have  divided  the  ship  and 
cargo  amongst  themselves,  without  a  shadow  of  right, 
or  power.  Such  a  case  loudly  calls  upon  the  Court 
to*  vindicate  its  own  authority,  and  that  of  the 
laws. 

It  has  been  alledged,  by  way  of  a  mitigatory  plea, 
by  the  respondent,  '*  That  he  would  not  have  been 
concerned  in  the  purchase  if  he  had  apprehended 
that  it  would  have  been  required  of  him  to  pay  into 
Court  the  whole  proceeds  of  the  sale  of  the  said 
ship  and.  cargo,  the  particular  object  of  the  said 
purchase  on  the  part  of  th<e  respondentj  being  to 
enable  him  to  carry  into  efifect  the  said  agreement'' 
If  indeed  the  parties  in  this  case  had  erred  through 
ignorance,  or  from  inadvertence,  they  might  justly 
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^>e  entitled  to  some  indulgence  j  but  they  were  per-    Hur'!^*, 

fectly  cognizant  of  the  nature  of  the  transaction  in       

which  tliey  were  engaged.  Tl^  law  upon  the  sub^  "''lioi.*' 
ject  has  been  frequently  stated  by  this  Court  It 
has  had  occasion  to  animadvert  upon  former  irre- 
gularities, which  had  taken  place  with  respect  to 
agreements,  and  divisions  of  proceeds.  In  this  case, 
in  particular,  soon  after  th6  condemnation,  whea 
it  was  proposed  to  take  the  property  upon  bail,  and 
when  Commodore  Beresford  gave  in  his  prot<;^si 
against  a  compromise,  the  Court,  at  length,  stated 
the  law  relating  to  the  rights  and  powers  of  par- 
ties and  their  agents  over  captures  and  proceeds. 
It  stated  them  precisely  in  the  same  manner  as  it 
lias  done  this  day,  and  it  supported  its  opinion  by 
the  quotation  of  the  same  great  leading  decisions 
which  it  has  now  again  referred  to.  If,  with  this  in- 
formation, and  after  such  caution  given,  parties  will 
take  upon  themselves  to  be  vriser  than  the  law,  to 
contravene  the  provisions  of  the  legislature,  and  to 
act  in  defiance  of  the  Court,  to  themselves  only 
they  must  attribute  the  consequences. 

But  the  respondent,  though  thus  without  lawful 
"excuse,  has  thrown  himself  upon  the  compassioa 
and  mercy  of  the  Court.  He  alledges,  that  though 
'**  he  has  property  sufficient  for  that  purpose,  ca- 
dged as  he  is  in  commercial  concerns,  it  would  be  \ 
highly  detrimental,  if  not  ruinous  to  him,  to  be  com- 
pelled to  pay  the  said  sums  into  Court.^'  I  hope,  in 
attending  to  that  plea,  I  do  not  suffer  my  feelings  as 
a  man  to  encroach  too  much  upon  my  public  duty; 
but  I  am  unwilling  to  exert  even  the  just  authority 
^f  the  Court,  to  the  detriment  of  any  individual. 
Qowever  unjustifiably  they  may  have  acted,  the 
Court  is  disposed  to  enable  the  parties,  as  &r  as  is 
fconsistent  with  its  duty,  to  disentangle  themselves, 
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if  possible,  from  the  difficulties  in  which  they  arc( 
involved.  I  have  uo  doubt  but  the  re^^potideut  is 
'^Taos.^  ^espon^'ible,  both  now  and  after  the  final  decision^ 
to  the  full  amount  of  the  proceeds  of  this  ship  and 
cai^o :  the  only  relief  which  it  is  in  the  power  of 
the  Court  to  allow,  is  that  of  delay  as  to  the  time 
of  payment. 

The  respondent  prayed  the  CJourl  to  receive  ano- 
ther affidavit  in  explanation  of  the  transaction  be- 
fore it  diErcre^d  any  further  process,  the  material 
part  of  it  was  as  follows  :  ^ 

"The  only  means  which  now  remained  to  be 
adopted  were  to  let  the  ship  and  cargo  be  sold  under 
the  authority  of  the  Courts  but  adhering  to  the  pur- 
pose of  compromise,  the  basis  of  which  was  that 
GrisiDold  and  myself  should  be  accountable  to  the 
claimants  for  the  sum  of  ^£43,875  (from  which  would 
be  deducted  j£23,(iOO,  their  part  of  the  sum  compro^ 
mised)  it  became  necessary  that  we  should  not  suf- 
fer the  property  to  be  sold  for  a  less  sum ;  it  was 
agreed  that  I  should  become  the  ostensible  bidder^ 
^and  as  neither  ship  or  cargo  brought  the  sum,  we 
agreed  upon  to  be  the  true  value,  they  were  of  course 
knocked  down  to  me.  After  the  sale  it  was  agreed 
that  as  the  ship  could  not  sail  from  Halifax  iu  any 
other  capacity  than  a  British  vessel ;  that  I  should 
take  her  wholly  to  myself  for  ^£2,500,  which  I  ac- 
cordingly did,  and  she  was  registered  in  my  name 
by  that  of  the  George.  The  cargo  was  to  be  equally 
divided  between  Mr.  (xriswold^  and  myself.  As  the 
bark  and  copper  were  better  adapted  for  the  Eng* 
lisA^  than  the  American  markets,  we  determined 
that  those  articles,  which  composed  part  of  the 
Berkimer's  cargo,  should  be  sent  to  Latulon  on  our 
joint  account    The  cocoa,  being  the  other  part  of 
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tbe  €argo  most  suitable  for  the  market  of  the  United    „  "^ 


States^  It  was  decided  should  be  laden  od  the  George 

for  New  Yark.    Upwards  of  300  tons  were  accord-      ''le^^ 

ingly  shipped  on  that  vessel.     Previous,  however, 

to  her  sailing,  I  agreed  to  buy  from  Mr.  Griswold 

half  the  copper,  (being  his  interest  in  it)  at  U.  Ad. 

per  lb.  amounting  to  JC4,668>  and  seventy-five  tons 

of  his  half  the  cocoa,  at  £71  per  ton,  amounting  to 

£5,325.    Thus  I  held  an  interest  in  the  George^s 

cargo,  to  New  York^  of  two  hundred  and  twenty 

tons  of  cocoa.    I  also  agreed  with  him  for  a  certain 

commission  of  four  and  a  half  per  cent,  to  consign 

my  said  part  of  that  vessel's  cargo  to  him  for  sale 

at  New  Yorkf  he  guaranteeing  to  me  the  sales  and 

remittances.     In  consequence  of  his  allowing  me  to 

ship  to  London  his  half  the  bark,  to  be  consigned 

to  my  correspondent,  and  the  proceeds  to  be  under 

my  controul,  I  allowed  him  to  retain  17,400  dollars 

(the  prime  cost  thereof)  out  of  the  proceeds  of  the 

George's  cai^o.    The  balance  of  the  proceeds  of 

that  consignment,  and  the  amount  of  sales  of  the 

ship,  Griswold  was  to  remit  to  my  agent  in  London, 

on  or  before  the  1st  of  August^  1807,  in  the  event 

that  the  compromise,  could  not,  by  the  opinion  of 

Sir  John  Nicholl^  be  legally  completed  in  the  Court 

of  Appeals.   For  the  more  clear  elucidation  of  these 

transactions,  and  the  state  of  Mr.  Griswold's  ac* 

count  with  me,  I  refer  to  the  annexed  paper,  by 

which  it  will  evidently  appear,  that  he  has  under 

his  controul  the  proceeds  of  the  ship  and  cargo,  to 

the  amount  of  about  £27,000.*' 

From  this  affidavit,  though  the  respondent  had 
stated  in  his  affidavit  that  it  would  be  ''  gritrvously 
oppressive  upon  him  to  be  compelled  to  pay  the 
said  proceeds,  when  he  had  received  but  a  very 
sm^l  part  of  the  said  property/'  it  «ow  appeared 
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.  The         that  more  than  three  fourths  of  the  properly  bfe- 

—^ 1.   looged  to  him^  and  had  been  sent  on  his  own  ac- 

'^^m!^'      count  for  sale  to  the  most  advantageous  markets^ 
above  a  year  since. 

That  though  the  respondent  had  stated,  **  that 
he  had  not  derived  the  smallest  profit  or  advantage 
from  this  transaction/'  yet  that  it  was  in  reality  a 
speculation  from  which  the  agents  expected  to  have 
received  much  emolument;  that  the  bark  ^nd  cop^ 
per  sent  to  England  and  lost,  were  covered  by  an 
insurance;  that  by  the  statement  in  the  account 
current,  of  the  probable  proceeds  of  the  ship  and 
cargo  at  New  York,  compared  with  the  prices  paid 
by  the  respondent  to  Mr.  Hill  and  Mr.  Griswold^ 
the  respondent  expected  to  realize  above  jgrJOOO 
upon  those  sales  only;  that  those  sales  htiving  been 
eftected,  and  Mr.  Griswold  chained  with  those  pro- 
bable proceeds,  there  was  reason  to  believe  that 
that  part  of  the  speculation  bad  succeeded. 

That  though  the  respondent  stated,  that  one  prin- 
cipal reason  for  listening  to  the  claimkhts  proposals 
was,  ''  the  great  loss  of  interest  which  would  arise 
to  the  captors  on  the  pro'ceeds  of  the  ship  and  cargo 
during  the  doritroversy  of  an  appeal,"  yet  that  by 
the  mode  adopted  no  interest  whatever  would  be 
made  upon  the  proceeds  for  the  benefit  of  the  cap* 
tors,  as  would  have  been  the  case  had  the  methocl 
prescribed  by  the  act  of  parliatnent  been  pursued^ 
by  placing  the  money  upon  public  security,  where 
ihe  accumulating  interest  would  have  paid  the  ex* 
pences  of  the  cause. 

And,  upon  the  Whole,  that  though  these  state- 
ments were  immaterial  to  the  points  in  question,  yet 
that  the  facls  appearing  upon  them,  rendered  the 
principles  laid  down  by  the  Court  still  more  appli* 
cable  to  the  case. 
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The  Court  however  in  fixing  the  time  fot  pay- 
taent  consulted  the  wisheo  of  the  party  himself,  and, 
accordinglyv 

Dtecrted  a  peremptory  monition  to  the  respon- 
dent, to  pay  £4\,ii71  19s.  4d.,  with  interest,  from 
mx  months  after  the  sale,  on  or  before  the  lOth  dajr 
tof  May  next. 
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tnistance  Court. 

rpHE  Ship  Active  was  seized  in  port  by  the  col- 
A  lector.  She  sailed  from  Brisiol  binder  liceoce 
for  St.  Dtmingo,  pttt  into  Cork  for  a  convoy,  wliere 
«he  took  in  thirty-four  cases  of  wine.  She  touched 
at  Madeira,  where  she  exchanged  some  gooits  for 
Wine.  Upon  her  arrival  at  Si.  Vamingo,  she  landed 
the  thirty.four  casks  of  wine,  and  about  a  fourth 
jmrt  of  her  cai^o,  and  took  in  nothing  in  return  but 
souie  c^offee  and  sugar,  for  the  use  of  the  ship,  ex- 
cept a  bale  of  sldps  which  had  been  put  on  board  by 
mistake,  and  were  reianded.  Having  received  some 
damage  she  piit  into  Philadelphia  to  get  a  mast^ 
sold  as  much  of  her  cargo  as  was  required  to  pay 
for  iti  and  then  sailed  for  Haiifax. 

The  King's  advocate  prayed  the  condemnation  of 
this  vessel  and  cargo  upon  two  grounds,  that  of  an 
Importation  from  Pialad^lphia,  And  of  a  departure 
from  the  licence,  by  touching  at  Cork  and  Madeira, 
^nd  not  returning  to  BrisloL 

Judgment.— Dr.  Crake. 
I  cannot  consider  these  as  deviations  from  the  li- 
Cfence.  The  vessel  put  into  Cork  merely  for  the  pur- 
^8e  of  joining  a  convoy,  which  was  afcout  to  saU 
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1  duelling  at 
iUiirk  for  con- 
voy,  and  at 
Afaddra,no 
cheviaiioo  fronl 
a  lirence  to 
sail  from  Bm* 
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diitresB,  with* 
oot  landing 
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cargo,  not  an 
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from  thence. 
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Arrfvi^      from  that  port    This  is  proved  by  the  affidavit  nfi* 
*■  nexed  to  the  claim,  by  all  the  witnesses,  and  by 

5bo8*  '  some  letters  on  board.  This,  so  far  from  being  any 
violation  of  the  licence,  was  only  a  means  of  exe- 
cuting the  powers  given  by  it  with  greater  safety, 
and  it  was  indeed  meritorious  on  the  part  of  the 
captain  and  owners  not  to  expose  their  vessel  to 
capture.  To  touch  at  Madeira  is  not  unusual  in  a 
voyage  to  the  West  Indies^  and  sufficient  latitude 
for  any  such  trifling  departure  from  the  straitest 
course  possible  is  allowed  in  the  licence  itself,  which 
does  not  say  '^  direct  to  St.  Domingo"  It  is  ob« 
jected  that  the  vevSsel  put  into  all  these  ports  for  the 
purpose  of  trading.  A  quantity  of  wine  was  taken 
in  at  Cork  and  was  landed  at  St.  Dotningo.  It  is 
to  enquire  whether  this  was  a  breach  of  the  licence, 
or  even  whether  the  licence  was  violated  in  any 
other  respect,  because  the  licenced  voyage  was  at 
an  end  when  the  vessel  arrived  at  St.  Domingo* 
The  offence,  if  any  had  been  committed,  was  there 
deposited.  The  effects  of  the  licence  ended  there, 
for  the  terms  of  it  did  not  require  that  the  vrasel 
should  return  to  Bristol.  The  moment  she  quitted 
St.  Domingo,  except  as  to  the  protection  afforded 
by  the  licence,  for  having  gone  to  that  port,  she  was 
at  liberty  to  trade  the  same  as  any  other  British 
ship.  Putting  the  licence,  therefore,  out  of  the 
question,  what  is  the  case  of  this  vessel  upon  her 
arrival  here?  She  brings  to  this  port  a  cargo  takeo 
in  at  Bristol^  and  a  quantity  of  wine  from  Madeira. 
These  were  both  lawful  importations.  The  vessel's 
touching  at  St.  Domingo,  which  she  might  do  under 
her  licence,  and  her  putting  into  Philadelphia  in 
distress,  and  purchasing  a  new  mast  and  provisions 
there,  cannot  render  the  voyage  unlawful.  Nor  wae 
it  an  importation  from  Philadelphia^  sinqe  wbatev^ 
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knight  bave  been  the  original  intention  of  the  masltef, 
his  putting  in  there  appears  to  have  been  merely 
occasioned  by  necessity,  nothing  more  was  done  in 
that  port  than  what  the  distressed  situation  of  the 
vessel  required,  and  no  part  of  the  cargo  bi'ought 
here  was  either  ianded  or  entered  there. 

The  Kings  advocate  having  failed  therefore  in 
the  proof  of  his  allegations,  and  there  appearing  to 
have  been  no  groutids  for  ^he  sei/nre  of  this  vessel 
and  cargo,  I  declare  the  same  to  be  restoied  with 
costs. 


ItieShip 

ACTITB. 

Ifay  I8U1, 
1808. 


The  Fly,  Frazet. 

t)n  further  proof. 
Judgment. — Dr.  Croke. 

^T^HE  further  proof  in  this  case  is  insufficient,  and 
-■-  I  therefore  condemn  both  ship  and  cargo.  It 
iias  beien  brought  in  after  nine  months  have  been  al- 
lowed the  parties  for  that  purpose,  and  which  was 
sufficiently  ample  to  have  procured  what  would 
have  been  satisfactory,  if  it  con  Id  bave  been  ob- 
tained. The  vessel  was  taken  upon  a  return  voy« 
age  from  Vera  Cruz^  to  the  Uniled  Slates.  Her 
cargo  consisted  o(  one  hundred  and  fifty  thousand 
dollars,  bark,  and  logwood,  to  a  large  amount.  Th6 
peculiar  nature  of  the  port  from  whence  the  vessel 
was  bound,  and  the  great  value  of  the  cargo,  natu- 
rally engaged  a  considerable  portion  of  the  aiU  n- 
tipn  of  the  Court  at  the  former  hearing,  aud  must 
have  been  no  less  an  object  to  the  owners.  The 
C!oart  therefore  required  proof  of  what  did  ool  ap« 
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Th^^p''^^'  .    Jjear  in  the  first  instance,  of  the  authority  tinder 

July  4ih^       which  this  f  essel  had  gone  to  Vera  Cruz^  and  of  the 

^^^*        ownership  of  th6  American  claimant.    The  trade 

from  the  United  States  to  Vefa  Cruz,  is  not  in  any 

manner  prohibited  by  any  orders  or  instructions 

which  have  been  given  by  His  Majesty, 

With  the  l^ality  of  the  trade,  as  far  as  the  laws 
and  colonial  regulatiouis  of  Spain  are  implicated^ 
and  the  licences  under  which  it  is  carried  on,  as  a 
mere  part  of  the  internal  policy  of  that  country,  we 
have  no  concern.  But  as  the  colonial  trade  is  much 
confined  to  Spanish  subjects,  and  may  be  placed 
under  such  limitations  as  may  render  it  completdy 
ian  adopted  trade  of  the  enemy,  it  was  required  that 
the  claimants  should  produce  the  licence  and  au- 
thority under  which  this  voyage  was  made.  This 
has  not  been  done. 

The  proof  of  property  is  left  as  deficient  as  it  was 
upon  the  first  hearing  and  the  difiiculties  which  then 
nppeared  have  not  been  removed.  The  orders  upon 
the  outward  voyage,  which  are  now  brought  in,  do 
not  explain  the  transaction.  The  master  was  directed 
to  bring  only  dollars  in  return,  but  here  is  bark  to 
the  value  of  two  thousand  seven  hundred  pounds, 
besides  other  goods.  This  at  leaqt  is  an  adyanc^e. 
The  outward  cargo  does  not  seem  to  have  been  paid 
for,  yet  no  authority  appears  for  making  any  ad« 
vances. 

In  short,  the  whole  transaction  is  left  in  a  degree 
of  obscurity,  perfectly  inconsistent  with  a  real  and 
:fair  transaction.  A  business  to  so  large  an  amount 
could  not  have  been  carried  on  without  many  do- 
cuments which  might  have  been  ready  to  produce. 
.Such  a  quantity  of  property  could  not  have  been 
Jeft  so  entirely  without  documents  as  this  now  ap- 
j)eai;s  to  be.    Thpre  must  have  been  authorities^ 
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powers,  acconnte  and  correspondence,  suffidierit  to      '"''^^''^' 
comprehend  the  whole  of  it;  and  to  explain  every       J'w'gJ^^ 
circumstance.     I  feel  no  scruple  therefore  in  con- 
ilemning  both  vessel  and  cargo. 

N.  B.  This  sentence  was  affirmed  by  the  Lords 
of  Appeal,  upon  the  18th  /«/y,  1808. 


* 


Beaver  Schooner,  John  Jones^  Master,  in  Ballast.       4fra  teik 

f  I  iHlS  vessel,  in  ballast,  from  New  York,  was  Tr«deto«. 
-*-  seized  in  port  by  the  collector  of  the  customs  at  J^^^m^* 
Halifax,  The  allegation  on  behalf  of  the  seizure, 
stated  that  she  was  seized  on  the  27th  of  March^ 
1809.  That  a  licence  bad  been  granted  at  Halifax^ 
%o  trade  to  St.  Domitigo,  to  Angus  Shaw,  the  owner 
of  the  vessel,  and  to  Hartsjiome  and  Boggs,  mer- 
chants of  Halifax,  as  shippers.  It  stated  that  the 
produce  of  St.  Domingo,  brought  back  to  some 
port  in  the  province  of  Nova  Scotia,  shall  not  be 
Kable  to  condemnation;  that  she  sailed  from  St. 
Domingo,  to  New  York,  against  her  licence.  That 
ships  must  be  registered  in  the  port  to  "Which  they 
belong;  that  sKe  was  registered  in  Quebec^  not  the 
port  she  sailed  from. 

Claim  of  Master. 
The  ship,  in  ballast,  was  claimed  for  Angus  Skaw^ 
of  Quebec,  who  was  the  owner,  according  to  the 
best  of  deponent's  knowledge  and  belief.  In 
Jfovember,  appointed  to  the  command  by  Messrs. 
Jtobinson  and  Hartshome,  of  New  York,  the  agents 
1^9  hjd  understood,  a9d  yerily  believes  of  the  said 
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Schooner. 
1809. 


Angus  Shaw.  In  1808,  he  sailed  id  November^  for 
HaliJasCj  arrived  in  December^  addressed  to  Harts- 
home  and  Boggs — if  a  licence  could  be  procured, 
to  Havannah^  or  otherwise  to  St.  jPomingo — master's 
tfame  indorsed  at  Halifax — obtained  a  licence, 
ss^iled  28th  December^  arrived  at  Port  au  Prince, 
27tb  January ;  disposes  of  bis  cai^o»  took  on  board 
a  cargo  of  coffee  aud  wood,  for  dunnage.  Before 
he  left  St.  Domingo,  he  received  intelligence  that 
His  Majesty  had  granted  permission  to  vessels  to 
carry  and  I'eturn  cargoes  to  the  United  States^ 
Sailed  14th  February ,  for  New  York%  arrived  4th 
Marchy  discharged  his  cargo,  thereby  concluding 
Ms  voyage. 

19th  Marchf  sailed  from  New  York,  in  ballast, 
for  Halifax,  arrived  26th,  and  seized  27th  March. 
Mftster's  Examination. 

4th.  Took  thf5  command ;  6th  November,  the  for- 
mer master,  Angus  M^Jntyre,  delivered  the  papers; 
6tb  known  her  only  froiQ  the  ^\xx\^  he  took  charge. 
Built  in  Quebec, 

7th  Believes  the  licence  did  not  virarraqt  or  autho* 
rize  her  to  proceed  on  the  voyage,  as  pursued  by 
the  deponent,  only  back  to  Halifax;  but  on  his 
arrival  at  St.  Domingo,  having  seen  a  proclamation, 
which  was  stated,  and  he  believes  to  have  been 
]/3Sjaed  by  I)  is  Majesty,  as  it  is  called  the  king's  pro- 
clamation, authorising  British  subjects  to  trade  and 
carry  the  produce  of  St.  Domingo,  to  neutral  ports, 
he  was  induced  to  go  to  New  York.  g.  Poes  no( 
know  under  whose  management,  before  he  took  the 
command ;  since,  under  the  direction  of  Messrs. 
Robertson  and  Hartshome,  he  corresponds  with 
them  only  respecting  her  concerns.  9.  Cannot  ua* 
dertake  to  swear  who  are  the  owners,  further  than 
)^e  belieye.3  h«r  rei^ter  inrill  U^U.    Believes  4^gtif 
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Skat0  is  the  real  owner,  as  his  name  is  in  the  regis* 
ter :  no  correspondence  with  him. 
Papefs. 

Ist  Register.  Angus Shaw^oyruer^  Angus M^Intjf re, 
master;  built  at  Quebec^  2d  November ,  1805. 

4th  Indorsement  at  Quebec.  On  the  change  of 
master,  to  Louis  Leverai,  4th/fe/y,  1806;  to  Basil 
Planii,  23d  August,  1806;  to  Angus  M'lnlyre,  9tA 
May^  1807;  to  Jmes,  23d  ,December,  1808,  at 
Halifax.  8th,  St.  Domingo,  clearance  to  Hmlifax^ 
l\ih  Fdnwirtf. 

Sentence.— JDr.  Croke. 

There  are  two  preliminary  questions  upon  the  in* 
capacity  of  the  claimant.  It  is  said,  1st,  that  it  is 
not  Angus  Shaufs  property,  because  Robertson  and 
Hartshome  have  the  management.  The  cases 
which  have  been  quoted  of  Robertson  and  French, 
4  East.  130.  Thomas  and  Joyle,  5  Esp.  88,  were 
founded  upon  possession  as  owners;  here  Robertson 
and  Hartshome  appear  only  as  agents,  which  is 
stated  in  the  master's  examination.  This,  coupled 
with  the  register,  and  there  being  no  proof  to 
the  contrary,  is  evidence  sufficient  of  the  property. 

It  has  been  argued,  2dly,  that  the  owner  has  not 
complied  with  the  register  acts ;  that  she  has  been 
employed  from  and  to  N^v  York,  which  therefore 
is  the  port  to  which  she  belongs,  and  yet  she  was 
roistered  at  Quebec.  By  several  indorsements  on 
the  register,  she  sailed  from  and  to  Quebec  till  May, 
1807.  There  is  no  evidence  how  she  has  been  em* 
ployed  from  that  time  to  November,  1808,  but  there 
is  no  proof  that  she  was  not  employed  from  Quebec; 
and  during  the  winter  she  must  either  have  been 
unemployed  in  the  river  St,  Lawrence,  or  must  bavQ 
been  employed  from  other  ports.    The  owner's  r^sn 


The 
Beaver 

Schooner. 


)76  CASES  DETERMINED  IN  THE 

Ti«         dence  at  Quebec^  aod  the  emplayment  of  the  vessel 

Schooner,      then,  for  a  length  of  time,  is  a  sufficient  compliance 


ApHMJh      with  the  act, 
1M9.  xiie  master  is  3aid  not  to  be  $t  British  subject,  but 

he  was  born  in  tScaUcmd^  lived  there  till  withiq  four 
years,  and  is  unmarried;  on  talking commsm^  of  a 
British  ship,  he  again  resumed  a  British  qharac^er^ 
and  is  not  a  citizen  of  any  other  country. 
As  to  the  main  allegation. 
The  vessel  is  said  to  be  liable  to  forfeitui^e,  foe 
having  broken  her  licence,  by  going  irppi  St.  I?ih 
mingo  to  New  York^  and  not  having  returned  with 
a  cargo  to  Halifax.  Since  the  order  ofx  council 
upon  which  that  licencie  was  granted,  .viz.. 15th  Juljft 
1807,  permitting  a  qualifiefi  trafleto  ^L  Domingo^  to 
licenced  vessels;  another  order  was  isspedi  14th 
December,  1808,  laying,  open  the  trade  to  ^.  J>(h 
mingo,  to  all  British  subjects,  and  issued  prders, 
previous  tp  the  sailing  of  this  yessel  frqm  v&V.  J)ih 
mingo  To  maintain  this  ground,  the  prosecutpr 
must  prove  that  the  Claimant,  by  having  rec^iyed  ?^ 
beneficial  licence  from  His  IVfajestyi  before  the 
trade  was  laiJ  open,  is  now  in  a  worse  conditioQ 
than  all  other  subjects,  who  have  re<:eiyed.  no  such 
benefit,  which  is.  monstrous. 
To  support  this,  they  argue,  tha(  the  li^ce  :was 
conditional,  and  the  condition  has  been  broken. 
No  such  thing.  There  was  no  condition  to  bring  a 
return  cargo  to  Halifax.  The  out  cai^  was  pro- 
tected, so  was  a  return  cargo,  but  there  w^  no  ob- 
ligation upon  the  owner  to  bring  back  such  a  qaigo, 
even  without  the  second  order.  1  do  uot  think  the 
yessel  was  confiscable.  Her  voyage .  from  JSt.  Ho^ 
mingo  to  New  York  was  not  protected  by  it,  and  if 
she  had  been  seized  upon  that  voyage,  the  ve9sel 
Mrpuld  have  been  confiscable,  but  the  cargo  having 
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been  unloaded  at  New  York,  ihe  offenee  was  there 
deposited,  and  unless  the  yes^el  had  been  caught  in 
the  fact,  was  not  subject  to  confiscation  after- 
wards. 

Besides  the  voyage  was  completed  at  New  York, 
and  the  present  is  a  new  voyage 

Even  uuder  the  licence  only,  then  it  does  not  ap- 
pear, that  the  vessel  would  have  been  confiscable. 
Bat  now  the  licence,  with  whatever  conditions  or  re- 
strictions it  contained,  is  swept  away,  and  mei^ed  in 
the  order  which  lays  the  trade  quite  open.  The 
claimant  is  entitled  to  the  full  benefit  of  it,  as  it  bears 
date  antecedently  to  the  commencement  of  the 
transaction. 


Schodner. 
1809 


I  restore  the  vessel  with  costs. 


The  Schooner  Eleanor,  Hall 

THIS  case  having  been  appealed  to  the  High  Court 
of  Ailmiralty,  and  the  Judgment  of  this  court 
affirmed,  upon  much  the  same  groondis,  with  those 
which  were  stated  by  the  Judge  of  ihe  Vice  Admi- 
ralty Court,  they  are  not  here  repeated.  They  are 
reported  in  Dr.  Edwards^  toL  1,  p.  135. 


1809. 


La  Furi£USe« 

fTIHIS  vessel  was  taken  by  La  Bonne  Citoyenne, 
-'-  Captain  Mounsey,  on  the  6th  of  July,  1809,  an 
allegation  was  now  given  on  behalf  of  the  Inflexible, 
Captain  Brown,  as  joint  captor.  The  cause  came 
on  upon  the  admission  of  the  all^^ation. 

N 


1809.' 

Joint  captm, 
con|aiict  ex- 
pedition plead* 
ed  in  an  allega- 
'tion  not  proved 
bytbe  eridenctt 
actnaly  and 
constrnctiTe, 
atiistaoce  not 
proYcd. 
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La  Fori BDJg.         JuDGEBIENT— -Dr.  Croke. 

Sept^ak,  Id  deciding  upon  the  admissibility  of  this  all^a^ 

^^^*         tion,  the  court  has  to  consider,  whether  the  parties, 

if  they  can  prove  the  facts  as  there  stated,  have 

made  out  such  a  case,  as  will  support  their  claim  to 

be  considered  as  joint  captors. 

In  the  first  article,  they  plead,  that  the  Inflexible 
and  La  Bonne  Citoyenne^  were  under  joint  orders 
to  convoy  a  fleet  of  merchantmen  to  North  America^ 
and  that  Captain  Mounsey  was  under  Captain 
Brown's  orders* 

In  the  second,  that  they  sailed  together  on  the  1 8th 
of  June^  with  fifteen  sail,  under  their  joint  convoy, 
under  the  command  of  Captain  Broum. 

In  the  third,  that  on  the  second  of  July,  at  four 
in  the  morning,  a  strange  sail  appeared,  distant 
about  fifteen  or  sixteen  miles;  that  Captain  Bfown 
ordered  La  Bonne  Ciloyenne  to  chase  and  examine 
the  strange  sail;  that  thick  weather  came  on,  and 
La  Bonne  Citoyenne  was  separated  from  the  rest  of 
the  convoy. 

Fourthly,  that  La  Bonne  Ciloyenne  having  ex- 
amined the  strange  sail,  shaped  her  course  to  rejoio 
the  convoy.  That  at  Noon,  of  the  5th  of  July^ 
the  Inflexible  being  to  the  northward  of  La  Bonne 
Citoyenne^  about  fifty-one  miles  distant,  and  out  of 
sight;  Captain  Mounsey  chased  the  Furieuse,  and 
about  four  in  the  morning  of  the  (ith,  the  Furieuse 
was  seen  from  the  deck  of  the  Inflexible,  above 
fifteen  miles  distant,  steering  nearly  the  same 
course,  and  La  Bonne  Citoyenne  was  seen  from  the 
mast  head  of  the  Inflexible,  in  chase,  at  the  distance 
of  about  twenty-nine  miles.  Fifthly,  that  LaFurieuse 
upon  discovering  the  Inflexible  with  the  convoy,  was 
intimidated,  and  was  induced  to  alter  her  course 
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frDm  North  West,  and  by  North,  to  South ;  in  con-  i-aFuhhuw. 
sequence  of  which,  she  was  under  the  necessity  of  Sept.  4% 
approaching  La  Bonne  Citoyenney  and  did  actually 
approach  her,  and  about  nine  o'clock  the  same  day 
La  Bonne  Citayennehrow^i  her  to  action,  and  cap- 
tured her  about  four  in  the  afternoon  of  the  same  day. 
La  Bonne  Citoyenne  did  not  afterwards  rejoin  the 
convoy,  but  bore  away  to  Halifax. 

Sixthly,  that  the  Inflexible  was  not  in  sight  at 
the  time  of  capture,  being  distant  thirty  •or  forty 
miles,  nor  did  she  alter  her  course,  or  chase,  but 
continued  with  the  convoy,  believing  it  to  have  been 
a  detained  vessel,  nor  could  Captain  Brown  have 
Tenturcd  to  chase  to  leeward,  without  being  in 
danger  of  separating  from  his  convoy,  and  neglect- 
ing his  duty. 

Seventhly,  that  if  the  Furieuse  had  continued  the 
course  she  was  steering,  she  would  either  have  come 
into  the  convoy ,or  escaped  trom  La  Bonne  Citoyenne^ 
and  she  would  have  contiuued  such  course,  had  she 
not  been  intimidated. 

These  are  the  facts  as  stated  in  the  allegation,,  and 
I  must  premise,  that,  as  a  general  principle^  it  has 
been  the  object  and  intention  of  the  Courts  of  Vice 
Admiralty,  to  narrow  rather  than  to  extend^  the  in- 
terest of  joint  captures,  and  to  confine  as  much  as 
possible,  the  benefit  of  prize  to  such  vessels  as  are 
the  real  and  actual  captors.  For  in  many  cases  it 
would  be  extremely  hard,  that  they,  who  have  borne 
the  burden  and  heat  of  the  day,  should  be  linhle  to 
be  dispossessed  of  a  part  of  their  reward,  by  vessels 
which  had  no  other  merits  than  that  of  having  beeu 
in  sight,  or  under  such  circumstances. 

This  claim  may  be  reduced  to  three  points,  1  st^  that 
an  actual  assistance  wa9  rendered.    Secondly,  that 

N  2 
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La  FtmisvtB.  there  was  a  eonstructive  aiBBistaoce ;  and  thirdly^ 
^s^.4th,      that  these  two  vessels  were  employed  in  a  conjunct 
^^^'        expedition. 

The  actual  assistance  which  has  been  alledged,  U, 
that  La  Furieuse  upon  seing  the  Indexible,  changed 
her  course,  and  by  that  means,  ran  into  the  mouth 
of  La  Sonne  Citoyenne.  But  it  is  not  a  very  re-- 
mote  contribution  to  a  capture,  or  every  circumstance 
which  may  have  led  to  it,  which  is  sufficient  to 
constitute  a  vessel  a  joint  captor. 

The  cases  of  th^  Waaksamkeit  and  Fnrie  •  bear 
much  resemblance  to  the  present.  The  capturing 
vessel  and  the  alledged  joint  captor,  were  both  em-* 
ployed  in  the  same  convoying  service.  The  Dutch 
frigate  parted  upon  seeing  the  other  vessels,  and  waa 
thereby  more  easily  taken,  separately.  But  that 
circumstance  alone,  was  not  held  to  be  sufficient  in 
the  case  of  the  Waaksamkeit^  becauseproof  of  other 
facts  ws^s  required  by  the  court.  In  the  Furie  it 
was  held  that  all  effect  of  presumptive  assistance 
was  extinguished  by  the  distance  and  actual  con- 
test ;  which  took  place  twelve  hours  after  the  vessel 
had  been  seen,  though  a  joint  chase  had  actually 
been  begun. 

In  this  case,  Captain  Brown  was  perfectly  uncou-* 
Bcioys  of  what  was  going  on,  he  did  not  even  know 
that  it  was  an  enemy,  and  believed  it  to  have  been 
a  detained  ship.  He  had  no  intention  therefore^  of 
chasing  or  rendering  any  assistance,  and  performed 
no  act  with  that  view,  but  pursued  his  course  with* 
out  alteratioQ.  The  Furieuse  was  not  intimidated, 
and  thereby  induced  to  surrender  by  having  seen 
the  Inflexible^  for  as  Ibe  JPtfn^ti^e  thereupon  changed 
her  course,  the  Inflexible^  continuing  her  former 

♦Rob.m.i. 
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cmirae,  Hie  distance  jfr^mi  tfiat  time  was  contiDtrally  l^^j^^tidii. 
IQcreasing.    The  Furieuse  had  perfectly  made  ber      sipi.4% 
escape  from  the  /»^a?iife,  and  was  out  of  sight.        ^^' 
The  engagement  continued  a  long  time,  and  it  was 
not  till  twelve  hours  after  seeing  the  Infteseibh^  UtaX 
the  capture  was  made.  ' 

2d.  A  constructive  assiiitance  is  alledged  upon 
the  ground  that  tb^  Infiewible  was  in  sight  during 
part  of  the  chase,  which  alone,  it  is  said,  will  iutitle 
her  to  share. 

Most  of  the  cases^  which  have  been  quoted  to 
prove  that  being  in  sight  would  intitie  a  vessel  to  be 
rdnsidisred  as  a  joint  captor,  suppose  it  to  have  beea 
»t  the  time  of  suri^nder.  Even  then,  an  opposite 
ieonrse  ferms  ati  ^exception,  atid  every  other  circum- 
stance which  shews  there  was  m>  Anmus  perse^ 
^fuetuU,  as  a  want  of  knowledge,  attd  intention. 
fiere  the  two  vessels  were  sailing  at  a  lai^  angle 
from  each  other,  and  the  distance  was  continually 
inc^neasing.  C^pt^in  Sraum  took  it  for  a  detained 
vessel,  antl  therefore  he  had  no  design  of  co- 
operating. But  tAere  is  another  consideration  more 
material:  The  Captain  of  the  Inflexible  couM  not 
have  quitted  the  convoy,  to  chase  a  strai^ge  sail, 
without  a  breach  of  his  duty.  In  the  Waaksamkeit 
it  was  held  necessary  t^o  prove,  that  the  capture  was 
made  within  such  a  distance  as  wouM  not  totally 
have  removed  the  vessel  from  the  hit  limits  of  her 
convoy  duly.  Here  it  is  admitted  by  the  allegation, 
for  it  is  stated,  ''That  jCaptain  Brown  could  not 
have  ventured  to  chase  to  leeward,  withotit  being 
in  danger  of  sei>aratingfrom  his  convoy^  and  neglect- 
mg  his  duty."  All  constructive  assistance  must  be 
founded  upop  a  supposition,  that  an  actual  assist- 
ance would  have  been  given  if  necessary.  It  cannot, 
therefore,  lb%  raised  in  c^ses  whbue  Auth  assistance 
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jjkTvniEvtE:  could  only  have  been  given  by  a  breach  of  doty, 
*  Sept.4%      vfhich  is  in  se  a  legal  impossibility. 

^®^'  It  is  next  alledged,  that  these  two  vessels  were 

engaged  in  a  joint  operation,  that  of  convoying  a 
merchant  fleet,  in  which  both  were  equally  em- 
ployed. 

The  general  principle  relating  to  asisociated  vessels 
was  laid  down  in  the  leading  case  of  the  Vryhied* 
but  there  the  exceptions  were  principally  dwelt 
upon.  In  the  case  of  the  Forsighied-f  the  general 
rule  was  stated  more  distinctly.  *'  A  fleet,  asso« 
ciated  by  public  authority,  is  considered  as  one 
body,  unless  detached  by  orders^  or  entirely  separated 
by  accident ;  and  what  is  done  by  one,  continuing 
to  compose,  in  fact,  a  part  of  that  fleet,  ensures  to 
the  benefit  of  aJI.  By  detachment,  is  meant  for 
~  Bome  distinct  and  separate  purpose,  which  carries 
them  out  of  the  scene  of  common  operation  for  the 
time;  not  merely  whether  they  were  sent  only  on 
the  look-out  to  preserve  their  connection  with  the 
Bervire  of  the  fleet,  and  maintain  their  dependence 
upon  it." 

Hence  arise  two  points  for  enquiry.  Was  this  a 
joint  enterprize?  Was  La  Bonne  Citoyenne  de- 
tached from  it  ? 

1st.  It  is  stated  that  ''  the  Inflexible  was  ordered 
by  the  Admiralty  to  proceed,  in  company  with  La 
lionne  Citoyenne^  from  Portsmouth  with  a  convoy 
of  merchant  ships.  Captain  Mounsey  was  placed 
under  the  orders  of  Captain  Browfi^  and  was  di- 
xected  to  associate  and  co-operat^  with  him  in  the 
protection  and  safe  conduct  of  the  convoy,  and  to 
obey  his  orders."  This  certainly  constitutes,  in  tha 
fullest  manner,  a  joint  enterprize. 

2d.  Was  there  a  detachment  on  a  separate  ser* 
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vice?    To  examine,  to  chase  within  due  limits,  and    ^ Fpkiipm, 
to  capture  the  enemy's  vessels,  is  no  doubt  a  part  of      s^.4ih, 
the  duty  comprehended  within  the  service  of  a  con-        ^^^* 
voy.    In  this  chase  Captain  Maunsey  was  within  the 
line  of  his  duty  in  furthering  the  common  object 
and  purpose  of  the  convoy,  and  was  therefore  di- 
rected by  Captain  Brawn  to  chase  the  strange  sail, 
in  the  bourse  of  which  duty  this  capture  was  made. 
The  connection  was  perfectly  kept  up  by  his  making 
a  signal  to  Captain  Mounsey  not  to  risque  losing 
sight  of  the  Commodore,  and  the  actual  separation 
was  only  in  consequence  of  an  accidental  fog.    So 
Ibat  LfiL  Bonne  Citoyenne  was  not  detached  from  the 
convoy  at  all.     In  the  Farsighied^  instructions  given 
to  a  vessel  '*  to  avoid"  being  at  such  a  distance  as 
not  to  observe  signals,  was  held  not  to  be  a  de- 
tached service.    That  case  applies  exactly  to  the 
present ;  but  there  are  some  facts  even  more  favour- 
able, and  which,  though  not  sufficient  to  found  a 
joint  capture  upon,  as  amounting  to  an  actual,  or 
even  a. constructive  co-operation,  yet  are  circum" 
stanees  which  afford  stronger  proof  of  connection 
between  the  two  vessels,  and  with  the  prize.   There 
the  captured  ships  were  not  seen  by  the  fleet  till 
they  were  in  the  possession  of  the  captor,  so  that  he 
could  have  derived  no  manner  uf  benefit  or  assists 
auce  from  it  whatever.    In  this  case  the  prize  was 
actually  seen  by  the  Inflexible  during  a  parjt  of  the 
chase.    Some  remote  aid  was  afforded  by  the  In* 
JUxibU.    3otb  officers  were  acting  in  their  proper 
stations;  Brown  protecting  the  convoy,  Moumejf 
chasing  the  enemy*    If  Brown  bad  pot  staid  with 
the  convoy,  Mounsey  could  not  have  quitted  it  to 
chase.    By  falling  in  with  the  Inflexible^  the  prize 
was  so  far  intimidated  as  to  change  her  course,  by 
which  means  La  fioime  Citoyenne  was  enabled  to 
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LAggmrusm   ^ome  up  with  her,  and  in  consequence  to  take  her- 
Sepi.4\h,  '^    The  Infleodhh  was  certainly  the  cauM  sime  qui  nan 
^^'        of  the  capture. 

If  the  good  of  the  service  is  to  be  attended  to, 
that  would  support  th^  admission  of  this  claim.  If 
ships,  by  chasing  out  of  sight,  could  exclude  the 
other  Tessels,  engaged'  in  the  same  serYice,  from 
chasing  in  prize,  it  would  act  as  an  encouragement 
to  violate  their  duty,  Sy  going  too  far  from  their 
convoy. 

I  admit  this  allegation  to  proof. 

This  cause  came  on  to  be  heard  upon  the  erip 
dence  on  the  25th  Nov.  1809.  It  was  proved  that 
the  Furieuse  was  not  intimidated  by  having  seen  the 
Infleorible^  that  assistance  was  then  impos6ible,andthe 
surrender  was  in  consequence  of  all  her  ammunition 
being  gone.  It  appeared  to  be  far  from  a  clear  point; 
that  the  Stmne  Citoyenne  could  not  have  come  up 
with  the  prize  if  she  bad  not  changed  her  course  npoa 
seeing  the  Inflexible  ;  several  of  the  witnesses  swore 
that  she  could  have  overtaken  her.  Most  of  the 
questions  of  law  having  been  argued  and  decided 
upon  the  admission  of  the  allegation,  the  case  turned 
upon  the  joint  co*operation.  The  orders  from  the 
Admiralty  were  produced,  which  were  to  the  follow- 
ing purport.  "To  J.  Broum,  Esq.  commanding 
the  Inflexible,  at  Spithead,  17th  May,  r80».  You 
are  to  proceed  forthwith  to  Halifax,  taking  with 
you  any  merchant  ships  may  be  lying  at  SpU" 
head  ready  for  sea,  and  on  arriving  there  to  put 
yourself  under  the  command  of  Sir  John  B^kae^ 
Warren^  The  other  was  directed  "to  W.  Mounsey, 
Esq.  La  Bonne  Cttoyenne,  Jst  June,  1809.  You  are 
lo  enquire  for,  and  take  under  your  convoy,  such 
vessels  as  may  be  ready  to  sail  to  Nova  Scotia,  Nem 
JSmnswick^  and  Canada  i  you  ate  to  put  to  sea  on 
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Ihe  lOtb,  and  to  part  on  the  Green  Bank^  and  pursue  i^^^wiwtm. 
your  voyage  to  Canadar  se^.  4tii, 

The  Court  thereupon  observed :  "  Such  an  asso-  **^' 
ciation  as  will  constitute  a  conjunct  expedition, 
must  be  by  superior  authority.  It  is  not  the  mere 
accidental  saiiiog  of  vessek  together,  although  the 
senior  afficer  would  necessarily  have  the  command 
of  the  whole,  and  the  others  were  bound  to  obey  his 
signals.  It  must  depend  upon  the  nature  of  the 
orders  upon  which  they  sailed. 

la  these  orders  no  association  whatever  is  ex- 
pressed,  no  instructions  are  given  to  Captain 
Maunsey  to  put  himself  under  the  command  of 
daptain  Sraum.  The  orders  issued  at  different 
times  and  bear  different  dates.  Captain  Brawn 
might  have  sailed  before  Captain  Mounsejfs  orders 
arrived.  The  services  are  different.  Brown  was 
bound  for  Halifax^  Mounsey  for  Quebec^  Mounsey^ 
indeed,  was  to  take  charge  likewise  of  such  vessels 
as  were  destined  to  Halifax^  in  his  way,  in  case 
iSuch  happened  to  be  ready  to  sail.  But  this  was 
only  an  incidental  part  of  his  duty.  Their  duties, 
tberefoje,  so  far,  incidentally  coincided;  but  they 
could  not  be  considered  as  composing  one  conjunct 
and  indirisible  expedition. 

I  am  of  opinion,  therefore,  that  the  allegation 
^ven  in  on  behalf  of  the  Inflexible^  is  not  supported 
by  the  evidence,  and  I  pronounce  against  its  claim 
to  be  admitted  as  a  joint  captor. 

N44e.  The  sentence,  in  this  case,  was  affirmed  b^ 
4iie  Lords  of  Appeal,  9th  May,  181 1. 
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Jam  atfay 
1810. 

On  the  12  Car* 
11.  chap.  18. 
Sect.  t.  aliens 
exercising  the 
trade  ol  a  mer- 
dtant  in  the 
colonics.  Ame- 
ricantre'atydis- 
iolved  all  con- 
nection with 
the  subjects  of 
the  United 
Sutes^   Per- 
sons bom  un- 
der the  iLing's 
allegiance 
there,  not  in- 
titled  to  the 
j^rivileges  of 
British  sab* 
jects. 


The  Providence,  Mac  Nutt^ 

Burbank's  Case. 

THE  King  against  329  barrels  of  mackarel,  22 
half  barrels  of  mackarel,  18  hogsheads  of  cod* 
fish)  4  hogsheads  of  beans,  4  tierces  of  rice,  138  bar- 
rels of  flour,  1  barrel  of  alewives,  8  barrels  of  salmon, 
and  12  boxes  of  herring.s  seized  by  ThonuLM  N. 
Jefferffj  Esq.  Collector  of  the  Customs  for  the  port 
oi  Halifax^  on  board  the  schooner  Providence^  Mac 
Nutt,  Master, 

Judgment. —  Dr.  Croke. 
A  libel  has  been  given  in  this  case  on  behalf  of 
his  Majesty,  which  pleads,  first,  that  by  a  certain 
statute  of  the  1 2th  year  of  his  late  Majesty,  King 
Charles  II.  it  is  provided,  That  no  alien,  or  person 
not  born  within  the  allegiance  of  the  king,  shall 
exercise  the  trade  or  occupation  of  a  merchant,  or 
factor,  in  any  island,  plantation,  or  territory,  thereto 
belonging,  or  which  may  hereafter  belong  to  his 
Majesty,  his  heirs,  and  successors,  in  Asia,  Africa^ 
or  America,  upon  pain  of  forfeiture  of  all  his  goods 
and  chattels,  or  which  are  in  his  possession.  (12  Car. 
11.  c,  18.  Sect.  2.)  The  second  article  pleads  the 
jurisdiction  of  the  Court,  under  the  49th  of  the 
King.  Third,  that  th^  articles  specified  were,  on 
the  10th  day  of  December,  1809,  at  Halifax,  ia 
Nova  Scotia,  one  of  his  Majesty's  colonies,  or  plan- 
tations, in  America,  seized  by  Thomas  Jff.  Jeffrey, 
Esq.  the  Collector  of  the  Customs,  as  forfeited  to 
his  Majesty,  for  that  the  same  were  owned  by,  or 
in  the  possession  of  one  Eleazer  Burbank,  an  alien 
and  foreigner,  who,  at  the  time  of  such  seizure,  was 
i^xerci^ing  the  trade  and  occupation  of  a  merchant;. 
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er  factor,  at  Haltfax^  aforesaid,  and  who  had  then   ^    '^^ 

and  mere  shipped  the  same  goods  and  chattels  as  a  «*-— — ^ 

merchant,  or  ftictor,  at  Ualijax  aforesaid,  in  and  on      '^'^i^ 

board  a  certain   British  sliip  or  vessel  ealled  the 

Providinee^  whereof  one   TAamas  Mac  Nult  was 

the  Master,  for  the  purpose  of  transporting  and  carry^- 

ing  the  same,  in  and  on  board  the  said  schooner  to 

the  British  colony  or  plantation  in  South  America^ 

called  Surinam;    he,    the  said  Eleazer  Bui^bank^ 

having,  as  a  merchant,  or  factor,  at  Halifaa  afore*- 

«aid,  chart€r€d  and  hired  the  said  British  vessel  for 

that  purpose,  all  of  which  is  contrary  to  the  statutes 

in  such  case  made  and  provided,  wherefore  the  said 

articles  are  liable  to  forfeiture,  and  ought  to  be  iot-^ 

feited  and  condemned. 

In  answer  to  this  libel,  a  claim  and  answer  has 
i>een  put  in  by  Eleazer  Burbanky  stiling  himself, 
Jate  of  Salem^  merchant,  now  residing  in  Halifax^ 
and  Jo/in  Osborue,  of  Halifax^  merchant,  which 
fitates,  first,  that  the  said  Eleazer  Burbank  for  him- 
self saith,  that  he  is  not  an  alien,  or  person  not  bora 
within  the  allegiance  of  the  King*  but  on  the  con<- 
Irary,  was  born  in  the  loth  year  of  his  Mc'ijesty's 
i^ign^  at  Deerfield,  in  his  Majesty's  then  province  of 
New  Hampshire^  and  is  therefore  a  natural  born 
subject  oi  his  Majesty.  That  becoming  desirous  of 
residing  altogether  in  this  province,  and  of  removing 
his  family  and  property  hither  from  the  United  States, 
where  he  formerly  lived  ;  for  this  purpose  he  mad^ 
application,  by  petition,  to  the  Lieutenant  Governor, 
and  obtained  his  Csccellency  s  permission  to  reside 
here,  aad  also  to  bring  his  property  here,  and  that 
j^e  therefore  took  the  oath  of  allegiance.  That  having 
a  band  fide  intention  of  taking  up  his  permanent  resi- 
dence in  this  province,  he  projected  a  voyage  from 
M<Uifit9f  tQ  Swrimmf  and  back^  Qud  chi^rt^red  tb|| 
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*iiie         remdl ;  that  in  eonjunctioa  with  /dAft  Osbame^  tiie 

»^ — ! — -^   other  redpo.  dipnt,  he  loaded  the  said  schooner  with 

"twl**      goods,  two-third  parts  thereof  ou  hnTown  account, 

and  the  other  third  on  account  of  the  said  JoAn 

Osborne.    He  prays  therefore  that  they  may  be 

restored. 

Upon  petition;  Buthank  amended  his  claim,  aaad 
pleaded  the  statute  of  the  13th  Geo.  IL  entitled^ 
*i  An  act  for  naturalizing  such  foreign  protestaiils  as 
j^all  settle  in  His  Majesty's  colonies  in  AwericaJ* 

A  reply  was  given  by  the  king's  advocate  to  this 
answer,  in  which  he  alledged,  that  the  said  goods 
ought  to  be  condemned,  notwithstanding  any  thing 
in  the  said  answer,  for  that  Eleazer  Bnrbomk^  in 
whose  possession  they  were,  was  an  alien. 

Upon  these  pleadings  S(6veml  exhibits  have  been 
brought  into  the  registry,  and  a  great  number  of 
witnesses  examined.  Upon  those,  the  facts  arfe 
proved  to  have  been  as  follows.  That  Burbank 
was  born  in  the  United  Siafes  of  America^  in  the 
]6th  year  of  the  present  King,  when  they  were 
colonies  of  Great  Britain.  That  he  resided  there 
till  the  latter  end  of  last  year,  when  being  desirous 
of  removing  his  family  and  property  fnto  this  coun- 
try, and  to  become  a  subject  of  the  King,  he 
petitioned  the  governor,  and  received  from  him  a 
licence,  bearing  date  the  2d  of  December^  in  theire 
words :  '^  permission  is  hereby  granted  to  Biewtet 
Burbank,  an  alien,  to  reside  within  this  provinoe 
during  pleasure,  he  having  given  bonds  aceoiding 
to  law,  and  in  such  case  niade  and  provided ;  signed 
Ge&rge  Ptevost!'  The  law  to  which  the  licence 
refers,  is  a  provincial  law^  passed  in  the  general 
asaembly  ^f  the  province^  in  the  38th  year  of  th« 
King,  which  enacts  that,  **  no  alien  who  shall  come 
to  reside  within  the  province  of  iVeiMi  iS^e^,  shatt 
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be  pennitted  to  be»  awl  Teinain  Mrithin  the  provioce,    ^  Jvu^wcb, 


without  a  sf»ecial  permit,  under  the  hand  aad  seal 
of  the  goveroor ;  that  to  attain  such  permit,  he  shall  "^^lio!^ 
state  Id  writing,  his  name,  age,  place  of  nativity* 
rank,  and  occupation,"  provided  he  shall  enter  into 
a  bond  for  his  good  behaviour,  and  comply  with 
certain  other  regulations ;  "  and  it  is  farther 
enacted,  that  if  any  alien,  as  aforesaid,  shall  not  ob- 
tain a  permit^  he  shall,  on  conviction  thereof,  be 
eentenced  to  imprisonment*  or  pay  such .  fine  as 
fihaU  be  imposed  by  the  court*  before  whom  he  shall 
be  convicted,  and  be  trapsported  beyond  His  Majes* 
ty'a  dominions  in  Jimerica^  to  sucli  place  as»  th^ 
governor  may  think  proper/' 

This  prosecution  is  founded  upon  a  clause  of  the 
celebrated  navigation  act,  of  Charles  the  Second, 
which,  though  not  often  acted  upon,  yet  never 
having  been  repealed,  and  having  even  been  recog- 
luzed  by  the  legislature  within  a  very  few  years,"^  is 
still  in  force,  unless  so  far  as  it  may  have  been  par- 
tially repealed  by  any  particular  subsequent  acts* 
as  has  been  alledged  by  the  claimants,  or  unless 
the  parties  are  protected  by  the  .governors  licence* 

It  may  be  convenient  to  consider  first,  w.hetlier 
the  claimants  are  persons  who  come  within  the  act, 
that  is  whether  they  are  aliens^  or  persons  not  bora 
within  the  allegiance  of  our  Sovereign  Lord  the 
King,  and  are  escercisiug  the  trade  or  occupation  of 
a  merchant  ox  factor,  within  this  province.  It  is 
admitted  that  John  Osborne  is  a  British  subject. 
The  only  question  relates  to  Eieazer  Burhank^  who 
is  alledged  to  be  an  alien,  and  therefore  that  his 
property  is  forfeited  under  the  act;  as  likewise  the 
fest  of  the  cargo,  whether  Jbelonging  to  Osborne  or 
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1810. 


others,  as  having  been  found  in  the  possession  of 
Surbank. 

I  shatl  consider  the  following  questions : 

1.  Is  Butbank  an  alien? 

2.  Has  he  been  exercising  the  trade  of  a  mer- 
#'hantbere? 

3.  Were  the  other  gomis  founct  in  his  possession?' 

4.  Is  he  protected  by  the  govenwir  s  Hcencer  or» 

5.  Is  this  clause  of  the  act  repeated  by  subse- 
quent statutes? 

5.  It  is  proved,  or  admitted,  that  Eleazer  Ttwr^ 
hank  was  bom  within  the  allegiance  of  the  king»  in 
the  I5tb  yeJlr  of  his  reign,  at  Deerfieldy  in  His 
Majesty's  then  province  of  New  HampshirCy  and  of 
course,  before  the  ackuowtedgnient  of  American 
independence.  That  he  resided  in  the  United  States 
tin  last  year,  when  he  carae  to  settle  bere^  and  took 
the  oaths  of  allegiance. 

Many  ai^uinents  which  have  been  brought  front 
the  judicial  construction  of  other  acts  of  parKa- 
Hient,  relating  to  trade  and  navigation,  and  from  the 
law  of  prize,  are  inapplicable  to  the  present  case> 
which  must  be  decided  irpon  the  express  wonis  of 
the  act  itself.  Though  Bnrbank  then  was  bora 
within  His  Majesty*s  allegiance,  yet  if  he  has  be- 
come an  alien,  he  is  still  within  the  prohibition  of 
the  act  which  extends  to  aliens,  as  well  as  to 
persons  not  being  within  the  king's  allegiance. 

Bnrbank  was  certainly  a  natural  born  subject ; 
generally  speaking,  it  is  an  indisputable  maxim  of 
law,  that  natural  allegiance  with  its  duties,  and  the 
privileges  derived  fron^  it,  is  perpetual,  unalienable^ 
and  indefeasible*  But  Sir  Michael  Poster  *^  one  of 
the  first  authorities    in    the    British  law*^  jmstly 
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observes,  "  that  though  this  doctrine  of  allegitoce,  pno^p^cB 
founded  in  birth,  may  be  considered  as  a  good  ■ 
general  rule,  yet  it  is  not  universally  true.  Cases  7tio. 
may  be  put  which  will  he  considered  as  exceptions 
to  it."  It  must  be  admitted  to  be  one  of  those  ex- 
ceptions, where  the  tie  between  the  sovereign  and 
the  subject  is  broken ;  and  the  connection  dissolved 
by  the  concurrent  acts  of  the  sovereign,  to  whom  it 
\^  due,  and  of  the  party  himself.  For  all  compacte, 
and  the  duties  and  obligations  of  allegiance  are  in 
the  nature  of  a  compact,  may  be  dissolved  by  the 
mutual  consent  of  all  parties  interested.  A  dissolu- 
tion of  this  nature  took  place  between  the  king  of 
Great  Britain^  and  his  subjects  in  the  United  States^ 
when  their  independence  was  acknowledged  by  the  . 
treaty  of  peace,  in  the  years  1782  and  1783.  By 
the  first  article  of  that  treaty,  His  Majesty 
acknowledged  the  thirteen  States  to  be  free,  sove- 
reign, and  independent  <V/a/65 ;  and  for  himself,  his 
heirs,  and  successors,  relinquished  all  claims  to  the 
government,  propriety,  and  territorial  rights  of  the 
same.  This  is  a  complete  renunciation  of  the 
rights  of  allegiance,  on  the  part  of  His  Majesty, 
and  a  perfect  discharge  of  the  inhabitants  of  that 
country,  from  all  their  obligations  as  subjects. 
This  treaty  was  directly  authorized  by  a  preceding 
act  of  parliament,  22  Geo.  HI.  c.  46.  by  which  it 
was  enacted,  that  it  should  be  lawful  for  His 
Majesty  to  conclude  a  peace  with  the  colonies,  any 
law  to  the  contrary  notwithstanding,  and  was  sub- 
sequently, though  indirectly,  confirmed  by  other 
acts.  There  was  the  sanction  therefore  of  the 
legislature  as  well  as  of  the  sovereign.  On  the 
other  hand  there  was  the  assent  of  all  the  inhabi- 
tants of  the  thirteen  colonies,  represented  and  ex- 
pressed by  the  ratification  of   their  government. 
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Peo^evok.   ^Wch  had  been  established   by    their  own  tree 

choice.     From  this  coocurrenpe  of  all  parties  eon- 

tiiik  '  cerned,  no  act  could  be  more  vaJid»  or  unexception- 
'  able.  The.  inhabitants  of  that  country,  from  that 
time,  became  al  ens  to  every  purpose,  and  liable  to 
all  the  disabilities  of  aliens.  As  they  were'  na 
longer  bound  to  any  allegiance,  so  neither  were  they 
entitled  to  any  of  the  priYileges  of  JBriti$k  born 
subjects. 

These  privileges  and  obligations  are  reciprocal ; 
if  they  retain  the  one,  they  must  be  subject  to  the 
other.    They  cannot  say  we  are  natural  bom  sub- 
jects, as  to  any  advantage  to  be  gained ;  but  we 
are  discharged  from  the  duties    and  burdens  of 
natural  bom  subjects.     If  they  can  trade  as  Sri-^ 
iiih  bom  subjects,  they  must  be  still  bound  by  their 
allegiance  to  the  king.    If  they  were  taken  in  arms ^ 
if  they  had  a  warlike  commission  for  any  other 
sovereign,  they  would  be  guilty  of  high  treason. 
But  this  has  never  been  the  law.    In  trials  in  the 
Court  of  Admiralty,  for  offences  committed  on  the 
high  seas,  if  a  sailor  found  ou  boai  d  an  enemy's  ship 
of  war,  can  prove  himself  to  be  an  American  born^ 
he  is  acquitted  of  high  treason,  without  any  dis- 
tinction, whether  his  birth  was  before,  or  after  the 
acknowledgment  of  independence.     In  the  discus- 
sions between  the  two  countries.  Great  Britain 
,    never  claimed  Americans  of  this  description,  as  her 
own  tiege  subjects,  or  asserted  any  right  of  impress- 
ment over  them.    They  could  not  be  restrained  by 
a  writ  of  ne  exeat  regno^  or  recalled  in  time  of  war, 
by  a  proclamation. 

If  any  part  of  the  character  of  a  natural  bom 
subject  is  not  to  be  shaken  off,  it  is  his  allegiance. 
No  private  subject  can  divest  himself  of  it;  na 
foreign  prince  can  dischaige  him  from  it.    If  the 
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^ct  of  independence  has  dissolved  this  first  and   p^o^'JJjjicE. 
most  important  bond  of  union,  how  can  it  be  nmin-  * 

tained  that  other  sdbordinate,  and  less  important        tsio. 
connexions  shoald  still  subsist  ? 

If  they  are  not  considered  as  bound  by  the  tie 
of  allegiance,  if  Greai  Britain  has  no  title  to  their 
services,  it  would  be  absurd  to  suppose  they  still 
retained  the  privileges  of  British  subjects.  If  that 
principle  were  once  admitted,  where  could  it  stop? 
If  they  might  trade,  ihey  might  own  and  navigate 
British  vessels,  and  enjoy  the  full  privileges  of  other 
subjects. 

I  do  not  find  that  there  is  any  decided  case  which 
is  directly  to  this  point  In  that  treasure  of  legal 
learning,  Calvin's  Case,  which  relates  to  a  question 
something  similar,  the  rights  of  the  Postnati^  {Coke 
4,)  there  is  nothiug  to  the  point,  whether  after  the 
cession  of  any  part  of  our  foreign  dominions,  those 
who  had  been  bora  subjects,  and  continued  to  re- 
side, still  retained  their  British  birth-right  All 
the  cases  there  stated,  of  the  subjects  of  Normandy^ 
Guienne^  Gcacofiy^  Calais^  and  other  foreign  donii* 
aions,  were  cases  which  look  place  before  the 
cession  of  those  countries. 

There  is  a  modern  case,  Marryatt  v.  Willsan, 
(Term  Reports,  Vol.  VIII.  p.  30,)  and  Bosanquet 
and  Puller,  I.  430.  Butler,  one  of  the  parties,  was 
a  natural  born  subject  of  this  kingdom,  but  was  re- 
sident and  domiciled  in  America  before,  and  at  the 
time  of  the  declaration  of  the  independence  of  the 
United  States ;  and  it  was  stated  in  the  special  ver- 
dict, that  upon  such  declaration  he  became,  and 
from  thence  hitherto  hath  been,  and  still  is  a  citizen 
of  the  United  States ;  and  it  was  alledged  that  Col- 
lefi^  the  other  party  having  been  born  under  the 
King's  allegiance^  and  not  being  a  citizen  of  the 

o 
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l^Ro^Bifci.   ^^^^^  States,  at  the  time  of  the  declaration  of 


their  iodepende&ce,  he  could  only  be  considered  as 
*^Sio^  a  British  subject  withiu  the  scope  of  the  navigation 
laws.  The  counsel  did  not  deny  that  Butler  was 
an  American  citizen,  and  that  he  was  not  a  British 
subject,  though  he  is  stated  as  having  been  bom  ia 
Great  Britain,  because  he  had  settletl  in  the  United 
States  before  their  independence. 

In  the  Exchequer  Chamber,  C.  J.  Ejfre,  after 
considering  fully  whether  CoUett  could  be  consi- 
dered as  an  American  subject,  having  been  bom  ia 
the  King*8  all^iance,  and  gone  there  after  the  de- 
claration, said :  *'  he  did  not  understuid  upon  what 
ground  the  case  of  Butler  was  distinguished  from 
Cotletfscwe,  unless  Butler  had  been  expressly  dis- 
chained  from  his  allegiance  by  act  of  parliament^ 
in  consequence  of  our  acknowledgmeiUs  of  the  inde- 
pendence of  the  United  States"  This  distinction 
seems  to  have  been  admitted  at  the  bar  as  indis- 
putable, because  it  was  not  argued  or  denied,  and 
the  ground  of  the  distinction,  both  in  (act  and  law, 
mu8t  have  been  the  circumstance  here  stated  by 
the  Chief  Justice,  and  in  some  measure  admitted 
by  him,  though  not  very  distinctly. 

There  is,  however,  an  author  of  very  considerable 
weight,  who  has  given  his  private  opinion  upon  this 
subject,conformabletotheprincipleswhicb  I  have  laid 
dowDt — Dr.  Wooddeson,  the  late  Vinerian  professor.* 
He  says  '*  when  by  treaty,  especially  if  ratified  by 
act  of  parliament,  our  sovereign  cedes  any  island 
or  r^on  to  another  state,  the  inhabitants  of  such 
ceded  territory,  though  born  under  the  allegiance  of 
our  King,  or  being  under  his  protection  whilst  it  ap- 
pertained to  his  crown  and  authority,  become  efiiec- 
tuaUy  aliens,  or  liable  to  the  disabilities  of  aliehag^ 
*  Lectures,  Vol.  I.  p.  383, 
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tn  nespect  to  their  future  concerns  with  this  country^   pMa^nci. 
And  similar  to  this  seems  the  condition  of  the  re-  ■ 

Tolte<l  Amerieams^  since  the  recognition  of  tht^ir  inde-  ^^Toiof ' 
pendjEut  commonwealth."  I  quote  this  passage,  not 
as  aflbrding  any  express  authority  to  this  Court,  but 
in  a  dearth  of  judicial  decisions,  as  tending  to  con- 
firm by  the  concurring  judgment  of  a  man  of  sense 
and  learning,  the  opinion  which  my  weaker  judg- 
ment has  enabled  me  to  form  upou  the  subjt-ct 

Taking  at  then  as  proved,  that  Burbank  is  an 
alien,  the  consequences  of  the  law  must  attach  upon 
liim,  unless  the  force  of  the  statute  of  Charles  has 
been  destroyed  by  some  subsequent  act  of  parlia- 
ment, or  other  law. 

The  permit  granted  by  the  governor  may  be  at 
once  laid  out  of  the  case.  It  is  founded  upon  a  law 
of  this  province.  It  is  a  local  regulation  respecting 
aliens,  for  the  safety  and  tranquillity  of  the  province. 
To  prevent  foreigners  who  might  be  of  suspicious, 
or  dangerous  characters  from  resorting  to  it,  or  re- 
siding in  it ;  this  law  was  passed  to  place  all  aliens 
ander  the  eye  and  the  controul  of  the  government,  to 
ascertain  tlieir  qualities,  to  provide  securities  for 
their  good  behaviour,  and  to  arm  the  hand  o(  the 
magistrates  with  sufficirat  powers  of  removal  or 
punishment  in  case  of  reasonable  suspicion,  or  ao- 
toal  misconduct  fiut  it  gives  them  no  new  right 
or  privileges  which  they  did  not  before  possess,  it 
remores  no  disqualifications  to  which  they  were 
before  subject,  and  there  can  be  no  ground  for  a 
supposition  that  it  could  tacitly  supersede  the  ex- 
press enactments  of  a  statute.  It  was  not  passed 
for  the  benefit  of  foreigners,  or  to  lacilitate  their  re^ 
sidence  here,  but  il  was  a  mere  r^ulation  of  police 
forthair  better  restraint  If  an  alien  has  no  permit^ 
ht  ta  liable  to  the  penalties  imposed  by  this  law; 

o  2 
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prot^mct.  ^^^^  ^"  *  permit,  he  is  merely  exempted  from  those 

'  penalties,  but  he  acquires  no  further  positive  advao* 

^']o!'       tages,  and  is  still  under  the  operation  of  all  othet 

laws  which  may  relate  to  his  situation.  And  it  may 

*    be  observed,  that  Burbauk  in  the  licence  itself  is 

stiled  an  alien,  and  the  permission  is  only  to  reside, 

as  sucA^  within  the  province  during  the  governor's 

pleasure. 

M  either  is  the  claimant  protected  by  having  taken 
the  oath  of  allegiance.  Alienage  can  only  be  re* 
moved  by  the  act  of  the  sovereign,  or  of  the  l^s*- 
lature.  The  oath  of  allegiance,  taken  by  an  alien, 
is  merely  in  confirmation  of  the  obligation  to  which 
be  is  previously  subject,  as  long  as  he  resides  within 
the  King's  dominions.  During  that  time  he  is  under 
the  protection  of  the  country,  and  is  bound  by  a  lo-* 
cal  and  temporary  allegiance,  but  he  is  still  an  aUen. 

The  parties  have  pleaded  the  statute  made  in  the 
thirteenth  year  of  his  late  Majesty  King  George  the 
Second,  Chap.  7.  £ut  that  statute  only  provides 
that  ''  all  persons  born  out  of  the  l^iance  of  His 
Majesty,  who  shdU  have  inhabited  and  resided  for 
the  space  of  seven  years  in  any  of  His  Majesty's 
colonies  in  America^  and  shall  take  the  oaths  there 
required,  shall  be  deemed,  adjudged,  and  taken  to 
be  His  Majesty's  natural  bom  subjects  of  this  king^ 
dom,  to  all  intents,  constructions,. and  purposes." 
Burhank  is  entirely  out  of  the  beneficial  provisions 
of  this  act,  not  having  resided  seven  years,  but  hav* 
ing  come  into  this  province  only  last  winter. 

There  is  another  act  which  has  been  referred  to, 
the  thirtieth^pf  6feo.  HI.  cap.  27.  It  is  intitled  '^  An 
Act/pr  the  encouraging  new  Settlers  in  His  Ms^esty's 
colonics  in  America;'  and  it  provides  that  if  any 
persons,  subjects  of  the  United  ^States^  will  com^ 
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from  tbence  to  any  part  of  the  province  of  Nova 
Scotia  (interalia)  for  the  purpose  of  residing  there, 
•*  it  •shall  be  lawful  for  such  person,  having  first  ob- 
tained a  licence  for  that  purpose,  to  import  into  the 
same  any  negroes,  household  furniture,  utensils  of 
husbandry,  or  clothing,  free  of  duty,  provided  they 
shall  wot  exceed  the  value  of  fifty  pounds.  And  all 
sales  of  such  articles  so  imported,  made  uiihin 
tveelve  montlis  shall  be  void."  This  is  evidently  ati 
act  made  for  the  personal  accommodation  of  settlers, 
and  it  is  confined  merely  to  matters  of  domestic  con- 
venience,  to  the  implements  useful  and  necessary  in 
the  pursuits  of  agriculture;  it  authorizes  the  impor- 
tation of  these  only,  and  the  limitation  in  value;  and 
the  latter  clause  shews  clearly  that  it  was  not  in- 
tended to  comprehend  any  commercial  privileges 
whatever.  But  although  there  are  no  express  words 
to  enable  foreigners  to  trade,  it  has  been  argued, 
that  under  the  general  title  of  the  act,  and  its  pre- 
amble, which  state  that  it  was  passed  to  encourage 
persons  to  settle  in  the  colonies,  coupled  with  the 
last  clause,  which  directs  all  persons  so  coming  to 
reside,  to  take  the  oath  of  allegiance,  that  the  act 
must  be  understood,  by  these  general  provisions,  to 
have  removed  generally  the  disabilities  of  such  set-» 
tiers,  which  would  be  the  most  effectual  mode  of 
inducing  strangers  to  come  and  reside.  But  this 
argument  goes  too  far.  It  would  prove  that  this 
statute  altered  all  the  law,  and  repealed  all  pre^ 
ceding  statutes  relating  to  the  disqualifications  of 
aliens  whenever  they  chuse  to  settle  in  an  Ame- 
rkan  colony,  and  placed  them  upon  the  footing  of 
natives,  bora  subjects,  a  proposition  which  J  sup^ 
pose  will  scarcely  be  contended  for. 
Neither  the  ^utmcaii  treaty,  nor  the  act  passed  to 
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PbotTi^bhcb.  ^"^  ^'  ^^^  execution,  the  37th  6reo.III...cap,97» 
■  give  any  privileges  in  that  respect  to  the  iuhabitants 
.  ^il. '  of  that  country,  whether  bom  before,  or  aAer  the 
declaration  of  independence.  The  9tb  article  of  the 
treaty  relaten  only  to  the  lancb  held  at  that  time  by 
American  citizens,  who  so  far  were  not  to  be  regarded 
as  aliens.  And  the  25th  section  expressly  dtclaref^ 
that  nothing  in  thht  act  contained  shall  extend  to 
give  any  right,  title,  or  privilege  to  any  person  which 
lie  would  not  have  been  entitled  to  if  that  act  had 
not  been  made,  other  than  such  rights  as  are  con- 
tained in  the  said  article  of  the  treaty,  and  which 
irelates  only  to  those  lands. 

The  statute  upon  which  this  prosecution  is  founded 
being  then  in  full  force,  and  unrepealed,  the  next 
question  is,  whether  Burbank  has  been  exercising 
within  this  province  the  trade  and  occupation  of  a 
merchant,  or  factor.  It  is  proved  that  these  goods 
were  shipped  on  board  the  Providence  by  Burbamk^ 
that  Mac  Nuti,  the  owner  and  master  of  the  vessel, 
made  an  agreement  with  him  to  carry  the  cargo 
from  Halijax  to  the  port  of  Parimaribao^  or  Suri- 
nam^  and  back  to  Halifax^  for  a  specified  sum,  and 
that  a  charter-party  was  made  out  for  that  purpose. 
The  manifest  states  the  caiigo  to  be  consigned  to 
JBurbank;  and  in  the  affidavit  indorsed  upon  it, 
Mac  Nutt  swears  that  it  belongs  to  him,  and  waa 
on  his  ficcount  and  risk.  In  this  transaction  it  is 
clearly  proved,  and  brought  home  to  Burbank^  that 
be  was  carrying  on  the  trade  of  a  merchant  by  char- 
tering 1^  vessel,  and  exporting  goods  upon  bis  own 
account 

Then  as  to  the  peqaUy,  which  is  the  forfeitura 
imd  loss  of  all  his  goods  aqd  chattels,  or  which  art 
In  his  posisessioD,  to  be  informed  or  sued  for  ii^  any 


<30UHT  OF  VICE-ADMIRALTY.  199 

of  His  Majesty's  Courts  in  the  plantation  where        The 
such   offence    shall   be   coujmilted;    by  the  49th       ^^'^w'^* 
Geo.  III.  Cap.  107,    all  penalties  and  forfeitures      ^^St" 
which  may  be  incurred  under  any  acts  for  penal^ 
ties,  incurred  in  the  BriHsh  colonies  under  any  law 
relative  to  trade  or  revenne,  may  be  prosecuted  or 
sued  for  in  any  Court  of  Record,  or  Vice- Admiralty. 
1  am  of  opinion,  therefore,  that  His  Majesty's  Ad- 
vocate has  established  his  allegation  both  in  law 
and  in  fact,  and  that  such  goods  as  were  belonging 
to  Burbank  are  forfeited  according  to  the  provisions 
of  the  act. 

But  it  appears,  that  though  Burbank  chartered 
this  vessel,  John  Osborne^  the  other  party,  was 
jointly  concerned  with  him,  and  that  the  goods  on 
board  the  schooner,  and  now  libelled,  were  two 
thirds  on  account  of  Burbank^  and  one  third  on 
account  of  John  Osborne^  who  was  a  British  sub- 
ject The  question  then  is,  how  fitr  these  goods 
were  in  the  possession  of  Burbank?  Dulhanly  swears 
that  he  sold  the  fish  to  John  Osborne,  and  delivered^ 
them  to  him  from  a  store  on  MuirheadCs  wharf« 
Two  truckmen  have  sworn  to  their  having  been  em- 
ployed by  Osborne  to  truck  the  fish  from  MuirheatTs 
vriiarf  to  the  schooner.  It  appears  that  Osborne 
was  on  board  whilst  the  cargo  was  taking  in,  that 
he  there  received  it,  and  examined  the  state  of  the 
casks  as  they  were  put  on  board,  and  that  they 
were  shipped  under  his  directions.  Though  this 
was  a  joint  concern,  it  is  proved  therefore,  that  Os^ 
home's  part  of  the  cai^  was  the  whole  time  in  his 
own  possession,  and  not  in  the  possession  of  Bur* 
bank  till  it  was  delivered  to  Mac  Nuttl  the  master 
of  the  vessel,  for  the  account  and  risk  of  Osborne, 
in  whose  possession  it  was  seized.  I  pronounce 
therefore  against  the  claim  of  BUazer  Burbank^  to 
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two  thirds  of  this  cargo^  and  I  condemn  tlie  same^ 
as  forfeited  to  His  Majesty ;  and  I  decree  the  other 
third  part  of  the  cargo,  claimed  on  behalf  of  Johk 
Osborne^  to  be  restored  as  claimed. 


Instance  Court. 

Dec,  ittb.      The  Schooner  FrieKds  Adventure^  Daniel  Curry^ 

Master. 

Judgment. — Dr.  Croke, 


Chtngc  of 
master  not 
indorsed  on 
register,  and 
no  bond  giteo 
bj  new  muter, 
according  to 
the  26  Geo. 
III.  c.  60, 
sect  18. 15. 
and  37  Geo. 
III.  c.  19,  sect 
7,  forfeiture. 
"People,"  in  7 
andalf'.ni. 
c.  22.  sect  2. 
Mnlia* 


biUnts,"  by 
26  Geo.  ni. 
c.  60.  seet.  8. 
Tbe54Gfo.II. 
c.  68.  sect  14, 
that  transfers 
of  ships  shall 
be  in  writing, 
^plies  to  sales 
to  foreigneis. 


nnms  vessel  was  seized  at  Horion^  in  this  pro- 
-■-  vince,  having  on  board  fifty-seven  oxen,  three 
casks  of  gin,  and  some  tobacco. 
'  The  vessel  is  claimed  for  Daniel  Curry  and  Mark 
Treffryy  thirty-height  of  the  oxen  for  Richard  Curry^ 
and  Andrew  Curry.  No  claim  has  been  given  for 
the  other  nineteen  oxen,  or  for  the  gin,  or  tobacco* 

(The  Court  then  stated  the  substance  of  the  libel 
and  of  the  claim.) 

On  the  part  of  the  captors,  five  breaches  of  the 
laws  have  been  alledged. 

1st.  The  trading  from  Campo  Bella  in  New 
Brunswick^  to  Nova  Scotia^  not  being  owned  an4 
navigated  according  to  law. 

2nd.  The  importation  of  oxen,  tobacco,  and  gin,, 
into  New  Brunswick^  from  the  United  States,  by  aq 
alien. 

34ly^  'The  importation  from  the  Untied  States  into 
Nova  Scotia,  in  a  vessel  not  owned  by  British  sub- 
jects. 

4th.  By  persons  not  British  subjects. 

5th.  ^hat  the  pattle  were  in  the  possession  o( 
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persons  who  were  exercising  the  trade  of  mercbanf  s,.    '^mSd?** 
being  aliens.  Advemturb. 

As  the  same  qualifications  are  rf^quired,  in  vessels  i>«.  utb» 
importing  goods  from  the  UnUed  Slates,  as  for  the 
coasting  C()lonial  trade,  it  is  not  very  necessary  to  de^ 
termiue,  whether  these  goods  were  first  imported  from 
ihe  States,  or  from  New  Brunswick  \  but  it  clearly  ia 
an  importation  from  Campo  Bella,  as.  far  as  the  ship 
is  concerned.  The  cattle  were  already  in  that 
island,  and  were  regularly  cleared  out  at  St.  John's. 
Whether  they' were  lawfully  imported  into  Campa 
Bella,  may  be  another  question  {  but  as  (here  is  no 
privity  between  the  ship  owners,  and  such  impor- 
ters, the  ship  cannot  be  aflTected  by  that  question,  ast 
they  were  not  imported  in  it.  This  then  being  a 
trade,  from  colony  to  colony,  the  case  must  be 
decided  upon  the  acts  of  parliament  relating  to  this 
branch  of  commerce* 

By  7  and  8  IV.  3.  c.  22.  sect  2.  "  No  goods 
shall  be  carried  from  any  one  port  or  place,  iu 
the  colonies  to  any  other,  in  any  ship,  but  of  the 
built  of  England,  or  the  colonies,  and  wholly  owned 
by  the  people  thereof."  Sect  1 7.  "  No  vessel  to  be 
deemed  such  a  vessel,  unless  registered,  upon  pain 
of  forfeiture  of  ship  and  goods.'' 

There  are  then  two  cfuesfions,  the  ownership,  and 
the  registering  of  this  vessel. 

1st  As  to  the  ownership.  Certainly  if,  as  it  is 
^Hedged,  Andrew  Curry,  is  the  owner  of  part  of  this 
vessel,  he  is  no(  entitled  to  be  considered  as  a 
British  subject. 

The  word  "  people,"  waa  early  interpreted  to 
mean  '^  inhabitants ;"  and  it  was  finally  settled  by 
26  Geo.  III.  chap.  60.  sec^.  8.  by  which  it  is 
enacted,^'  that  no  subject  of  His  Majesty,  whose 
^sual  residency  is  in  an;^  foreign  country,  shall  be^ 
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""fIim^  deemed,  or  entitled,  daring  his  residence,  to  be 
Adyewtuhb.  owner  of  any  British  vessel.*'  It  is  said  that  An- 
Dec.  istb,  drew  Curry  sold  his  land  in  Nova  Scotia^  and  went 
to  the  United  States  to  dispose  of  plaster,  and  pnr» 
chase  com;  and  intended  to  stay  a  short  time,  and 
return. 

But  there  is  no  evidence  of  such  intention. 
Robert  Curry  states,  that  Daniel  sold  the  second 
cargo  of  plaster,  and  therefore  it  has  been  argued, 
that  Andrew  was  merely  his  agent.  But  the  statute 
makes  no  exception  of  agents  for  persons  in  the 
colonies,  though  it  does  of  agents  for  houses  in 
Great  Britain.  All  the  witnesses  agree,  that  he 
was  then  residing  in  Moose  Island^  in  the  United 
States^  with  his  wife  and  family,  and  keeping  an 
inn. 

The  words  of  the  act  are,  *^  during  the  time  he 
shall  so  reside."  He  is  no  doubt  disqualified  by 
such,  his  residence,  from  being  owner  of  a  British 
vessel.  But  is  he  the  owner?  It  is  altedged  that 
the  property  was  originally  in  Mark  Treffry^  and 
Daniel  Curry,  but  that  they  had  sold  it  to  Andrew 
Curry.  The  rc^ster,  and  the  admission  of  the 
captors  then,  are  proof  that  they  were  owners  at 
first;  and  the  question  is,  whether  it  has  been  trans- 
ferred to  Andrew  Curry. 

This,  12.  Curry  and  Mark  Treffry,  one  the  pur- 
chaser, and  the  other  the  buyer,  deny  upon  oath. 
It  would  have  been  more  proper  to  have  stated  par- 
ticularly, some  transactions  respecting  an  intended 
sale,  which  certainly  did  take  place.  It  is  proved, 
that  an  agreement  had  been  entered  into  for  the 
sale ;  that  a  part  of  the  price  had  been  nominally 
paid,  by  two  notes  of  hand,  and  that  possession  had 
been  delivered.  This,  no  doubt,  would  have 
nmounted  to  a  side,  if  no  acts  of  parliament  had 
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intenrened^  but  there  are  certam  acts  to  r^nilate  th« 

tnuisfer  of  vessels.  Adtemtubb. 

By  the  34  Geo.  Hi  c,  68,  sect.  14.  "No  trans-  "5115^7 
fer,  contract,  or  agreement  for  transfer  of  property,  ^•*®' 
of  any  ship  or  vensel,  shall  be  valid  or  efiectaal,  for 
any  purpose  i/vhatever,  either  in  law  or  in  equity, 
unless  it  shall  be  made  by  bill  of  sale,  or  instm* 
ment,  in  writing:,  containing  the  recital  in  the  former 
act  1  hin  ban  not  been  complied  with,  it  is  said» 
that  the  act  does  not  extend  to  foreignern.  fiut,  1st. 
The  words  are  general,  though  the  preamble  men- 
lions  only  ships  transferred  to  British  subjects,  yet 
the  enacting  part  makes  no  refei-ence  to  the  pream- 
ble, ll  in  most  agreeable  to  the  spirit  of  the  act» 
that  all  transfers  should  be  public.  The  object  is  to 
prevent  necret  tranriters,  and  concealed  interests  of 
foreigneis.  Now  a  bill  of  sale  has  a  great  d^ree 
of  publicity ;  it  may  be  raid,  that  all  foreigners  are 
now  not  ftafe,  in  secret  agreements,  if  the  legal  and 
equitable  right  is  still  in  the  former  owners^  without 
a  bill  of  sale  in  writing.  It  is  equally  necesnary  for 
the  purpose  of  ascertaining  the  identity  of  the 
vessel  in  future.  I  am  of  opinion,  therefore,  that 
the  regulations  of  the  art  apply  tc  sales  to  foreigners, 
and  thei^Fore  that  Daniel  Curry,  and  Mark 
Treffry,  are  thv  right  owners  of  this  vessel. 

2d.  Hnve  they  complied  with  the  requisites  of  the 
register  acts,  and  if  not,  what  is  the  consequence? 
By  the  26  Geo.  3,  c.  (iO,  sect.  lb.  the  change  of 
the  master  is  to  be  indorbcd  on  the  certilicate.  By 
the  itf  Geo.  111.  s.  15 ;  and  27  Geo.  IIJ.  c.  19,  h.  1. 
whenever  the  master  is  changed,  the  person  becom* 
log  master,  shall  give  security  by  bond. 

Now  in  this  case,  Mark  Treffry  appears  as  mas- 
ter, on  the  register;  there  is  no  indorsement^ 
although  it  is  iMlnutted  that  S>mA  Cwrry  is  hqr 
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^iui!i?Sr*  coaster.  It  so  appears  on  the  clearance,  at  Campo 
AvveaniKt*  Bello,  is  SO  Stated  on  the  claims ;  but  it  has  been 
Dit.tt^  alledged,  that  this  was  owin^to  the  neglect  of  the 
officers  of  the  customs^  ^ho  irere  informed  of  the 
change^  and  had  the  papers  in  their  cnstody.  Thii* 
rests  only  npon  the  assertions  of  the  counsel  It  is 
ncft  ascertained,  not  so  stated  in  the  claim,  or  proved 
by  any  witnesses.  If  the  fact  were  so,  it  is  not  a 
sufficient  justification;  it  should  have  been  pn^ved, 
not  only  that  the  papers  were  in  their  possessions 
but  that  th^  certificate  bad  been  delivered  to  them» 
for  this  very  purpose ;  that  they  had  been  required 
to  do  it,  and  had  delected  or  refused.  Nothing  of 
this  appears;  thi^re  is  nb  protest,  or  even  assertion 
in  any  a;^davit  or  document  whatever,  of  this  fact. 
Tbd  sect.  40  of  the  26  Geo.  Ill,  speaks  of  officem 
who  wilfiiHy  nf^Tect,  or  refuse  to  perform  any  act 
required  to  be  done  by  those  statutes;  and  if  sudk 
had  been  the  conducit  of  these  officers  of  the  cus- 
toms, they  were  liable  to  a  penalty  of  £600,  as  well 
as  farther  responsibility  for  the  consequences  of 
fheir  breach  of  duty.  It  is  therefore  a  serious 
charge  against  those  officers,  and  nOt  proved  by  the 
slightest  evidence. 

We  have  now  to  consider  vvhat  are  the  conse* 
quences  of  this  omission*  By  the  27  Geo.  HI.  c.  19, 
dnd  13,  *'  all  vessels  not  registered  according  to  the 
directions  and  regulations  of  the  26  Geo^  III, 
although  owned  by  British  subjects,  shall  be  held, 
itnd  deemed,  to  all  intents  and  purposes,  as  alien 
ships;  and  snall^  in  all  cases,  be  liable  to  such 
penalties  and  forfeitures  as  alien  ships.'*  That  the 
name  of  the  master  should  be  correctly  ascertained, 
is  a  material  and  integral  part  of  the  obje<^t  of  these 
fegulations,  sfnd  at  great  ntimber  of  them  are 
greeted  to  thia  point;,     In  case  of  a  sale  to  % 
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5r,  he  is  the  principal  person  looked  to^for  "^^^^^^JJ^ 
the  delivery  of  the  certificate,  be  gives  a  bond  to  Adv^vtvkk.' 
that  purpose,  and  as  uo  special  penalty  is  inflicted 
upon  the  neglect  of  the  direction,  upon  a  change  of 
master,  thrs  part  of  the  act  would  be  neglected,  un« 
Jess  it  were  in  the  power  of  the  court  to  inflict  some 
penalty*  Since  therefore,  vessels  not  complying 
with  the  directions  of  the  act,  are  not  to  be  consi^ 
dered  as  British  vessels,  this  must  be  taken  to  be 
an  alien  vessel,  and  as  such,  both  ship  and  cargo 
are  liable  to  forfeiture. 


The  Merged,  Echeverria, 


JMdBdkl5U^ 

1811. 


THE  King's  Advocate  for  the  Captors,~V  pou  the   sure  trtde, 
original  hearing,   contended,   that,    admitting   Amaiaaipto^ 
this  ship  to  be  Spanish,  she  would  be  liable  to  con-  Kd^""*^ 
demnation,  upon  the  principles  established  in  the   f[^^^^ 
case  of  the  Amedie,  having  fitted  out,  in  a  port  of  Concuinwi, 
the  United  Slates,  for  the  avowed  purpose  of  en- 
gaging in  the  slave  trade.    That  although  the  go- 
vernment of  Spain  had  .thought  fit  to  permit  a  con- 
tinuance of  ^  traffic,  which  other  nations  bad  re^ 
cently  abolished,  the  owners  of  the  Merced  and  her 
cargo,  had,  in  a  port  of  the  Umied  States,  in  defiance 
of  the  prohibitory  laws  of  America,  undertaken  to 
equip  the  ship,  upon  a  voyage  to  the  coast  oi  Africa, 
there  to  receive  slaves,  and  proceed  with  them  to 
the  Savannah.    This  was  an  act,  not  only  contrary 
to  the  laws  of  the  country,  in  which  she  was  so- 
journing, but  contrary  to  rtie  statute  laws  of  Great 
Britain,  and,   indeed^  to  th^  ordinary  notiona  of 
humanity. 
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MwcKD.      jurisprudence,  or  indeed,  those  of  any  other  coun- 
'■■  try.    If  the  universal  law  of  humanitj  be  the  rule  of 

xm.  *  conduct,  by  which  to  try  offenders  of  the  description 
of  the  claimants,  it  will  apply  equally  to  them  in 
their  Spanish  or  American  characters ;  but  the  learned 
judge  has  also  observed,  that  we  cannot  legislate  for 
other  countries,  and  that  if  other  countries  violate 
the  natural  law  of  humanity,  by  encouraginga  trade 
in  slaves,  we  have  no  legal  right  to  controul  their 
conduct.  So  that  the  general  sentiment  of  aociisa- 
tion  against  this  pernicious  trade,  is  founded,  after 
all,  upon  the  municipal  regulations  of  the  country  in 
which  it  is  prohibited.  When  prohibited  in  Ame-- 
rica^  it  was  allowed  in  England,  and  though  now 
prohibited  in  England,  it  is  permitted  in  other 
nations  in  Europe.  If  this  ship  and  cat^o,  there- 
fore, be  Spanish,  tbey  must  be  tried  by  the  test  of 
Spunish  law,  and  the  ordinances  of  Spain  referred  to 
and  cited  for  the  direction. of  the  Court  in  its  sen- 
tence, li  they  be  Ainerican,  reference  must  be  had 
tQ.  the  statute  books  of  ^mmca,.and  though  a  law 
of  that  country  may  prohibit  the  trade  in  question, 
and  iuflicl  a  penalty  for  the  transgression  of  it,  that 
penalty,  in  certain  cases,  may  be  far  short  of  the 
condemnation  of  the  ship  and  cai^o;  and  yet,  in  th^ 
present  instance,  and  in  all  cases  of  the  kind,  a  for- 
feitune  of  the  whole  property,  if  American,  is  re- 
quired, without  a  consideration  of  any  part  of  the 
law,  under  which  the  condemnation  is  sought,  but 
the  mere  prohibition  of  the  trade  on  the  part  of  Ame- 
rica. As  this  is  a  case  primes  impressionis,  and  no 
reported  decision  of  that  o{  the  Amedie  has  yet  been 
published,  these  arguments  ou  behalf  of  the  claipi- 
ants,  are  submitted,  with  the  utmost  diffidence,  to 
the  consideration  of  the  Court,  which  may  probably 
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conceive  itself  bound  by  tbe  judgment  in  that  case  ; 
if  so^  the  cause  niu4  proceed  to  further  proof, 
should  there  be  any  doubt  as  to  the  property  being 
Spanish. 

Further  Proof,  decreed. 

Upon  the  further  proof,  after  hearing:  the  argrnments  of 
counsel,  the  Court  gave  its  final  decision. 

Judgment  —Dr.  Crole. 
This  vessel  and  cargo  are  both  claimed,  as  Spanish 
propert%,  by  the  master,  for  himself,  D.m  Francisco 
de  Ajurin^  l)')n  Francisco  de  Bengechea,  and  Dun 
Diego  de  Unsiga,  all  of  the  Haxanna.  Tbe  present 
cargo  \^as  shipped  at  Philadelphia,  from  whence  tbe 
ressfl  sailed  upon  the  17th  of  July  last  for  Santa 
Cruz  in  Teneriffe,  intending  to  proceed  from  that 
island  to  the  coast  of  Africa  to  purchase  slaves. 

When  this  cause  was  heard  upon  the  original 
evidence  it  appeared  that  the  vessel  was  eiigaged  in 
the  slave  trade.  By  the  decision  of  the  LorJs  of 
Appeal  in  the  ca.se  of  the  Amedie,  it  was  established 
that  this  trade  was  unlawful  in  itself,  and  that 
claimants  cannot  recover  property  employed  in  it, 
unless  they  can  shew  a  special  justification,  that  it  is 
a  permitted  trade  \u  der  tbe  laws  of  their  own  country. 
It  followed  therefore,  that  if  this  property  should 
pro\e  to  be  American,  it  would  be  condemnable 
under  the  authority  of  that  case  directly.  But  if  it 
belonged  to  Spaniards,  as  it  has  been  claimed,  it 
remained  for  the  parties  to  shew  tbe  legality  of  the 
trade  by  the  laws  of  Spain :  for,  although  it  has  been 
notoriously  carried  on  by  that  country  for  many 
years,  yet  as  the  British  Government,  in  compliance 
with  the  wishes  of  parliament,  has  pledged  itself  by 
negotiation  to  procure  its  universal  abolition,  from 
the  friendly  relations  which  subsist  between  the  two 


La  MiftCBO. 

March  XSih^ 
ISii. 
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La  Merced,     countrics,  it  IS  oot  impossible  that  some  arriuigementi 
March  i5(h.      "P^"  ^^^^  subjcct  maj  have  alrelady  taken  place  witk 
18U.         Spain,  as  they  have  with  some  other  countries. 

As  to  the  property,  the  vessel  appeared  to  have 

been  purchased  of  an  American,  and  there  was  not 

only  a  deficiency  as  to  proof,  no  documentary  eyi- 

dence  whatever  relating  to  the  purchase  having  been 

found    on    board,   but  there  was  great  reason  to 

suspect,    from    the    vessel's    contiYiuing,    after  the 

alledged  sale,  to  trade  to  the  ports  of  the  former 

owners,  who  still  appeared  to  be  concerned,  under 

,    the  character  of  consignees,  that  the  transfer  was 

merely  fictitious,  and  for  the  purpose  of  covering 

this  unlawful  trade.     The  Court  therefore  directeH 

further  proof,   as  to   the  property^  and  as  to  the 

**  existing  laws  of  Spain  upon  this  subject.    A  vola- 

minouB  body  of  papers  is  now  brought  in,  upon 

which  it  is  the  business  of  the  Court  to  decide.  The 

general  history  of  the  vessel  as  far  as  we  Can  trace  it 

IS  this.     She  was  buUt  at  New  York.     In  the  inonth 

of  April  1809,  she  made  a  voyage  from  Philadelphia 

to  the  Havanna,  and  back.     In  Juty,  in  the  same 

year,  she  was  purchased  by  Mr.  Worth  of  PhUa* 

delphia,  in  whose  name  she  was  then  Festered. 

She  was  immediately  chartered  by  him  to  4j^^* 

one  of  the  present  cUimants,  and  sailed  to  the  Ha- 

vanna  under  that  charter  party.     Here  it  is  alledged 

she  was  sold  by  Hawkins,  the  master  of  her  at  that 

time,  by  a  power  of  attorney  from  Worth  to  4jv^* 

Since  that  period  she  has  made  three  voyages,  the 

first  of  them  was  from  the  Havanna  to  Philadelphia 

and   back  ia^ain  to  the   Havanna,  in   1809.    The 

second   voyage  was  in   1810,    from   the  HawM 

destined  to  Philadelphia,  but  not  being  able  to  enter 

the  Delaware,  she  went  to  New  York,  and  retomed 

again  to  the  Havanna.    On  her  third  voyage,  ebe 

sailed  from  the  Havanna  ^o  Philadelphia,  where  •!>• 
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took  in  ber  present  cargo^  and  wat  proceeding  to    LaMbscis. 

Tcneriffe,  and  so  to  the  coast  of  Africa,  'when  she  "T^lXi^ 
ijras  captured.  wu. 

The  nature  of  the  trade  with  the  Spanish  colonies, 
ivhich  is  under  the  severest  restrictions  and  proht« 
bitions^  and  altogether  confined  to  the  subjects  of 
Spain,  necessarily  involves  all  foreigners  who  engage 
in  it  in  secresj  and  deception  ;  .but  if  this  is  really 
Spanish  property,  all  reason  for  mystery  ceases.  It 
was  the  business,  and  the  interest  of  the  Spanish 
owners  I  that  every  thing  should  be  fair  and  open. 
Nothing  but  proof,  or  suspicion^  of  foreign  owner- 
ship, could  injure  them.  Under  that  supposition  it 
is  perfectly  unaccountable  why  this  vessel  should  be 
sent  to  sea  in  the  irst  instance,  without  any  written 
documents  to  prove  the  ownership,  and  with  a  con- 
cealed destination  as  to  the  latter  part  of  her  voyage. 

That  Mr.  Worth,  the  original  owner  of  the  vessel, 
was  not  indisposed  to  be  concerned  in  profitable 
engagements,  of  whatever  nature  they  might  be,  ia 
proved  by  his  own  letter  to  4juria,  of  the  15th  of 
November,  1809.  ''  The  ports  of  Cuba,''  he  says, 
"  and  on  the  Main  being  shut  to  foreign  commerce, 
handsome  speculations  might  be  entered  into.  We 
have  first-rate  vessels,  point  out  any  voyage  we  could 
make  money  by,  and  I  would  willingly  join  you.'* 
I  would  not  press  this  letter  so  far  as  to  endeavour 
to  prove  WortVs  property  in  this  vessel  from  it, 
because  it  is  not  expressly  mentioned.  But  when.it 
appears  that  the  vessel  ever  since  the  alledged  sale 
has  continued  to  carry  on  trade  in  the  same  manner 
as  before,  from  and  to  the  port  of  the  former  owner, 
add  through  his  hands,  it  would  not  be  unreasonable 
for  the  Court  to  require  the  fullest  and  most  satisfac- 
tory proof  of  an  aotual  sale. 

Now  the  only  evidence  which  has  been  produced 
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La  MimciB.     to  tbis  point,  are  the  affidaTits  of  Worths  the  Tcry 
Umteh  iftih,     P*^*y  concerned  in  the  frauds  if  there  is  any,  and  of 
^8^^'         Hawkins  the  former  master^  who  knew  but  little  of 
the  transaction,  and  speaks  merely  to  his  belief  as  to 
the  ownership,  and  other  material  points.    The  proof 
could  not  be  considered  as  sufficient  unless  the  bill  of 
sale  had  been  brought  forward,  and  the  power  of 
attorney  given  by  Worth  to  Hawkins  to  sell,  which 
are  the  only  title  deeds  of  the  vesseL     Neither  n 
there  any  affidavit  from  j(juria,  though  he  is  held 
out  as  the  principal  owner,  nor  any  information  from 
Echeveria  and  the  other  claimants,  to  specify  their 
respective  shares  in  the  concern,  the  means  by  which 
they  acquired  their  interests,  or  what  consideration 
.    they  paid  for  them.     The  case  is  equally  barren  of 
the  usual  Spanish  documents;  there  is  no  Spanish 
register,  or  any  other  paper  equivalent  to  it,  no  pass^ 
port  or  licence,  nor  is  the  letter  of  marque,  which 
she  is  said  to  have  had  from  the  government,  to  be 
found  amongst  the  papers.     Yet  these  omissions  are 
not  to  be  attributed  to  the  want  of  time,  or  of  means^ 
or  opportunity  to  procure  them,  for  there  are  certi- 
ficates and  affidavits,  both  from  the  Havanna  and 
from  Philadelphia,  procured  since  the  capture.     And 
it  may  be  remarked,  that  all  the  additional  evidence 
comes   from    Mr.    Worth,  who,    according  to  the 
claimant's  case,  has  no  interest  whatever,  and  none  of 
it  from  the  only  persons  who  are  alledged  to  be 
proprietors. 

To  establish  a  fair  sale  the  payment  ought  to  be 
proved.  The  master  has  sworn,  that  the  purchase* 
money,  amounting  to  16,400  dollars,  was  actually 
paid.  But  upon  inspecting  the  account  current 
between  Worth  and  Jijuria,  it  appears  that  the  vessel 
.  was  never  paid  for,  and  is  even  now  mere  matter 
of  account  between  them.  Jjuria  is  made  debtor  ' 
for  the  vessel^  but^  at  the  time  she  sailed  for  Phila^ 
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ddphia,  it  ig  remarkable  that  the  balance  in  favx>ur  of    La  Mimeiii. 
Worth  was  17,1 12  dollars,  nearly  the  amount  of  the   "^T^TJ^ 
price  of  the  ship.     And  the  purchase  money  is  so  far         ^o^i* 
from  having  been  since  paid,  that  in  the  subsequent 
part  of  the  account  which  is  continued  to  November, 
three  months  after  the  capture,   by  the  consignment 
of  cargoes,  the  balance  is  still  farther  increased  against 
^urias.  Nothing  but  an  ideal  payment  has  therefore 
been  made. 

If  we  look  minutely  at  the  evidence,  it  is  full  of 
contradictions.  There  are  great  difierences  as  to  the 
price  of  the  vessel,  one  witness  states  it  to  have  been 
16,400  dollars,  another  10,000,  and  a  third  at  16,100. 
So  as  to  the  seller,  the  master  who  claims  as  a  part 
owner,  and  who  says  he  saw  the  bill  of  sale,  swears 
that  she  was  purchased  not  of  Worth,  but  of  John 
Qoff,  of  the  house  of  Gardner  and  Co.  the  former 
owners.  The  payment  is  sworn  by  Antelo  the  mate 
to  have  been  actually  made  in  his  presence  at  the  time 
of  sale.  There  is  even  a  variation  as  to  the  day  on 
which  the  transfer  was  made,  and  the  witnesses  ^UC'* 
tuate  between  the  4th  of  August  and  the  20th. 

The  claim  confronted  with  the  subsequent  papers 
is  falsified  in  many  of  its  statements..  The  master^ 
who  is  not  a  common  commander,  but  a  part  owner 
likewise^  has  there  sworn  that  at  New  York  he  pur« 
chased  a  return  cargo  of  flour,  fish,  and  other  articles 
with  the  proceeds  of  the  outward  cargo.  Now  if 
there  is  any  one  fact  fully  established  in  this  case,  it 
is  that,  that  the  proceeds  of  the  outward  cargo  were 
transmitted  to  Worth,  between  whom  and  Robinson 
of  New  York  there  is  part  of  a  correspondence  upon 
the  subject,  and  which  concludes  by  Worth's  refusal 
to  find  funds  for  the  return  cargo,  as  he  says  ^'  he 
can  do  better  with  his  cash."  The  master  sti^tes  th^f 
he  staid  bebiod  the  vessel  at  Nevf  York  to  ^eveiv^ 
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hk Mvii6tto.   ,phy tbtAt  u^ofi  notes  which  had  been  received  for  iha 

*«flrr*  i5Hi,    <^argo,  and  were  then  unpaid.     Yet  it*  appeart  that 

^^^^        the  sales  were  made  by  Robinson,  and  the  proceeds 

by  him  remitted  to  Worth,  and  received  by  hira  on 

the  Snd  of  April  at  Philadelphia;  he  swears  that  hm 

purchased  this  cargo  out  of  the  proceeds  of  the  out* 

^  ward  cargo^  yet  the  purchase  money  for  it  appears  to 

be  still  owing  to  Worth,  and  the  cargo  to  have  been 

purchased  on  his  credit. 

There  is  an  unaccountable  circumstance  respecting 
the  American  register  obtained  by  Worth  upon  his 
purchase!  This  register  is  indorsed  as  having  been 
surrendered  up  to  the  Custom -House  at  Philadelphia 
upon  the  11th  of  Jult/,  '^  the  vessel  having  been  sold 
io  a  foreigner.**  Yet  the  vessel  is  not  said  to  be  sold 
to  Ajuria  till  she  arrived  at  the  Havanna  in  AugwiL 
After  the  surrender  of  her  register  how  did  she  clear 
out  from  the  port  when  she  sailed  under  the  charter 
party  to  Ajuria?  She  must  have  cleared  out  as  a 
foreign  vesselj  and  paid  the  foreign  duties.  It  in  so 
tery  improbable  that  the  surrender  of  the  register 
should  have  been  so  prematurely  made^  and  bo  much 
to  the  loss  of  the  parties^  that  these  unexplained  eir*^ 
eumstances  are  sufficient  alone  to  falsify  the  whole 
business. 

In  all  the  letters  from  Ajuria  there  is  constairtly  «ii 
erasure  of  the  word  which  expressed  the  Mlation  of 
the  parties  to  the  vessel^  whenever  there  was  occasioa 
to  mention  it.  There  is  po  correspondence  wfaaleTer 
relating  to  the  6rst  voyage^  or  to  the  purchase^  thoogii 
there  must  have  been,  if  the  sale  had  been  real,  or 
the  price  was  not  paid  but  remained  in  credit. 

As  to  any  general  expressions  in  the  letters  fay 
ivvhich  the  vessel  is  stated  as  belonging  to  ^urUh  no* 
thing  can  be  concluded  from  it.  If  this  was  a  «ystea| 
pf  colouring,  it  must  have  been  carried  oaostotfitto 
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io  Tarious  parte  of  the  correspondence.     The  farcQ    LAMtseiD, 
must  have  been  kept  up  between  them.     It  is  more      ^    ^~ 

,  ,    •     ,      *  Marrn  i  >in, 

material  to  enquire  in  what  manner  this  alledged         iBii. 
ownership  has  been  exercised.   This  must  be  presumed 
to  have  been  the  ol^ect  of  the  production  of  a  great 
part  of  this  correspondence. 

If  this  was  the  property  of  those  Spaniards,  who 
amongst  them  is  alledged  to  have  had  the  principal 
direction  ?  Not  Echeveria,  the  master^  since  no  au« 
thority  to  him  to  act  for  the  owners  is  to  be  founds 
and  he  states  his  writing  to  the  other  owners  for  di- 
rections. The  affidavits  of  Uarwood,  Worths  clerk» 
is  decisive.  He  swears  that  the  whole  of  the  trans^ 
actions  of  the  concern  in  the  Merced  were  conducted 
by  Fransisco  Ajuria,  and  that  the  chief  of  the  corres- 
pondence respecting  the  same  was  carried  on  between 
Jljuria  a,nd  Worth.  To  them  therefore^  and  not  to^ 
the  other  owners  we  must  look  for  the  management, 
and  control  of  every  thing.  Now  if  we  examine  the 
papers^  there  is  not  a  single  document  proceeding 
from  4j^Tia.  No  instructions  from  him  to  the  cap* 
tain>  no  directions  whatever  given  to  his  correspond 
dentj  agents  and  consignee^  Worth.  As  to  tl^  othec 
alledged  owners^  there  are  two  letters  from  Beng^eehtt 
with  some  trifling  orders  of  articles  for  his  own  us^^ 
and  not  a  word  respecting  Unsigna,  who  is  com? 
pletely  a  sleeping  partner.-  Let  us  examine  the  papers 
relating  to  the  three  voyages  which  the  vessel  mad^ 
after  the  supposed  purchase^  for  ^he  purpose  of  dis-r 
covering  who  had  the  real  management.  The  Qrst 
voyage  she  made  was  from  the  Havannah  to  BhilOf 
delphia  and  back.  As  she  was  now  become  the  pro* 
perty  of  a  new  owner^  and  going  6q  a  new  account^ 
it  was  natural  that  there  should  have  been  some  cor<^ 
respondence  with  the  consignee  and  agents,  to  settle 
the  manner  in  which  the  vcussei  wa^  to  be  employed  aQ4 
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io  make  the  requisite  arrangements,  There  is  a  letter, 
written  at  the  time  of  sailing,  from  AJuria  to  Rche- 
veria,  in  which  he  requests  him  to  bring  some  copper 
to  sheath  another  vessel,  a*id  he  is  to  bring  them  en 
sufregata,  that  is,  in  his,  Echeverid's,  vessel,  and  the 
word  su  is  nearly  erased.  There  is  no  letter  to  Worth.  ^ 
Relating  to  the  return  vovape,  there  is  a  letter  from 
Worth  to  Ajuria,  merely  incloj^ing  the  bill  of  lading. 
Another  which  stat>  s  a  hea\y  balance  against  him, 
and  proposes  some  new  speculations,  but  these  lettrrt 
are  dry,  meagre  and  evidently  garbled,  and  aflford  no 
conclusion  whatever  that  4j^^i^  ^^^  ^h^  owuer,  or 
had  any  control  over  the  vessel. 

Upon  the  second  voyage,  she  sailed  from  the  fTa- 
vanna  again  bound  to  Philadelphia^  but  being  un« 
able  to  enter  the  Delaware,  she  bore  awav  for  New 
York.  Here  was  an  accidental  deviation  from  tba 
voyage  intended,  and  it  might  reasonably  have  been 
expected  that  it  would  have  been  explained  to 
4juria,  and  that  they  would  have  written  for  his  in* 
structions  under  this  unexpected  change  of  destina- 
tion. There  is  a  letter  from  Ajuria  written  upon 
the  outward  voyage,  directing  Worth  to  put  5(iO  or 
1000  barrels  of  flour  ''with  a  false  letter,  that  as  he 
''  could  not  procure  provisions,  he  had  shipped  flour 
*'  to  remit  proceeds.  Though  it  is  evident  from 
WortKs  account  current,  that  there  was  at  that  time 
a  large  balance  against  4juria.  Another  letter  to 
JEcheveria  refers  him  to  Worthy  and  says,  if  he 
could  Dot  get  a  cargo  as  proposed,  he  was  to  take  a 
freight  to  London  or  to  Cadiz.  Kow  Worth  is  so 
far  from  complying  with  these  directions,  that  on  the 
vessel's  arriving  at  J^ew  York,  though  he  receives  the 
proceeds  from  Robinson,  he  refuses  to  furnish  a 
cargo,  or  to  be  accountable  for  it,  and  suggests  to 
^he  master  to  take  freight  to  the  Havanna.     In 
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WortKit  letter  to  Jljuria,  after  the  arriTal  at  New    umibcio. 
York,  he  sava  nothing  about  her  return  Tovage,  nor   '      '        T 
does  he  «rive  any  answer  to  Curia's  letter  about  the         t^n. 
return  cargo.     He  is  shorty  for  a  consignee^  he  givet 
no  account  of  his  proceedings^  and  asjks  for  no  direc- 
tions.     Worth's  letter  is  answered  by  ^uria,  who« 
most  unaccountably,  is  perfectly  silent  as  to  the  re- 
turn vo\age,  and  what  Worth  had  been  doing.     la 
shorty  Jifuria  at  this  critical*  time^  whilst  the  vessel 
was  at  New  York,  says  little  or  nothing  about  the 
ship  or  her  employment.     It  is  evident,  that  though 
Ajuria  has  a  sort  of  ostensible  ownership,  in  name, 
attributed  to  him.   Worth  acts  entirely  of  his  own 
accord  ;   Jj^iria  is  not  consulted ;   and  in  those  let- 
ters, which  are  evidently  mere  formal  letters  written 
for  the  purpose  of  holding  out  Jjuria  as  the  owner, 
be  received,  with  the  most  philo?tophic  indifference 
and  little  observation,  any  information  respecting  the 
vessel  which   is   communicated   by   Worth,  who.  is 
equally  indifferent  to  the  directions  given,   and  to 
the  intimations  conveyed  in  Worth* 9  correspondence. 
The  present  voyage  was  the  most  important.     It 
was   a   new  employment  of  the  vessel,  and  so  ha- 
zardous, that  it  appears  that  no  insurance  could  be 
obtained.     For  such  a  voyage  it  would  be  necessary 
to  have  the  fullest  authority  and  directions  from  the 
owners  of  the  vessel ;  yet  here  is  not  a  line  of  evi- 
dence to  prove  that  4j^^i^  knew  any  thing  at  all 
about   it.     On  the  outward  voyage  froip  the  Ha-- 
vanna    to   Philadelphia,    there  was    a  letter    from 
Ajuria  to  Worth,  in  which  he  informs  him  that  the 
Merced  had  on  board  500  boxes  of  sugar,  and  other 
articles,  "consigned  to  yon,  whereof  I  shall  give  you 
advice  for  your  direction."     We  may  recolh'ct  that 
WortKs    clerk    swore  that  Ajuria   conducted  the 
whole  pf  the  said  concern  in  the  Merced;  but  the 
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UM>igw*  matter  Eeheoeria,  in  his  claiin,  states,  that  on  his 
11^41511,,  arrival  at  Philadelphia,  "  he  wrote  to  the  other 
^^^  ownersj  requesting  to  know  on  what  voyage  they 
wished  to  employ  the  tessel,  on  which  they  proposed 
the  present/'  Worth  in  his  affidavit,  says  tb^t  the 
wssel  was  consigned  to  him»  with  ordkn  to  follow 
the  directioiis  of  Eeheveria.  These  accounts  are 
not  consistent;  hut  be  that  as  it  may,  neither  any  au- 
thority or  directions,  either  from  4/ttria  or  the  other 
owners,  are  produced ;  all  the  letters  from  Worth  to  4jf» 
ria  consist  of  three  short  ones,  informing  him  that  the 
vessel  was  ready  to  sail,  and  had  sailed ;  there  is  not 
a  scrap  of  paper  to  shew  that  this  voyage  was  com-* 
menced  or  conducted  by  the  claimants,  or  that  they 
-  ever  knew  where  she  was  going.  Tener\ffe  is  men* 
tinned  in  WortKs  letter  only.  Any  farther  voyage 
td  Africa  is  not  alluded  to ;  and  though  there  might 
be  reasons  for  deceiving  the  American  custom-housQ 
or  the  British  cruizers,  there  could  be  none  for  con* 
eealing  the  destination  from  the  owner,  in  letter^ 
which  were  sent  by  other  conveyances.  Since  WortJk 
acted  without  authority  or  directions  from  his  sup* 
posed  principals,  and  without  giving  them  advice 
of  bis  proceedings,  itns  clear  that  he  must  have  act94 
as  owner,  and  not  as  a  mere  consignee. 

It  is  palpable  likewise,  that  the  evidence,  such  af 
it  is,  has  been  much  garbled.  Many  letters  are  re^ 
'  ferred  to,  which  have  not  been  produced  ;  and  tbej 
appear  to  be  the  very  letters  by  which  each  voyage  wan 
planned  and  directed,  There  are  no  letters  from  Eche* 
veria,  when  at  New  York,  to  bis  alledged  owners ; 
none  from  Worth  to  Robinson  respecting  the  pro- 
ceeds of  the  second  cargo,  nor  in  any  of  the  corres- 
pondence is  Eeheveria  considered  as  a  pact  ownerj 
but  merely  as  a  master. 
It  is  impossible  to  conceive  evideQ^^j  botM  pc^itivo 
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and  Motive,  inore  (yi  in  every  part/  to  prove  tibiat    u.^nM9. 
tkb  is  a  fraudulent  trauiactioU)  and  that  the  reai 
property  is  still  in  Worth,  an  American  citizen;  and 
therefore  thift  vessel  is  subject  to  condemBatieD,  av 
having  beea  engaged  in  the  slave  trade. 

The  cargo  jdoes  not  consist  so  much  of  mercantile 
articles,  as  of  stores  and  outfit  for  the  slave  trade  7 
it  is,  besides,  Worth's  property,  having  been  shipped 
by  him  without  orders,  and  without  funds.  As 
materially  coiinected  therefore,  with  this  illegal  traffic, 
and  likewise  as  belonging  to  the  same  owner^  it  must 
follow  the  fate  of  the  vessel. 


Li.  Merced,  Echeveria. 


On  the  Petition  of  Andrew  Belcher,  one  •f  the ' 
Agents  for  the  Captors. 


1811. 


JupGMENT-^Dr.  Croke. 

npHIS  vessel  and  cargo  having  been  condemned,  and 
-*-  an  appeal  interposed,  upon  the  application  of  the 
parties,  a  commission  of  unlivery  issued  to  the  marshal, 
directiiig  the  goods  to  be  unloaded  and  to  be  put 
into  the  warehouses  usually  employed  by  the  Court 
for  that  purpose.  A  petition  has  been  given  in  by 
Mr.  Belcker,  one  of  the  agents  for  this  captors,  ac- 
companied by  a  protest,  against  the  proceedings  of 
the  fnarshal.  He  therein  states,  '*  That  there  are 
*'op  waiehouses  belonging  to  the  King,  or  to  the 
*^  oflicers  of  the  Customs.  That  to  save  expense  to 
''the  captors  he  had  offered  to  the  marshal,  one 
'!  of  the  best  wharves  in  Halifax,  for  the  ship  to  lie 
ff  iHt^  and  ibe  best  stores  in  the  iowM  £ur  the  cargo  to 
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it  renwiiit  with 
the  Court  to  ap- 
point tlie  place* 
and  the  agents 
of  the  capion 
and  daimanta 
are  not  entitled 
to  have  the 
goods  deposited 
in  their  itores. 
Charge  agunil 
certain  stores 
proved  to  he 
untrue. 
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La  Mbecib.  '^  be  deposited  id^  free  from  all  expense ;  that  tbe 
^gfUietii,  ''  marshal  refused  to  accept  of  tbe  offer,  declaring 
1811.  ^'  that  he  bad  been  ordered  bj  the  Judge  of  the 
''  Court  to  have  the  vessel  brought  to  tbe  wharf  of 
^'  Messrs.  Foreman^  Grassie,  aod  Company,  and  to 
^'  have  the  cargo  deposited  in  their  stores ;  that  the 
*'  said  stores  are  private  property,  and  no  more  under 
"  the  direction  and  control  of  the  King  than  those  of 
''  the  protestor. 

*'  That  the  vrharf  of  Foreman  and  Grassie  is  one 
''  of  the  most  exposed  and  dangerous  wharves  in 
"  Halifax  for  vessels  to  lie  at,  and  prize  vessels  have 
''  heretofore  suffered  and  received  great  damage  by 
"  lying  at  the  same. 

*'  That  tbe  stores  are  likewise  unsafe  and  exposed ; 
^'  as  the  cargo,  if  deposited  therein,  must  be  put 
^'  into  the  same  stores  with  their  own  property,  un- 
'*  less  considerable  expense  is  incurred. 

'^  That  the  protestor  has  examined  the  proceedings 
"  of  the  Court  since  1794,  and  believes  tbe  practice, 
"  until  lately,  to  have  been,  to  allow  the  marshal 
^'  and  parties  to  deposit  cargoes  where  they  deemed 
''  it  most  convenient.  That  the  Prize  Act  directs 
"  the  landing  of  cargoes  to  be  at  the  expense  of  the 
^'. party  applying,  and  that  as  the  captors  have  ap* 
**  plied,  the  protestor  wishes  to  save  expense  to  them, 
"  and  that  the  captors  and  their  agents  are  intitled 
''  to  a  joint  custody. 

*'  Wherefore  he  protests  against  the  marshal  for 
''  removing  the  vessel  and  cargo  to  tbe  said  wharf 
''  and  stores,  and  against  all  expenses,  and  damages 
"  occasioned  by  the  delay  in  not  allowing  the  said 
"  ship  to  have  been  immediately  removed  to  tbe 
*'  wharf  of  the  protestor,  when* he  received  the  order 
"  of  Court  for  unlivery  ;  and  all  further  expenses/* 

In  the  conclusion  of  his  petitiooj  ''  be  prays  tbat 


COURT  OP  VICE-ADMIRALTY.  S31 

*^  proper  persons  may  be  appointed  to  survey  the    ^^  Me«oi©. 
*'  respective  wharves  and  stores^  and  that  the  Court      ^.^  j^^^  * 
"  will  restrain  the  marshal  from  thus  acting  to  the         ^s^^- 
'^  manifest  prejudice  and  injury  of  all  persons  con- 
''  cerned/' 

Upon  this  petition  the  Court  directed  a  writ  of  en- 
quiry to  the  registrar^  together  with  thtee  of  the 
most  respectable  inhabitants  of  the  town^  to  inspect 
the  wharves  and  stores^  and  to  report  upon  them. 

They  have  reported^  that  '^  having  visited  the 
'*  wharf  and  stores  belonging  to  Messrs.  Foreman, 
"  Grassie,  and  Co.  there  does  not  any  thing  ap- 
"  pear  to  them^  whereby  they  should  have  any 
"  doubt  of  the  safety  of  vessels  laying  at  the  said 
'^  wharfs  nor  of  property  that  may  be  lodged  in  the 
"  stores ;  unless  in  the  event  of  an  uncommon  and 
''  extraordinary  hurricane,  such  as  was  experienced 
^'  here  in  September  1798,  when  other  wharves  and 
"  stores  generally  suffered." 

Besides  this  report,  Messrs,  Foreman,  Grassie, 
and  Co.  have  presented  a  petition  to  the  Court,  in 
which  they  al ledge,  that  ''  The  statements  contained 
•'  Mr.  Belcher's  petition,  respecting  their  wharf  and 
"  stores,  are  incorrect  and  unfounded ;  that  the  peti- 
"*tioners  considering  such  statement  to  be  highly 
'^  injurious  to  them,  not  only  in  this  province,  but  in 
'^  Great  Britain,  where  their  connexions  in  trade  are 
''  extensive,  have  stated  on  oath,  an  answer  to  the  affi* 
^*  davit  of  the  said  Andrew  Belcher ;  ■  and  they  have 
"  brought  in  a  certiBcate  of  thirty  respectable  per- 
'^  sons,  merchants,  traders,  and  owners  of  property 
'*  in  Halifax.  That  for  a  long  time  past  they  have 
"  held  the  said  stores  in  readiness,  upon  the  shortest 
"  notice,  for  the  use  of  the  Admiralty  Court,  in  con- 
"  sequence  of  an  application  from  the  said  Court,  and 
''  the  assurance  given  by|the  Court,  that  prize  ships  and 
^  vessels  nvould  in  future  be  sent  into  their  wharf." 
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Xa  Mtftcr».  ^*  Tbey  say  likewise,  '*  that  in  tlie  present  instance,  if 
'^i —  _~  "*'  the  cargo  of  the  Mtrced  consists  of  tubs  and  casks 
1811.  '  ''  of  water,  as  tbey  are  infocined,  thejr  would  not 
^  make  anj  charge  for  the  wharfage  or  storage 
'*  thereof."  In  their  affidavit  annexed  they  farther 
state,  **  that  their  wharves  and  stores  have  been  oc- 
"  casionally  occupied,  for  many  years  past,  with 
^  pri^e  cargoes  and  vei^sels;  and  after  alledging 
"  generally,  the  fitness,  safety,  and  security  of 
'*  their  wharves  and  stores,**  they  swear — "  That 
*^  no  prize  ship  or  vessel  has  at  any  time  received 
''any  injury  of  any  description  by  lyiifg  at  their 
''wharf,  except  a  ship  called  the  Liberty y  which 
''  parted,  and  was  driven  from  the  said  wharf  in 
"  September  1798,  in  an  uncommon  and  violent 
^'  hurricane,  which  destroyed  many  wharves  and  stores 
**  in  Halifax,  and  in  which,  many  vessels  were 
"  wrecked  in  the  harbour."  They  state,  "  that  the 
"  apartments  where  prize  goods  have  usiially  been  de* 
'*"  posited,  are  separate  and  distinct  apartments,  with 
"  separate  and  distinct  entrances  from  the  wharf; 
"  and  that  ever  since  the  JEipplication  from  the  Court 
"  of  Admiralty,  they  have  considered  themselves  as 
"  bound  to  furnish  and  provide  a  wharf  and  stores 
''  whenever  required/* 

The  certificate  of  thirty  of  the  most  respectable 
merchants  in  Halifax,  states  "  the  fitness  and  safety 
of  the  wharf  and  the  stores,  and  their  strength  to  de- 
posit any  kind  of  merchandize;  and  likewise  the 
division  of  the  respective  apartments.^ 

The  case  is  now  furnished  with  ample  information 
as  to  all  the  facts  contained  in  the  original  petition^ 
and  two  questions  arise  upon  it,  the  question  of 
right,  and  the  question  of  expediency. 

A  sort  of  Tight  is  set  up  1t)y  Mr.  "Belcher  to  have 
this  cargo  in  his  own  stores^  as  agent  for  the  captors. 
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It  must  be  observed^  that  there  are  two  joint  agentej    f*^  Mncia>. 
Mr.  Belcher  and  Mr.  Htdbert,  for  the  Atdlanie,  the      jprute^ 
capturing  ship,  and  that  Mr.  Hulbert  has  not  joined      .  ^^^^^ 
in  this  petition.     There  is  likewise  an  agent  for  the 
claimants^  who  are  equally  interested  in  every  cir- 
cumstance which  has  been  stated ;  and  who  are  so  far 
from  having  given  their  approbation  to  this  applica^ 
tion,  that  Mr.  Black,  their  agent,  has. actually  and 
voluntarily  signed  a  certificate  in  favour  of  Messrs. 
Foreman.    So  that  this  petition  is  the  sole  act  of 
Mr.  Belcher,  the  other  two  agents  not  having  con- 
curred with  him  in  it.  ~    ^ 

A  prize  court,  by  its  constitution,  has  the  sole 
direction  and  disposal  of  prize  property :  unless,  so 
far  as  this  general  power  is  controlled  by  particular 
Acts  of  Parliament.  Under  this  general  power,  when*-' 
ever  there  is  an  order  made  for  the  unlivery  of  a 
cargo,  it  may  appoint  the  places  where  it  is  deposited, 
at  its  own  discretion,  provided  there  is  no  particular 
direction  given  by  the  statutes.  If  we  look  at  the 
Prize  Act,  it  does  not  appear  that  any  restrictions  are 
to  be  found  upon  this  head.  The  general  clause,  the 
31st  sect,  of  the  45  Geo,  III.  c.  72.  directs  captures, 
without  breaking  bulk,  to  be  under  the  joint  care 
and  custody  of  the  Collector  and  Comptroller  of  the 
Customs ;  and  the  captors  or  claimants,  or  their 
agents,  subject  to  the  direction  of  the  Courts,  till 
final  sentence  or  interlocutory  order  for  releasing  or 
delivering.  This  is  the  original  custody,  when  a 
▼essel  is  brought  in,  without  breaking  bulk,  and  pre- 
vious to  any  direction  of  the  Court.  An  unlivery  is 
directed  by  the  act  ia  two  cases, — that  of  further 
-proof,  and  of  appeal.  Upon  further  proof,  (sect.  tl» 
43d)  the  Judge  shall  cause,  if  he  shall  think  fit,  the 
^ods  to  be  unladen,  and  shall  cause  them  to  be  put 
ia  proper  warehouses,  with  separate  locks  of  the 
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u  MtftcBB.  cbllector^  and  the  agents  employed  by  the  captors  or 
claimants.  In  the  53d  sect,  relating  to  appeals,  the 
orders  are  only  ''  to  have  the  capture  appraised  as 
aforesaid/'  No  directions  are  therefore  given  as  to 
the  place  v^here  they  are  to  be  deposited,  the  act 
docs  not  mention  the  stores  of  any  of  the  parties  or 
their  agents,  but  still  leaves  it  to  the  discretion  of 
the  Court  to  put  them  into  such  as  it  may  deem  to  be 
'^  proper  warehouses  ;**  the  collector  and  the  agents 
still  retaining  their  care  and  custody  of  the  property^ 
by  having  different  locks  upon  such  warehouses'  as 
the  Court  may  appoint  for  that  purpose,  which  is  all 
the  right  of  possession  or  custody  that  is  given  by 
the  act 'to  the  agents^  and  not  any  corporeal  posses- 
sion or  custody  in  their  own  stores  or  warehouses^ 
and  this  possession  they  have  jointly  with  the  coU 
lector  and  the  claimants*  agents^  and  not  any  separate 
or  distinct  custody.  And  though  the  parties  who 
apply  for  the  order  of  appraisement,  are  to  bear  the 
expenses^  this  gives  them  no  additonal  right  or  con- 
trol over  the  property ;  there  are  other  interests  as 
well  as  theirs  to  be  attended  to^  and  the  custody  is 
still  a  joint  custody. 

In  exercising  that  discretion  which  is  left  with  it 
by  the  act,  the  Court  would  certainly  consult  and 
provide  for  the  safety  of  the  property ;  such  is  its 
bounden  duty  :  it  has  therefore  given  every  attention 
to  that  part  of  the  petition  which  asserts  that  this 
wharf  and  stores  are  unsafe^  and  unfit  for  the  pur- 
pose. If  this  allegation  were  true,  the  Court  would 
undoubtedly  not  risque  this  vessel  and  cargo  in  so 
hazardous  a  situation :  but  here  is  the  clearest  evi- 
dence to  the  contrary  :  there  is  the  report  of  the 
register,  and  three  independent  merchants ;  the  affi- 
davit of  Messrs.  Foreman,  Grassie,  and  CoiDpany; 
and  the  voluntary  certificate  of  thirty  of  the  prin- 
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tipal  merchants  of  the  place;    who  all  concur  ia     LaMbbced. 
pronouncing  the  wharf  and  stores  to  be  perfectly      AfrUi6ik» 
safe,  and  fit  for  receiving  and  keeping  prize  vessels         ^^^^' 
lind  their  cargoes.     One  fact  alledged  that  the  stores 
are  exposed^  and  that  the  goods  must  be  deposited  ia 
the  same  stores  with  the  property  of  Messrs.  Fore^ 
man,  is  decidedly  falsified;   since  it  is  proved  that 
there  are  five  distinct  and  separate  stores,  and  the 
whole  secured  by  a  gate  at  the  head  of  the  wharf. 
Another  circumstance  alledged,  that  ''  prize  Tessela 
"  have  heretofore  suQVred  and  received  great  damage 
^  by  lying  at  the  same^**  upon  enquiry,  appears  indeed 
to  be  partly  true ;  but  it  is  insidiously  introduced, 
and  cannot  in  any  manner  serve  to  prove  the  truth  of 
the  allegation,  because  no  other  vessel  can  be  dis* 
covered  to  have  ever  received  any  injury  there,  ex-, 
cept  one  unfortunate  ship,  called  the  LiberU/,  which 
parted,  and  was  driven  from  the  wharf  in  the  year 
IT98,  above  twelve  years  since,  in  an  uncommon  hur- 
ricane, which  destroyed  half  the  wharves,  and  wrecked 
a  great  numbef  of  vessels  in  the  very  harbour  of 
Halifax.     How  far  this  gentleman  can  justify  his 
having  thus  solemnly  alledged  charges  against  the 
wharves  and  stores  of  another  mercantile  house  in  this 
town,  which  might  be  so  extremely  injurious  to  their 
credit^  and  which  might  prevent  any  consignments 
of  ships  and  cargoes  being  made  to  them  from  Eng- 
lanS  or  other  places,  is  a  matter  for  their  respective 
considerations.     It  is  not,  as  was  argued,  a  compara- 
tive  inferiority   which   was   alledged   against  these 
stores  and  wharf,  as  being  less  safe  than  his  own ; 
but  a  positive  charge,  that  they  were  absolutely  dati" 
gerous  and  unfit. 

The  protestor,  as  he  alledges^  to  save  expense  to 
the'  captors,  and  all  others  concerned,  has  offered 
^'  that  the  vessel  may  lie  at  his  wharf,  and  the  cargo 
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u  Mpms*.  f€  \^  deposited  in  his  stores  free  from  all  costs  and 
Aahi  x^tk,  "  charges,"  I  cannot,  with  the  petitioner's  counsel 
18^^*  consider  this  offer  as  so  perfectly  liberal  and  disiD^ 
terested.  Wharves  and  stores  are  built  at  great  ex- 
pen8e>  and  the  use  and  hire  of  them  is  one  of  the 
fair  profits  of  a  merchant.  There  is  no  reason  why 
a  merchant  should  give  the  use  of  them  to  another 
gratuitously^  and  to  do  so  is  not  very  accordant  with 
the  customary  habits  and  principles  of  men  in  tra^. 
A  person  who  offers  siich  a  horvM  can  scarcely  be 
considered  as  not  having  some  farther  view,  aa  not 
having  looked  to  other  profits  to  be  made  in  con* 
sequence  of  it.  Even  to  give  an  additional  strength 
by  such  an  appearance  of  disinterestedneas  to  thei 
other  parts  of  the  affidavit,  to  derive  some  advantage 
from  the  possession  of  the  goods^  or  to  induce  captors 
to  employ  as  their  agent  in  other  cases  a  person  who 
had  shewn  such  liberality  in  his  zeal  to  serve  them  ; 
these  and  other  objects  which  may  easily  be  con- 
ceived, would  induce  a  belief  that  this  proceeding 
might  not  be  altogether  without  a  view  to  an  ulti- 
mate reward.  The  Court  cannot  divest  itself  of  all 
recollection  of  what  passed  in  a  late  case,  in  which 
the  same  agent  got  possession  of  a  ship  and  cargo 
without  giving  security,  attempted  to  hold  it  in 
defiance  of  the  law^  and  divided  the  property  amongst 
the  parties,  without  any  legal  right  whatsoever. 
The  Court  ought  to  be  cautious  into  what  hands  it 
entrusts  such  a  charge. 

I  apprehend  that  this  offer  is  not  meant  io  be 
extended  beyond  the  present  case.  The  protestor 
scarcely  proposes  to  supply  the  Court  with  wharves 
and  stores  gratuitously  in  every  case  which  maj 
occur.  But  the  Court  must  look  not  to  this  case  la 
particular,  but  must  make  general  provision  for  all 
cases  which  may  occur.     For  that  purpose  it  baa 
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engaged  a  wliarf  and  stores  as  a  general  place  of  LAMntrfii. 
deposit  for  ships  and  goods,  that  they  may  be  un-  ^  ^  ^^^  ' 
loaded  under  its  orders^  for  appraisement  or  otherwise,  ^^^ 
wlitlst  it  is  onder  its  own  custody,  and  before  the 
parties  are  entitled  to  the  possession.  By  this  ar- 
rangement, it  was  conviiiced  that  it  consulted  the 
interest  of  all  parties  concerned  :  it  was  convenient 
to  have  a  certain  place  of  deposit,  where  resort 
might  always  be  had,  without  impediment  to  those 
concerned,  and  which  being  more  particularly  under 
the  eye  of  the  Court  and  its  officers,  they  would  take 
care  that  it  should  be  sufficiently  large,  safe,  and 
commodious.  The  Court  thought  that  it  was  more 
for  the  real  interest  of  parties,  than  suffering  the 
goods  to  go  into  the  stores  of  their  agents.  How* 
ever  disposed  the  present  protestor  may  be  to  supply 
them  gratis,  the  wharfing  and  storing  of  prize  ships 
and  cargoes  it  no  trifling  object  of  profit  to  mer- 
chants. If  there  were  any  claim  of  right,  the  agents 
for  the  claimants  would  be  as  much  intitled  to  it  as 
those  of  the  captors,  since  they  are  equally  mentioned 
in  the  Prize  Act,  and  indeed  it  has  not  unfrequently 
l^n  a  subject  of  contention  between  them.  Com- 
plaints have  been  often  made  by  claimants  against 
this  possession.  I  have  ahvays  understood  that  the 
parties  in  general  have  been  best  satisfied  that  they 
should  be  thus  under  the  more  immediate  protection 
of  the  Court  and  its  officers.  The  Court  have  even 
thought  that  it  contd  sometimes  observe,  when  car- 
g4»e8  were  more  usually  deposited  with  the  agents^ 
that  commissions  of  unlivery  were  not  always  applied 
for  from  any  appearance  of  urgent  and  great  neces- 
sity^ or  much  to  the  advantage  of  the  principals 
themselves. 

Apprehending    then    that    it  would    be   for  the 
general  eao'veaience  of  all  parties^  and  a  mode  of 

«3 
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XAMiRriD.  proceedings  most  unquestionable,  and  satisfactory,  the 
"T^~^  Court  en<>;as:ed  with  Messrs.  Foreman  and  Grassie  to 
isii.  have  their  stores  at  all  times  in  readiness  to  accom- 
modate cargoes,  upon  the  usOal  terms.  By  this 
agreement  they  are  put  to  some  inconvenience,  and 
expense,  and  occasionally  to  some  loss,  for  which 
their  reasonable  compensation  is  the  assurance  that 
all  such  cargoes  should  ,be  sent  to  them,  unless 
where  there  were  substantial  reasons  to  prevent  it. 
It  would  therefore  have  been  a  manifest  injustice  to 
them  to  have  deprived  them  of  the  storage  in  this 
case.     Upon  that  ground  the  order  was  made. 

It  is  alledged  that  the  wharf  and  stores  to  which 
this  vessel  and  cargo  were  ordered  are  not  the  King*s 
property,  but  are  private  property,  and '  therefore 
that  the  marshal  by  placing  these  goods  there  would 
not  comply  with  the, commission,  and  that  they  are 
not  entitled  to  any  preference  beyond  any  other 
private  wharves  and  stores.  It  is  true  that  the  offi- 
cers of  the  Court  in  drawing  up  this  commission^ 
following  closely  the  words  of  established  precedents 
of  the  High  Court  of  Admiralty,  have  directed  the 
marshal  to  put  the  goods  into  our  warehouses,  that 
is  the  King's  .warehouses,  or  those  of  his  Court  of 
Admiralty :  and  it  may  be  true  likewise  that  there 
are  literally  speaking  no  places  of  that  description, 
which  really  belong  either  to  his  Majesty  or  to  this 
Court.  But  without  minutely  considering  whether 
there  may  be  any  inaccuracy,  or  inadvertence,  in 
introducing  those  precise  words,  the  meaning  was 
perfectly  evident,  namely,  that  the  marshal  should 
put  the  goods  into  those  stores,  which  had  been 
usually  employed  for  that  purpose,  namely  the  stores 
of  Messrs.  Foreman  and  Grassie,  which  as  having 
been  engi^ed  by  an  express  agreement  with  the 
Court  for  the  deposit  of  prize  goods,  were  considered 
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as  the  warehouses  of  the  King's  Court  of  Admiralty^     IjiMeucd. 
and  therefore  might  not  improperly  be  styled  the   "y^Ti^ 
King's  warehouses.     I  have  dwelt  longer  upon  these         isn. 
objections  than  they  seemed  to  merit,  because  they 
form  so  conspicuous  a  feature  in  the  petition,  and 
ha?e  been  so  much  harped  upon  by  counsel,  but  in 
reality    it    is    perfectly   immaterial    to    whom    the ' 
wharves  and  stores  belonged.     The  Court  in  that 
respect   has   an  unlimited  discretion,  and   it   might 
order  the  goods  to  be  deposited  as  well  in  private  as 
in  public  stores,,  and  if  it  should  be  admitted  that 
there  are  none  properly  speaking  of  the   latter  de- 
scription, it  must  of  necessity  ha?e  recourse  to  those 
of  individuals. 

But  this  is  not  the  whole  of  the  considerations 
which  must  occur,  respecting  the  oflfer  of  the  pro- 
testor to  charp:e  nothing  for  the  use  of  bis  wharf 
and  stores.  It  is  the  duty  of  the  Court  to  look  to 
the  security  of  prizes.  Now  no  principle  of  law  is 
more  clear  than,  that  persons  who  are  trusted  with 
the  possession  of  property  without  reward  are  very 
liltle  answerable  for  its  safety.  In  the  Civil  Law. 
Inst.  Lib.  iii.  tit.  xv.  it  is  said^  ''  Depositarius  ex 
ed  solo  tenetur^  si  quid  dolo  commiscrit :  culpae  autem 
nomine,  id  est,  desidis  et  negligently,  noo  tenetur. 
Itaque  securus  est  qui  parum  diligenter  custoditam 
rem  furto  amiserit ;  quia  qui  negligent!  amico  rem 
custodiendam  tradit,  non  ei,  sed  suep  facilitati>  id 
imputare  debet.**  I  quote  the  Roman  law  not  as  in 
itself  intriniically  binding,  but  as  having;  been  re- 
ceived io  thjs^  as  in  many  other  cases,  as  a  general 
rule  by  all  the  countries  in  Europe^  and  therefore  as 
having  become  a  part  of  the  law  of  nations^  a  de- 
ference which  has  been  paid  to  it  from  the  evident 
justice  and  good  sense  of  its  decisions.  It  is  the 
same  in  our  domestic  lawj  I^ord  Chief  Justice  Holt, 
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LiiMrBctD.     in  the  well-known  case  of  Coggs  and  Bernard  (Lord 
'  T"    Raymond,  909,)  sajs  that  "where  a  man  takes  g?Dods 

1811.  '  "  into  his  custody  gratis  to  keep  for  the  use  of  the 
''  bailor^  he  is  not  answerable  if  thej  are  stole 
'^  without  anj  fault  in  him,  neither  will  a  common 
''  neglect  make  him  chargeable,  but  he  must  be 
''  guilty  of  some  gross  neglect."  In  the  case  of 
Shields  against  Blackburne.  (H.  Black,  i.  161,)  it 
was  said  too^  ''  Where  money  has  been  paid  for  the 
''  performance  of  certain  acts,  the  person  receiving 
*'  it  is  by  law  answerable  for  any  degree  of  neglect 
"  on  his  part,  the  payment  of  money  being  a  sort  of 
'^  insurance  for  the  due  performing  of  what  has 
"  been  undertaken."  How  then  would  the  Court 
execute  the  trust  reposed  in  it,  for  the  safe  custody 
of  prize  property,  or  how  could  it  justify  itself 
against  many  losses  and  injuries  which  might  happen^ 
if  it  entrusted  prize  ships  and  goods  where  the  legal 
security  for  its  safety  was  so  slender  and  limited  ? 
But  even  this  ground  for  granting  the  petition  is  com- 
pletely removed,  because  Messrs.  Foremanund  Grassie 
have  likewise  offered  not  to  make  any  charge  for 
wharfage  and  storage. 

But  be  that  as  it  may,  it  is  an  universal  rule  that 
they  who  apply  to  a  court  of  justice  must  come  with 
clean  hands.  Whatever  otherwise  may  be  its  merit 
or  seasonableness,  a  petition  founded  in  untruths,  and 
upon  untruths  highly  injurious  to  a  respectable  mer- 
cantile house  in  this  place,  this  Court  is  bound  to  re* 
ject,  and  it  directs  the  marshal  to  proceed  forthwith 
in  execution  of  the  commission  of  unlivery  according 
to  the  former  order. 
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The  Bermuda. 
Judgment. — Dr.  Croke. 

rWlHE  question  for  the  decision  of  the  Court,  arises 
•*"  upon  a  petition,  given  in  hy  Mr.  Brenton  Hnlli^ 
burton,  the  Deputy  to  the  Treasurer  of  GreenivicJi 
Hospital^  in  A^hich  he  states  :  ''  That  three  months 
have  elapsed,  since  Messrs.  Hartshome  and  Boggs, 
as  assents  for  his  Majesty's  ship  Bermuda,  have  made 
a  distribution,  according  to  law,  of  the  prize  ships 
Fenus  and  Charles,  and  the  petitioner  has  called  on 
them  to  pay  o\er  the  unclaimed  shares  to  him,  to  be 
remitted  to  the  treasurer  of  the  said  hospital. 

'*  That  in  adjusting  the  accounts  of  the  said  prize 
Teasels,  it  appears  that  Messrs.  Hartshome  and  Boggs 
claim  to  retain  in  their  hands  the  sum  of  forty-five 
pounds  and  two-pence-— being  the  share  to  which  one 
Owen  Cotton,  who  was  the  captain's  clerk  of  his 
Majesty's  said  ship,  is  entitled  to  receive  of  the  neat 
proceeds  of  said  prizes.  That  the  said  agents  have 
produced  to  the  petitioner,  as  a  voucher  for  retaining 
the  same,  an  attachment,  issued  pursuant  to  a  law  of 
this  province,  out  of  his  Majesty's  Supreme  Court, 
thereby  the  property  of  the  said  Owen  Cotton,  as  an 
absent  or  absconding  debtor,  has  been  attached  in 
their  hands. 

"  That  the  petitioner  does  not  conceive  the  said 
attachment  as  a  voucher  authorised  by  the  Prize  Act, 
and  prays  that  they  may  be  compelled,  by  the  process 
of  this  Court,  to  pay  the  same  to  the  petitioner,  for 
the  use  of  His  Majesty's  said  hospital,  as  the  law 
directs." 

To  this  petition  an  answer,  and  counter-petition 
has  been  given  by  Lawrence  Hartshome  and  Thomas 


May  ^tb, 
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Case  apon  a  Pe- 
tition from  the 
Deputy  to  the 
Trejisurcr  of 
Greenwich  Hoi- 
pital,  against  the 
Prize  Agents  of 
the  Bermuda, 
for  certain   un- 
claimed  shares 
of  Priie  Money 
doe   o  thf  Hos- 
pit<il     The  facts 
are  all  stated  in 
the  sentcace. 
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The  BpiiifUDA.  Boggs,  as  agents  for  His  Majcst/s  sbip  Bermuda  : 
j^i^gjjj  stating^  "  That  the  memorialists  arc  agents  for  His 
^^h  Majesty's  said  ship  Bermuda^  respecting  two  prize 
ships,  the  Venus  and  the  Charles,  that  Owen  Cotton, 
clerk  to  the  captain  of  His  Majesty's  said  ship  was  en- 
titled to  the  sum  of  d?15.0«.2|^.  for  his  share  of  said 
prize  vessels,  which  has  hern  attached  in  the  peti- 
tioners* hands  by  virtue  of  a  process  issued  out  of 
His  Majesty*s  Supreme  Courts  under  a  law  of  this 
province,  at  the  suit  of  William  Duff  us. 

*'  That  upon  the  petitioners  settling  the  accounts 
pf  said  prizes^  with  the  deputy  to  the  treasurer  of 
Greenwich  Hospital,  he  claims  to  receive  for  said 
hospital,  from  your  petitioners,  the  said  sum  of  forty- 
five  pounds  two  pence  three  farthings^  as  the  un- 
claimed share  of  the  said  Owen  Cotton,  and  refuses 
to  receive  from  the  petitioners  the  said  attachment, 
as  a  voucher  to  justify  them  in  the  payment  of  sai4 
money  to  the  creditors  of  the   said   Owen  Cotton. 
That  by  a  recent  decision  of  said  Supreme  Court,  it 
has  been  detiermined  that  money  can  be  attached  io 
the  hands  of  prize  agents^  at  the  suit  of  the  creditors 
of  the  person  entitled  to  receive  the  same;  and  the 
said  William  Duffus,  is  proceeding  against  the  peti- 
tioners, to  compel  them  to  pay  him  the  share  of  said 
Owen.Cotton^s  prize,  io  discharge  of  his  debt^  which 
I^e  alledge^  to  be  due  to  him  from  the  said  Owen 
Cotton-r^ihe  petitioners  therefore  humbly  pray  that 
t^ey  may  not  be  conapelled  to  pay  said  money  over  to 
Greenwich  Hqspjtal ;  and  that  the  said  voucher  may 
be  received  as  sufficient  to  discharge  them  from  the 
demand  of  the  cjeputy  treasui:er  of  Greenwich  Hos- 
pital." 

It  is  admitted  by  Messrs.  Hartshorne  and  Boggs^ 
t^at,  as  agents  for  the  ship  Bermuda,  they  havp  ia 
^eir  hands  the  sum  demanded^  being  (he  share  pf 


COURT  OF  VICE-ADMIRALTY.  333 

certain  prizee  to  which  Owen  Cotton,  clerk  to  the   TheBcRMrDA. 
captain  of  the  said  vessel,  is  entitled.     They  do  not       ^^  ^. 
deny  that  three  months  have  elapsed  since  they  made         ^si^* 
distribution,  and  that  they  are , therefore  liable  to  be 
called  upon  to  pay  over  the  unclaimed  shares  to  the 
deputy  of  Greenwich  Hospital.     But  they  claim  to 
retain  in  their  hands  these  shares  belonging  to  Owen 
Cotton,  because  they  have  been  attached  under  a  lave 
of  this  province ;  and  they  have  produced  this  at- 
tachment>  as  it  is  called,  somewhat  improperly,  as  a 
Toucher  for  retaining  the  same,  which  the  deputy 
treasurer  refuses  to  receive  as  such,  and  prays  a  mo« 
nition  to  compel  payment.     The  nhole  question  is^ 
therefore,  reduced  to  a  single  point. 

It  is  stated  in  the  answer,  that  '^  by  a  recent  de- 
cision of  the  Supreme  Court  of  this  province,  it  has 
been  determined  that  money  may  be  attached  in  the 
bands  of  pri^e  agents,  at  the  suit  of  persons  entitled 
to  receive  the  same,''  ^nd  many  of  the  arguments  of 
the  counsel  at  the  bar  were  founded  upon  the  suppo- 
sition of  a  case  in  which  money  bad  been  paid  under 
a  judgment  of  that  Court :   what  might  have  been 
the  legal  effect  of  an  actual  payment  made  under  that 
authority,    upon,  such   an   application   against  the 
agent,  or  against  the  creditor  who  had  received  prize- 
money  under  it,  the  Court  has  not  at  present  to  in* 
quire.    It  has  only  to  determine  upon  the  facts  stated 
in  tbe  petition  and  ftuswer,  namely,  that  the  money 
has  been  attached  without  any  Judgment  obtained,  of 
payment  made,  thereupon^ 

Neither  has  it  to  ()ecide  upon  the  validity  of  the 
attachment  in  itself,  as  between  the  creditor  and  the 
agent.  That  is  a  Question  which  affects  other  particfs 
and  belongs  to  otner  tribunals.  The  only  question 
here  is,  how  far  it  is  a  voucher  to  the  accounts  of  the 
figeot  to  justify  tl|e  retentioo  of  Cptton*s  share. 
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The  BiRMUDA.  the  grant,  and  the  right  cannot  by  any  construction  be 
^^  gjj,^  extended  beyond  their  express  terms.  Within  those 
1811.  restrictions  the  captors  acquire  a  perfect  right  to 
prize,  beyond  those  restrictions  they  acquire  no  right 
at  ail.  Where  the  captors  do  not  comply  yfith  the 
conditions,  their  right  does  not  Test,  and  the  interest 
remains  in  the  crown,  or  M^ith  those  to  whom  it  may 
have  been  transferred. 

Let  us  look  into  the  terms  of  the  grant.  The  pro* 
clamation  orders  the  neat  produce  of  all  prize9  to  be 
for  the  entire  benefit  of  the  officers  and  seamen.  If 
it  stopped  here  it  would  be  an  absolute  grant ;  but 
various  restrictions  are  afterwards  introduced,  such 
as  that  the}  shall  be  on  board  at  the  time  of  the  cap- 
ture, and  that  tliey  shall  not  be  eutitled  until  after  a 
'  final  adjudication.— *The  Prize  Act  adds  many  others; 

for  all  the  regulations  therein  contained,  as  far  as 
they  apply  to  the  captors  themselves^  are  the  coodi* 
tions  of  the  grant. 

So,  though  prize  money  is  given  to  the  captors^ 
the  mode  in  which  they  are  to  demand  it,  and  to  re- 
ceive payment,  is  pointed  out ;  and  this  forms  another 
restriction,  or  limitation,  of  the  grant.  By  49  Geo. 
III.  c.  123.  §  13.  the  last  act  upon  that  subject: 
?  Ail  shares  of  prize  due  and  to  become  due  to  petty 
officers  and  seamen  shall  be  paid  by  the  agent  or  the 
treasurer  of  Greenwich  Hospital  to  the  person  intitled 
thereto,  or  to  any  other  person  authorized  to  receive 
the  same,  by  any  order  in  the  form  or  to  the  effect  set 
forth  in  the  schedule  annexed,  which  order  shall  spe- 
cify the  name  of  the  prize,  or  give  such  description 
thereof  as  shall  be  satisfactory  to  the  person  in  whose 
possession  the  pl'iz^  money  shall  be,  and  the  name  of 
the  ship  on  board  of  which  the  person  making  the 
order  was  serving. — He  must  procure  likewise  a  cer- 
tificate in  the  form  annexedj  containing  a  full  de<> 
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« 

icriptioQ  of  bis  person^  ^htch  must  be  signed  by  the   TheBRRMUDA. 
captain,  and  one  other  signing  officer  of  the  ship  in  ' 

which  he  shall  tbeii  be  serving:  If  discharged  from  isii. 
the  service,  the  certificate  must  be  signed  by  different 
persons  there  mentioned  as  the  case  may  be,  which 
certificate  shall  be  written  or  printed  on  the  same 
paper  containing  ^such  order,  and  which  order  and 
certificate  being  presented  together,  and  the  said 
order  being  paid,  such  order  and  certificate  shall  re- 
main with  the  agent  paying  the  same :  Provided  al- 
ways, that  every  such  order  shall  be  revokeable  at 
pleasure  by  the  person  maki^ig  the  same — Provided 
also,  that  no  such  order  shall  be  valid  if  the  party 
shall  be  then  residing  within  the  distance  of  five  miles 
from  the  place  of  payment.** 

Two  persons  are  here  pointed  out  for  the  agent  to 
make  his  payments  to ;  1st,  the  person  iniiiled  to  the 
prize  money  ;  that  is,  the  seaman  himself;  and  to 
prove  his  identity,  and  that  he  was  on  board,  two  of  . 
the  conditions,  the  59th  section  of  the  45th  of  the 
King  directs  that  the  captain  shall  send  to  the  agent 
a  list  of  the  persons  intitled,  with  their  names,  ages, 
and  the  description  of  their  persons.  Under  these 
words  it  cannot  be  contended  that  any  man  can  de« 
mand  payment  but  the  very  individual^  so  ascertained, 
and  so  personally  described — 

S.  The  only  other  person  pointed  out  is  the  person 
who  is  authorised  btf  an  order  in  the  form  prescribed. 

The  question  then  is,  whether  these  words  of  the 
acts  are  exclusive  of  all  other  modes  of  payment.  It 
was  admitted  by  the  counsel  against  the  petition  that 
if  the  act  had  contained  negative  words  no  attachment 
would  have  lain.  But  if  they  are  in  themselves  ex- 
elusive,  they  necessarily  fm)>ly  a  negative^  and  the 
same  inference  would  follow. 

Th«  iFOrdt  of  a  statute  are  t9  b«  interpreted^  by  tba 
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The  Bbrkuda.  fuXes  of  law,  according  to  their  usual  and  knoWB  8ig« 
May  BthT  ^^^^^^^^^9  *od  bjf  the  reason  and  spirit  of  the  act 
1811.  itself.  Now  this  is  a  diyi^nctive  proposition,  and  all 
such  are  necessarily  exclusive^  as  it  has  been  obserTed 
by  all  writers  upon  the  subjects  of  grammar  and 
logic^  not  from  any  technical  refinements^  but  from 
common  usage.  Such  propositions  are  said  not  to  be 
correct,  if  there  are  any  other  cases  not  comprehended 
under  them.  As  in  the  indicative  form,  the  sentence, 
it  is  day  or  night,  is  said  not  to  be  true  because  it 
might  be  twilight,  which  is  neither  the  one  or  the 
other.  So  in  the  imperative  form.  If  I  order  a  ser* 
vant  to  go  to  Sackville,  or  to  Windsor,  it  is  no  au- 
thority to  him  to  go  to  Annapolis,  His  going  thither 
is  not  warranted  by  the  order.  So  the  words  of  the 
act :  ''  All  shares  shall  be  paid  to  the  person  intitled^ 
OR  the  person  authorised  by  -the  order  prescribed>^ 
necessarily  implies  that  it  shall  not  be  paid  to  any 
other  person,  and  affords  no  authority  for  any  other 
payment.  The  word  ''  all  **  renders  it  equally  exclu- 
sive, for  if  all  the  shares  are  directed  to  be  paid  to  A. 
or  B.  none  can  be  paid  elsewhere.  But  the  reason  of 
the  thing  shcw«  evidently  that  the  words  are  exclu* 
sive,  because  otherwise  the  regulations  would  be  to* 
tally  useless,  if  they  were  required  to  be  adopted 
under  one  form  of  transfer,  yet  other  modes,  in  which 
they  might  be  neglected,  were  equally  valid. 

It  has  been  a  great  object  with  the  Legislature  to 
protect  sailors  from  fraud  and  imposition  by  restrict- 
ing the  mode  of  transfer.  Each  successive  Prize  Act 
has  gone  beyond  its  predecessors  io  multiplying  fonte 
and  precautions.  Under  the  act  of  the  26  Geo.  III. 
the  directions  were  that ''  no  letter  of  attorney  or  will 
made  by  any  petty  officer  or  sailor  shall  be  good  im- 
less  made  revocable,  signed  befoffe^  and  attested  by 
the  captain^  spedfying  the  name  of  the  skip/'  and 
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otber  particulars  there  mentioned.  Upon  tbis  act  a  TheBERiitDA. 
case  was  decided  in  the  court  of  Common  Pleas,  Mac-  juT^iT" 
Ronald  V,  Pasley,  Bos.  &  Pul.  1.  161.  An  ait-on  ^^^^'' 
vas  brought  by  Macdonald  a  sailor^  against  P  (s!.\y 
the  prize  af^ent  for  the  whole  of  the  prize  money  due 
to  him.  The  agent  had  paid  a  part  of  it  tj  one 
Grant,  as  indorsee  of  an  order  given  hy  Maclunald  in 
faTOur  of  one  Abraham  Joseph  upon  Pasley  for  his 
prize  money.  On  shewing  cause  against  a  rulc^  why, 
on  payment  of  what  remained  unpaid  to  Grant  to  such 
persons  as  the  Court  should  appoint,  all  further  pro* 
ceedings  should  be  staid^  it  was  contended  for  the 
plaintiff,  that  the  payments  to  Graiit  could  not  dis^ 
charge  the  debt,  since  the  order  did  not  comply  with 
the  directions  of  the  act,  and  that  it  was  necessary  to 
Bubject  a  letter  of  attorney  to  the  restrictions  of  that 
act,  ii  fortiori  it  was  so  with  respect  to  an  oider 
which  was  a  less  solemn  instrument.  The  Court  dis- 
charged the  rule,  and  Chief  Justice  Eyre  said,  that 
there  was  a  great  deal  of  colour  for  the  argument 
which  had  been  used  respecting  the  nature  of  the  au- 
thority under  which  these  payments  had  been  made. 
ffthe  Legislature  thought  fit  to  put  a  power  of  attor^ 
ney  under  particular  regulations,  there  is  great  rea- 
son to  suppose  that  it  was  meant,  that  the  agent  could 
not  be  discharged  by  any  thing  less  than  a  power  of 
attorney."  Now  in  this  old  act  there  were  no  words 
to  direct  how  the  money  should  be  paid,  nor  was  it 
couched  in  any  negative  form,  yet  it  was  held  that  th« 
restrictions  laid  upon  one  form  of  instrument,  must, 
vi  materia^  and  from  the  reason  of  the  act,  be  consi*  ' 
dered  as  exclusive  of  every  other  instrument.  How 
much  stronger  is  that  conclusion  under  the  present 
Prize  Acts  where  exclusive  words  are  actually  em- 
ployed ? 
Such  exclusive  restrictions  and  limitations  then  as 
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The  Bfumuda.    Iq  tijg  mode  in  which  prize  money  is  lo  be  paid,. having 

3i„^ajb,       ^^^^  introduced  into  His  Majest/s  grant  under  the  act 

^^^^'         of  parliament^  the  captors  complying  with  those  con- 

'    ditions  ha\e  a  vested  interest,  which  has  frequently 

been  enforced  in  the  courts  of  common  law,  but  if  the 

conditions  are  not  complied  with,  the  grant  cannot 

take  effect,  nor  does  any  right  whatever  vest  under  it. 

If  the  sailor  demands  his  money  in  person,  or  by  such 

an  order,  it  vests :   if  he  does  not  he  has  no  interest 

whatever.      The   right  to  prize«  *  originally   in  the 

crown,  not  being  vested  out  of  it  but  according  to  the 

terms  of  the  grant,  still  remains  in  the  crown,  or  ia 

the  grantee  of  such  residuary  interest. 

This  is  Greenwich  Hospital  to  whom  the  residuary 
interest  is  given  by  the  same  acts  of  parliament.  By 
sect.  87,  every  agent  within  four  months  shall  remit 
all  unclaimed  balances  and  shares,  and  all  shares  of 
run  men  to  the  treasurer  of  Greenwich  Hospital.  Alt 
shares  are  unclaimed  which  are  not  claimed  according 
to  the  act,  and  the  interest  of  the  hospital  is  real,  and 
not  merely,  through  parly,  for  the  benefit  of  the  indi- 
vidual captors.  It  has,  first,  a  beneficial  possession, 
from  the  interest  of  the  shares  which  are  invested  in 
government  securities,  and  it  has  the  ultimate  pro* 
perty  if  they  are  not  legally  demanded,  as  it  has  ori* 
ginally  m  run  men*s  shares,  forming  together  a  fund 
for  the  benefit  of  the  hospital. 

In  the  case  of  Home  against  Lojrd  Camden,  2  H. 
Black.  533,  Lord  Chief  Justice  Eyre  said,  that  the 
diffe/'ent  sections  which  give  powers  and  impose  duties 
upon  agents,  all  respect  sales  in  order  to  distribution, 
and  the  interest  of  Greenwich  Hospital  arising  out  of 
those  sales.  So  that  the  hospital  is  considered  as 
having  an  interest  from  the  beginning. 

Here  then  is  no  sulfject  matter  for  the  law  of  the 
province  to  act  upon.    Prize  money  is  neither  the 
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gp[>ods^  eSetU,  or  credits  of  the  seamen^  unless  he  de-  The  Bebmuda. 
maods  it  in  person^  or  bj  such  a  power  of  attorney  as       ]^~^ 
is  described.     Not  having  so  demanded  it^  it  could         ^^^^* 
not  be  liable  to  an  attachment  under  that  description^ 
and  the  time  having  now  expired^  without  such  legal 
deniaDd>  the  interest  ;of  Greenwich  Hospital  becomes 
vested. 

But  it  was  said  by  counsel^  that  the  seaman  might 
maintniH  an  action  against  the  agent,  at  the  time  the 
attachment  issued,  and  therefore  that  the  creditor 
representing  his  interests  may  maintain  an  actioa 
also.  Now  I  doubt  much  whether  the  sailor  himself 
could  have  brought  an  action  for  his  prize  mo* 
nej,  until  after  be  had  demanded  it  in  person,  for 
his  personal  appearance,  to  identify  him  with  the  per<- 
son  described  in  the  prize  list,  is  necessary  under  the  ^^ 

act;  and  as  the  rules  of  good  pleading  prove  the  law, 
a  demand  by  the  claimant  and  a  refusal  by  the  agent 
is  always  pleaded  as  a  foundation  for  the  action  in 
suits  in  the  common  law  courts  against  the  prize 
agent,  as  appears  in  the  case  of  Wemyss  v.  Linzee,  ia 
Douglas,  310.  If  the  party  himself  could  not  have 
brought  an  action  the  argument  fails  as  to  the  credi* 
tor.  His  appearance  in  person  could  not  have  satis* 
fied  the  inteiition  of  the  act. 

If  the  party  had  been  here  he  certainly  could  not 
have  transferred  or  assigned  his  right  to  prize  money 
to  the  creditor  in  satisfaction  of  his  debt,  unless  ac- 
cording to  the  regulations  of  the  act.  Nay  more,  if 
the  party  had  been  here  himself  at  the  time  the  at- 
tachment issued  he  could  not  have  assigned  it  all,  for 
no  order  whatever  given  by  him  here  would  then  have 
been  valid  to  authorise  the  receipt  of  prize  money,  by 
the  express  words  of  the  Prize  Act.  Does  the  act  of 
the  province  then  make  a  transfer  of  rights  to  the  cre- 
ditor which  the  party  himself  could  not  have  done  ? 
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TheBVnMioA.       The  attachment  is  besides  an  order  to  the  agent  to 

j^    8th7"    ^^**^'"  ^^^  money  and  not  to  pay  it  over  to  Greenwich 

1811.         Hospital.     But  the  party  himself  could    make  no 

such  order.     That  privilege  is  confined  to  warrant 

oflScers.* 

Further  as  to  this  supposed  representation;  of  the 
two  modes  of  payment,  the  first  is  personal  to  the 
party,  I  do  not  see  how  this  can  be  transferred  to  an- 
other, and  the  other  regulations  are  directed  to  this 
Yery  point,  namely  to  ascertain  how  the  sailor  shall 
be  represented.  One  only  mode  of  constituting  a 
representation  is  pointed  out,  by  letter  of  attorney  in 
the  form  prescribed.  If  these  restrictions  are  exclu- 
sive they  must  annihilate  every  other  kind  of  repre- 
sentation, (except  that  of  executors  and  administra- 
tors which  is  admitted  and  put  under  regulations) 
whether  that  representation  arises  by. common  law, 
by  statute,  or  by  act  of  the  province. 

This  property  likewise  is  protected  upon  another 
ground. — It  was  admitted  by  the  counsel  for  the 
agents,  that  money  could  not  be  attached  if  under 
the  custody  of  the  law,  and  whilst  a  suit  is  depending 
in  the  King's  court.  Several  cases  were  cited  to 
this  efiect.  In  particular  the  case  of  Coppel  against 
Smith,  and  Grant  against  Howding,  4.  T.  R.  3i#S. 
Money  in  one  case  attached,  and,  in  the  other,  paid 
upon  a  judgment  upon  an  attachment,  were  ad- 
judged to  be  paid  again,  because  the  money  had 
been  directed  to  be  paid  by  the  Court  of  King's 
Bench,  and  therefore  was  a  judicial  act.  Yet  it  had 
not  been  attached  in  one  case  until  after  the  master's 
allocatur,  nor  in  the  other  until  the  day  arrired  for 
paymenti  so  that  the  interest  was  completely  Tested, 
and  nothing  remained  for  the  Court  to  decide. 

*  45  GcQ.  III.  c.  72.  sect  »3. 
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Priz^  .iponey  is  under  the  custody  of  the  King's  Tie-BtuMUDJu 
Court  of  ,  Admiralty  until  it  is  actually  demanded  rMfa.8t)i 
or  paid  to  the  parties.  Until  that  moment. the  prize  '  i^K 
cause  is  stilt  ^^pending.  This-  is  evident.. because 
until  that; time  the  Court  is  open  to  any  application 
from  persons  interested,,  and  can  make  order  there- 
upon, \vitbout  instituting  a  fresh  suit^  which  must 
necessarily  be  done  if  the  original  cause  was  out  of 
Court.  Until  payment  the  judgndent  given  is  not 
efiected  and  satisfied.  Till  that  time  all  the  parties 
are  under  the  controul  of  the  Court,  How  many  . 
regulations  are  there  in  the  act^  relating  to  the'con* 
duct  of  the  agents  (rfter  final  judgment,  and  to  the 
time  of  actual  payment,  all  which  it  is  the  duty  of 
the  iCoMrt  of  Admiralty,  by  the  directions  of  the 
Prize  Act  to  enforce  ?  Here  after  final  judgment  the 
agent  is  to  register  his  power  of  attorney,  to  exhibit 
his  accounts' of , sales,  in  some  cases  to  bring  the 
proceed^  into  the  registry,  or  to  invest  them  under 
th^  directions  of  .the,  Cour4;.  By  the  orders  of  this 
.Court  be  i^  to  make  distribution,  here  he  is  to  mfike 
up  and  verify  his  final  accounts  as  the  Court  shall 
require,  and  under  the  direction  of  the  Court  to 
remit  all  unclaimed  shares  to  Greenwich  Hospital.-^ 
If  property  so  situated  is  not  under  the  custody  of 
the  King*s  Court  of  Admiralty  until  actual  payment, 
I  know  not  what  property  can  be  considered  as  in 
that  situation ;  nor  do  I  know  any  case  in  which  the 
<Ourt^  of  law  have  been  held  even  to  have  concur- 
rest  jurisdiction  until  the  property  is  become  abso- 
Jute  atid  vested  by  the  Prize  Act,  either  by  a  demand 
in  person,  or  by  an  acknowledge^  power  of  attorney, 
neither  of  which  have  taken  place  in  the  present 
case. 

3.  A^  the  sailor  has  no  attachable  goods  or  effect^^ 

b2 
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TheBEimuDA.  80  I  tbink  there  is  considerable  strengtb  in  another 
jiaysth,  ground  whicb  was  so  fully  argued  by  His  Majesty*! 
1811.  Advocate^  namely^  that  a  prize  agent  is  not  either  aa 
attorney,  factor,  agent,  or  trustee/ as  intended  and 
described  by  the  act.  The  more  general  words  "  in 
tohose  hands  or  possession  the  same  may  he  found** 
in  the  first  clause,  being  confined  to  such  goods  or 
effects  as  arc  exposed  to  view,  or  can  be  come  at. 

They  are  indeed  called  agents,  and  are  named  by 
the  parties,  but  they  are  certainly  very  diflferent  from 
the  persons  usually  understood  under  that  denomina- 
tion. They  are  in  reality  appointed  by  the  Prize  Act 
for  certain  special  purposes.  They  are  rather  offi- 
cers of  the  Court  than  agents  of  the  parties.  To  the 
Court  of  Admiralty  they  give  security,  and  that  not 
a  security  in  each  particular  case,  but  a  general 
security  for  the  due  performance  of  their  general 
duties.  They  are  under  the  controul  and  direction 
of  the  Court  as  of  its  proper  authority,  independent 
of  any  act,  or  motion  of  the  captors.  The  parties 
have  no  controul  over  the  property  in  their  hands, 
they  cannot  take  it  out,  or  direct  the  disposal  of  it, 
but  according  to  the  restrictions  of  the  act.  Nor 
can  they  give  any  authority  to  him  to  retain  it  in  his 
hands,  after  the  expiration  of  the  time  limited  ;  and 
'  they  are  not  agents  for  the  captors  only,  but  for  all 
other  persons  interested— they  are  agents  as  well  for 
Greenwich  Hospital  as  for  the  sailors. 

3.  I  think  there  is  some  weight  likewise  in  the 
observation  made  by  the  Solicitor  General^  that  a 
sailor,  coming  here,  for  a  short  time,  in  His  Ma- 
jesty's service,  can  scarcely  be  the  person  intended 
by  the  act,  under  the  description  of  an  absent  or  ab^ 
sconding  debtor — ^to  be  absent,  or  to  abscond,  impliet 
a  previous  residence,  and  how  can  a  person  be  con- 
sidered as  a  resident  who  accidentally  visits  this 
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barbour  in  one  of  His  Majesty's  sbtps^  and  bas  no-   TheBriHODA. 

thing  like  a  domicil  within  the  province  ?  ^   3^^^^  • 

In  the  cases  of  SUl  v.  Boswick,  and  Hunter  v.         i»";' 

jPotts,  which  were  cited  at  the  bar^  provincial  laws 
were  held  not  to  have  a  complete  operation  for  the 
benefit  of  persons  who  went  into  a  colony  merely  to 
take  advantage  of  those  laws ;  how  then  shall  such  a 
temporary  and  involuntary  visit  give  them  effect  to 
any  person's  detriment  ? 

2.  I  have  hitherto  confined  my  observations  to  th^ 

.words  of  the  province  act  itself^  and  have  shewn 
that  it  does  not  apply  to  prize  money,  because  it  is 
not  the  property  there  described,  and  because  neither 
the  prize^^agent,  nor  the  sailor  himself,  are  the  persons 

.  against  whom  it  is  directed. 

I  proceed  now  to  another  point,  that  such  cannot 
be  the  true  interpretation  of  the  province  act,  be- 
cause, if  it  were,  the  act  itself  would  be  repugnant 
to  the  prize  acts,  since  enacted,  and  therefore  so  far 
illegal  and  void. 

It  is  an  admitted  principle  of  law,  and  was  stated 
as  such  by  Lord  Mamfield,*  that  the  colonies  take 

'  all  the  common  and  statute  law  of  England,  which 
is  applicable  to  their  state  and  condition.  The  regu- 
lations in  the  Prize  Act  extend  expressly  to  the  colo- 
nies, and  since  all  the  right  which  captors  have  in 
prize  is  created  by  them,  in  conjunction  with  the 
proclamation,  these  title  deeds  must  be  taken  with 
all  their  limitations.  Either  the  whole  is  applicabloj 
or  no  part.  It  cannot  be  said  we  will  take  the 
proclamation  and  the  statutes  as  they  give  prize  to 
the  captors,  but  we  will  reject  the  conditions  under 
which  it  is  given.  By  the  7  and  8  William  III. 
c.  28.  $  9-  ''  All  .laws  in  any  of  the  plantations, 
which  are  repugnant  to  any  laws  to  be  made. in 

*Linioy.Rodti€if.'^Dimgla$6i7. 


v-i, .  ,...,, 
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tbeBiEMUDi.  ^r^af  JBrtVAn,  so  j&r  .as  sfcch  Jaw  shall  relate  to,  and 
'  ^'-^^jj,-  mention,  tlie  said  plantations,  are  illegal,  null  and 
1811. '  Vbid,  to  all  intents  and  purposes.'*  If  then  the  pro- 
vince law  is  repugnant  to  the  restrictions  imposed  bj 
the  British  act,  it  is  so  far  illegal  and  void.  Con- 
isidering  it  in  another  point  of  view,  and  giving  it 
every  possible  validity*,  still  the  British  act  must  be 
allowed  to  be  of  equal  authority,  and  then  the  pro- 
vince act  must  be  taken  to  be  substantially  fepealed^ 
so  far  as  it  is  repugnant  to  the  British  act,  wnicli  is 
of  a  lateir  date,  bpon  the  universal  maxim,  quod  leges 
posterior es  priores  dontrarids  abrdgant, 

lit  ^'^'.tirovince  act  is  to  be  cobstrufed  as  is' con- 
tended, '  knd  !an   attachment  lies'  ih  this  ease; '  it  is 
evidently  repugnant  to  the  Prize  Acl.     That' act  di- 
rects the  money  to  Be  paid  to  the  party  in  person, 
or  to  &n'  ktiorney,  in  a  certain  mode  appointed  ;  and 
if  not  so^  demanded  and  paid,  that  it  shall  go  to 
Greenwich  Hospital  ;  the  act  of  the  province  woufd 
direct,  that  although  it  bad  not  been  so  demanded, 
yet  it  should  not  go  to  Greenwich  Hospital,  but  to 
any  creditor  who  chose  to  attach  it,  and  'that  noble 
charity  would  be  deprived   of  a  residuary  intetest 
Tested  in  it  by  the  same  statutes  under  which  the 
captors  themselves  derive  their  right  of  property. 
The  Prize  Act  limits  the  right  of  transfer  to  one  form 
of  an  order ;  the  province  act  would  extend  it  to 
'promissory  notes,  to  common  hills  of  exchange,  nay 
•  to  everv  instrument  and  mode  by  which  credit  may 
^be  given, 'and  delfts  contracted.     If  such  is  the  true 
construction  of  the  provincial  act,  a  statute  maj'  be 
\good  so  far  as  it  gives  an  interest,  but  void  so  far  as 
'  it  restricts  it ;  a  grttnt  made*  by  the  Crown  in  1805, 
'  can  be  extended  beyond  its  express  terms  and  plain 
to^tfitions,  by  a  provincial  act,  passed  in  1761,  be- 
/    iprj|4^€^  property  it^lf  w&s  \:reated  ;  and  an  act  of 
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pmrliamentj  ezteodiog  to  the  province,  passed  in  the   i^  Bskmuda. 
45tk  jetr  of  the  King,  can  be  virtually  repealed  in       ^    ^^^ 
some  of  iU  most  material  clauses^  bj  an  act  of  the         ^^^^• 
province,  passed  in  the  first  year  of  the  same  reign. 

.  This  repugnancy  is  not  only  to  the  express  words 
of  the  act>  but  still  more  against  its  spirit  and  intea- 
tion.  These  restrictions  were  introduced  partly  to 
discourage  desertion,  and  partly  for  the  purpose  of 
preventinip  sailors  from  being  defrauded  of  their 
prize  money,  by  their  executing  powers  of  attorney, 
and  other  instruments,  improvidently,  and  thereby 
transferring  not  only  their  present  but  their  future^ 
interest-r^.With  respect  to  the  first,  the  prize  list  in- 
deed ascertained,  they  were  not  run  men  at  the  time 
of  delivery,  but  as  their  share  was  equally  forfeited 
by  a  subsequent  desertion,  the  order  was  required  to 
be  signed  by  the. captain,  or  must  contain  a  certificate 
of  the  sailor*s  discharge^  If  an  attachment  can  be 
sued  out  upon  any  instrument,  executed  without  any 
of  these  precautions,  or  for  any  debt,  there  is  no  se- 
curity that  run  men  may  not  receive  their  shares,  to 
the  encouragement  of  desertion  and  the  injury  of  the 
oa?al  service.  Frauds  were  often  practised  by  im- 
postors who  personated  sailors,  and  received  their 
prize  money.  This  was  guarded  against  by  compel- 
ling  them  to  appear  in  person  to  be  checked  with  the 
prize  list,  or  to  be  certified  by  their  captain.  The 
same  precautions  were  a  protection  against  forgeries, 
and  frauds  in  obtaining  orders,  and  the  villanies  prac* 
tised  upon  unthinking  sailors,  in  cheating  them  by 

aticipation  of  their  future  prize  money,  whose  value 
was  unknown,  was  in  some  measure  prevented  by  the 
necessity  of  specifying  the  prizes,  and  other  circum- 
stances. 

Such  was  the  series  of  well-considered  regulations^ 
adopted  gradually,  as  experience  suggested  their  ne?* 
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TheBEBMFDA.    ccssitj,  for  these  wise  and  benevolent  purposes.    But 
jf^y  Qjh,       if  an  attachment  can  be  sued  out  by  any  creditor,  real 
1811.        0f  pretended^  upon  any  instrument  or  security,  or 
for  any  debt  whatever,  the  whole  fabric  falls  to  the 
ground.     It  is  said  that  the  Supreme  Court  will 
be  extremely  cautious,  and  will  so  shape  its  proceed- 
ings as  to  guard  against  fraud.     Be  it  so,  it  is  the 
duty  of  every  court  of  justice.     But  it  has  not  means 
equal  to  those  prescribed  by  the  act.     All  its  precaa* 
tions  are  ineffectual,  in  comparison  to  those  of  the  Prize 
Act.     Under  the  Prize  Act  such  are  the  regulations 
that  every  point  must  be  proved,  and   in   a  mode 
which  scarcely  leaves  a  possibility  of  fraud,  to  the 
satisfaction  of  the  party  who  has  to  pay  the  money. 
Unless  those  regulations  are  pursued,  the  agent  is  not 
discharged,  and  it  is  therefore  made  his  interest  to 
see  that  they  are  observed  bond  fide.     But  if  prize* 
money  can  be  attached  in  his  hands,  and  such  process 
or  judgment  upon  it  is  a  legal  discharge,  he  has  no 
interest  in  resisting  it.     He  may  indeed  be  compelled 
to  appear,  but  cold  and  lifeless  will  be  the  defence 
where  victory  or  defeat  are  equally  indifferent.     It  is 
said  the  party  may  come  in  under  the  province  law, 
and  set  aside  the  judgment  within  three  years,  but 
how  is  a  poor  sailor,  who  may  never  revisit  these 
shores,  to  avail  himself  of  an  expensive  proceeding 
at  law  to  recover  a  poor  pittance  of  a  few  pounds,  and 
this  right  of  a  re-hearing  does  not  extend  to  Greenwich 
Hospital,  since  it  is  confined  by  the  act,  to  the  debtor 
himself.     Since  then  the  proceedings  in  the  provin* 
cial  courts  cannot  afford  an  equal  security  against 
the  mischiefs  intended  to  be  remedied,  the  process  of 
attachment  would  set  iiside  all  the  excellent  regula*- 
tions  of  the  Prize  Act,  without  substituting  an  equi« 
yalent  in  their  place,  and  would  leave  His  Majesty's 
seryicej  the  sailor^  the  agents  and  the  hospital,  naked^ 


COURT  OF  VICE-ADMIRALTY.  34» 

aiid  exposed  to  every  species  of  fraud  and  imposition.   TheBi»ao]>A. 
But  after  all,  the  question  is  not  vrhetber  the  precau-       mmbxk 
tions  used  by  the  provincial  courts  are  equally  effica*        '^^^^^ 
cious  with  those  of  the  Prisse  Act^  but  whether  a  law 
of  the  province,  made  long  before,  is  to  be  so  inter- 
preted as  to  make  it  abolish  those  regulations,  and  to 
leave  it  to  the  courts  of  law  to  substitute  others  in 
their  place. 

If  an.  attachment  lies,  it  overturns  all  those  provi- 
sions which  are  so  advantageous  to  the  seaman.  On^ 
the  other  hand  it  is  only  an  additional  remedy  to  the 
creditor.  It  is  an  established  maxim,  quod  lex  citius^ 
tolerare  vult  privatum  damnum^  quam  publicum, 
malum.  It  is  better  that  a  creditor^  who  had  other 
means  of  recovering  his  debt,  having  neglected  to  use 
those  means^  should  be  deprived  of  this  further  re^ 
medy,  (accumula,ted  remedies  for  the  benefit  of  those 
who  have  neglected  to  use  due  legal  diligence,  not- 
being  favoured  in  law^)  than  that  a  door  should  bo 
open  to  fraud  and  imposition,  that  a  class  of  men^  to 
whose  bravery  and  exertions  the  British  empire,  and; 
the  colonies  in  particular,  owe  their  existence  and  in-' 
dependence,  should  be  liable  to  be  robbed  of  the  just 
reward  of  their  meritorious  services,  to  the  great 
injury  of  the  public;  and  that  the  British  legisla- 
ture should  be  defeated  in  an  important  object,  which 
has  occupied  so  much  of  its  care  and  attention. 

With  every  deference  to  the  very  respectable  gen- 
tlemen who  preside  in  the  provincial  courts,  after  the 
most  diligent  examination',  and  the  maturest  deliber- 
ation which  I  have  been  able  to  apply  to  this  sub- 
ject, for  the  reasons  which  I  have  stated,  I  cannot  be 
convinced  that  pris^e  money  can  legally  be  attached^ 
under  the  act  of  the  province,  in  the  hands  of  prize 
agents,  and  that  a  decision  to  the  contrary,  can  be 
maintained  in  law.  .  Di|Bdent  as  I  must  naturally  feel 
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TheBcBMiTBA.  IB  these  sentimeBts^  from  their  not  eoineidiog  with 
AfflJ^thT"  ^*^**  ^  understand  to  be  the  opinion  of  those  respectable 
leii.  gentiemen,  I  cannot  but  think  that  they  receive  some 
support  from  an  argument  which  is  not  unfirequent 
in  the  mouths  of  some  of  the  most  learned  sages  of 
the  law^  against  the  legality  of  any  actions  or  other- 
16gal  proceedings— /hflff  they  are  not  founded  in  yre- 
cedent.  The  law  of  the  province  has  now  been  id. 
force  half  a  century ;  many  and  frequent  haye  been 
the  complaints  of  losses  by  the  debts  of  sailors ;  prize- 
money  to  an  immense  amount  has  been  from  time  t& 
time  here  deposited^  and  yet  neither  the  keenness  of 
creditors^  nor  the  ingenuity  of  the  gentlemen  of  the 
profession^  have,  till  very  lately,  discovered  this  mode 
of  proceeding ;  as  a  new  and  unprecedented  practice 
it  is  at  least  fairly  open  to  some  discussioo. 

3.  But  however  valid  the  attachment  may  be  as^ 
between  the  parties,  it  does  not  follow  that  it  ia 
binchng  upon  Greemoich  Hospital.  It  is  re^  inter 
alto$  acta  quee  aliis  nocere  non.  debet.  The  hospital 
is  not  a  party  in,  or  privy  to,  that  suit.  It  ^cannot 
intervene  in  it,  and  it  is  excluded  from  a  re-hearing 
by  the  province  act,  which  limits  that  privilege  to 
the  absent  or  absconding  debtor. 

If  an  attachment,  taken  out  by  a  creditor  against 
the  agent  would  be  a  bar  to  the  claim  of  the  hospi- 
tal, it  would  be  deprived  of  its  rights  without  an 
opportunity  of  defence.  If  an  attachment,  not  fol« 
lowed  up  by  a  judgment,  would  be  a  bar,  agents,  bj 
fraudulently  procuring  process  to  be  sued  out,  by 
fictitious  or  small  creditors,  inay  retain  the  money  in 
their  own  hands;  as  in  this  case,  where  the  •demand 
of  the  creditor  is  much  less  than  the  money  in  the 
hands  of  the  agent. 

2.  By  the  words  of  the  province  act,  this  process^ 
tAd  judgment  of  law  upon  it^  «e  declared  t^  be  a 
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fVill  acquittal  and  discharge  of  the  agent  from  all   TbeBntatuDA. 
demands  by  his  principal^  his  executors^  or  admiuis*       ^^ 
trators ;  but  it  is  not  declared  to  be  a  discbarge  of        t^it. ' 
the  agent  against  the  demands  of  any  other  personsj 
and  of  course  not  against  the  claims  of  Greenwich 
Hospital. 

3.  The  extiensive'  view  which  I  have  thought  it 
necessary  to  take  of  the  validity  and  effects  of  the 
attachment^  knd  which  has  kd  me  into  an  examina^ 
tion  of  the  nature  of  prize  property,  and  of  Hit 
Majesty's  proclamation,  and  the  prize  acts,  and  the 
inferences  which  I  have  deduced  from  them,  strongly 
prove  that  the  direction  of  the  act  to  agents,  respect- 
ing their  payments  and  accounts,  itiust  be  literally 
adhered  to.  If  those  directions  are  decisive,'  I  know 
of  no  authority^  in  this  Court  which  can  set  them 
aside,  or  deviate  from  their  obvious 'meaning/  Thil 
Court  cannot  admit  this  attachment  as  a  voucher,  if 
it  is  not  alldVtred  by  the  act. 

ThewordA  of  the  Prize  Act  are  these  (45  Geo.  III. 
c.  12,  sect.  84.)  '"  And  be  it  further  enacted.  That 
no  deductiop  shall  be  allowed,  on  any  account,  in  the 
payments  of  unclaimed  or  forfeited  shares  and  ba- 
lances'pald  *over  to  the  Treasurer  of  GreefiwicK  Hos- 
pitalj  Qr  his  deputy,  for  any  sums  not  upp.earing  4ip.on 
the  pr^z^.  list  of  distribution^  to  have  been. paid 
thereon  and  acknowledged,  unless  satisfactory  vouchers 
from  the  parties  or  their  lawful  attorney,  are  pro- 
duced for  the  same.-^' 

To  know  what  are  satisfactory  vouchers  from  the 
parties  or  from  their  lawful  attorney,  we  must  look 
at  the  other  parts  of  the  acts.  The  only  voucher 
from  the  party  directed  by  the  act,  except  in  the 
case  of  a  personal  demand,  the  only  mqde  by  which 
a  lawful  attorney  can  be  appointed,  is  an  order  in  the 
form  there  directed*    No  other  vouchers  are  author 
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TheBiftxPBA.  rised  under  the  prize  acts.  Since  then  the  note  of 
^J7"^|h  Iiand  given  by  Owen  Cotton,  and  the  declaration 
1811*  founded  upon  it^  do  not  come  under  that  description  ; 
since  they  are  neither  Touchers  for  the  sums  appear- 
ing upon  the  prize  list  pf  distribution  to  have  beea 
paid  thereon  and  acknowledged ;  since  they  are  not 
such  satisfactory  vouchers  from  the  parties^  or  their 
lawful  attoraies,  as  are  legalised  by  the  act,  they  are 
excluded  by  the  express  words  of  this  section,  and  no 
deduction  can  be  allowed  on  that  account.  So  impe- 
rative are  the  words  of  the  act,  and  so  clear  in  their 
meaning,  that  nothing  is  left  to  the  discretion  of  the 
Court ;  in  the  allowance  of  these  accounts  it  has  little 
more  than  a  ministerial  power. 

I  decree  a  monition  against  Messrs.  Hartshorne  and 
BoggSf  as  agents  for  His  Majesty's  ship  Bermuda,  to 
pay  the  sum  of  forty-five  pounds  and  two  pence  three 
faithings,  being  Owen  CottarCs  share  of  certain  prizes^ 
to  the  petitioner,  as  deputy  to  the  treasurer  of  Greene- 
wich  Hospital,  as  prayed  by  the  said  deputy-treasurer. 

jin  Act  to  enable  Creditors  to  receive  their  just 
Debts,  out  of  the  Effects  of  their  absent  or  ab^ 
scondingDebtors.  [1st  Geo.  III.  c.8.  §  1,  %  7,  8.] 

(Referred  to,  page  835.) 
nE  it  enacted,  by  the  Honourable  the  Commander  in  Chief,  the 
•^■^  Council,  and  Assembly,  That  it  shall  and  may  be  lawful 
for  any  person  entitled  to  any  action  for  any  debts,  dues  or  de- 
mands M'hatsoever,  against  any  person  absconding  or  absent  out 
of  this  province,  to  cause  the  goods  and  estate  of  such  absoondi^g 
or  absent  person  to  be  attached,  in  whose  hands  or  possession 
soever  the  same  are,  or  may  be  found :  And  the  attaching  of  any 
part  thereof  shall  secure  and  make  the  whole,  that  is  in  such  per- 
son's hands,  liable  in  the  liw  to  respond  the  judgment  to  be  reco- 
vered upon  such  process,  if  so  much  there  be,  and  no  further,  and 
shall  be  subjected  to  be  taken  in  execution  for  satisfaction  thereof, 
or  so  far  as  the  value  thereof  will  extend,  and  the  person  in  wlioae 
hands  they  are  shall  expose  them  accordingly. 
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II.  And  be  it  further  enacted^  That  were  no  goods  or  effects   The  Brrmvda. 

of  such  absent  or  absconding  person  in  the  hands  of  his  attorney,   ■ 

Actor,  agent  or  trustee,  shall  be  exposed  to  view,  or  can  be  come  ^isn  **' 
at  so  as  to  be  attached,  it  shall  and  may  be  lawful  to  and  for  any 
person  entitled  to  any  such  action  as  aforesaid,  to  file  a  declaration 
against  such  absent  or  absconding  person,  in  the  clerk's  oflBce  of 
the  inferior  cdurt  of  common  pleas  in  the  same  county  where 
iuch  factor,  agent  or  trustee  Uves,  therein  particularly  setting 
forth  his  debt  and  damage,  how  and  for  what  cause  it  arises;  and 
to  cause  the  attorney,  factor,  agent  or  trustee,  of  such  absent  or 
absconding  person,  to  be  served  with  a  summons  out  of  the  office, 
annexed  to  the  said  declaration,  fourteen  days  before  the  sitting 
of  the  court,  for  his  appearance  at  such  court ;  which  being  daly 
served,  and  return  thereof  made  under  the  officer's  hand,  shall  be 
sufficient  in  the  law  to  bring  forward  a  trial,  without  other  or 
further  summons,  unless  the  principal  be  an  inhabitant,  or  hath 
for  some  time  had  his  residence  within  this  province,  in  which 
case  a  like  summons  with  an  attested  copy  of  the  declaration  an* 
nexed,  shall  also  be  left  at  his  dwelling-house,  lodging  or  place  of 
his  last  and  usualj  abode,  fourteen  days  before  the  sitting  of  the  court; 
and  such  attorney,  factor,  agent  or  trustee,  upon  his  desire,  shall  be 
admitted  to  defend  the  suit  on  behalf  of  his  principal  throughout 
the  course  of  the  law,  and  an  imparlance  shall  be  granted  of 
course  at  two  terms  successively,  that  he  may  haVe  an  opportunity 
to  notify  his  principal  thereof;  and  at  the  third  term,  without  spe- 
cial matter  alledged  and  allowed  in  bar,  abatement,  or  further 
continuance,  the  cause  shall  peremptorily  come  to  trial ;  and  if 
judgment  be  rendered  for  the  plaintiff,  all  the  goods,  effects  or 
credits  of  such  absent  or  absconding  person,  in  the  hands  of  such 
attorney,  factor,  agent  or  trustee,  which  were  in  his  hands  at  the 
time  of  his  being  served  with  the  summons  and  declaration  afore- 
said, to  the  value  of  such  judgment,  (if  so  much  there  be)  shall 
be  liable  and  subjected  to  the  execution  granted  upon  such  judg- 
.ment,  for  or  towards  satisfying  the  same ;  and  from  the  time  of 
serving  the  summons  as  aforesaid,  shall  be  liable  and  secured  in 
the  law,  m  his  hands  to  answer  the  same,  and  may  not  be  other- 
wise disposed  of  or  converted. 

VII.  And  be  it  further  enacted,  That  the  goods,  effecte  or 
credits  of  any  absent  or  absconding  person,  so  taken  as  aforesaid 
•by  process  and  judgment  of  law,  out  of  the  hands  of  his  attorney^ 
Actor,  agent  or  trustee,  by  anj  of  his  creditors,  shall  fully  acquit 
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May  8tb« 
1811, 


The  BxEMDDA.  ind  for  ever  discharge  ^ach  attorney,  factor,  agent  or  trustee,  his 
executors  or  admiiustrators,  of,  from  uid  against  all  actions  and 
suits,  damages^  payments,  and  dem^ds  whatsoever,  to  be  asked, ' 
commenced,  had,  claimed  or  brought  by  his  principal,  his  execu- 
tors or  administrs^tors,  of  and  for  the  same ;  and  if  any  attorney, 
factor,  ^gent  or  trustee,  shall  be  molested,  troubled,  or  sued  by 
his  principal  for  any  thing  by  him  done  in  pursuance  of  this  act, 
he  may  plead  the  general  issue,  and  give  this  act  in  evidence. 

VIII.  Provided  nevertheless,  and  be  it  further  enacted.  That 
any  absent  or  absconding  person,  against  whom  judgment  shall  be 
recovered  as  aforesaid,  shall  be  entitled  to  a  re-hearing  of  such 
cause  at  any  time  within  three  years  after  such  judgment ;  and 
the  plaintiff  in  such'  action,  before  any  execution  shall  issue  on 
such  judgment,  shall  give  sufficient  security  to  the  satisfaction  of 
the  court,  for  the  re-payment  of  all  such  monies  as  may  be  levied 
by  virtue  of  such  execution,  in  case  the  said  judgment  should  be 
reversed  on  such  re-hearing  as  aforesaid. 


Jufy  29th, 
1811. 

Breach  of 
blockade  of 
Bourdeaux. 
Carrying  pas- 
sengers no  ex- 
cuse. 


The  Tamaahmah,  Skiddy. 

TT^OR  the  captors,  the  King's  Advocate  and  C 
-*-  Uniacke  contended,  that  the  ship  was  bound 
from  New  York  to  Bourdeaux,  in  direct  violation 
of  the  order  in  council  of  April  1809.  That  her 
being  in  ballast  could  be  no  excuse,  as  a  decision 
upon  that  point,  directly  militating  against  the  pre- 
sent claim,  had  been  given  in  the  High  Court  of 
Admiralty,  in  the  case  of  the  Comet,  Mix,*  it  being 
there  held,  that  ^'  generally  where  a  neutral  ship, 
though  in  ballast,  is  proceeding  to  a  blockaded  port, 
it  must  be  supposed  that  she  is  going  there  for  the 
purposes  of  trade."  It  was  also  contended  thit  this 
ship  \yas  sailing  under  a  French  pass,  and  with 
French  passengers,  some  of  whom  are  officers  of 
government,  engaged  in  public  pursuits ;  that  the 
ship  herself  is  contraband  of  war,  being  fitted  §9r  a 

*  JSdw.VoLI.  p.  32. 
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privateer,  and  intended,  perhaps,  for  sale  at  her  port         ne 
of  destination,  as  in  the  case  of  the  Brutus.^    That    «— 
the  ship,  the  voyage,  and  the  passengers,  are  all  sub-      ^^^^ 
jects  of  suspicion,  and  if  there  had  been  no  breach 
of  the  order  in  council,  the  Court  would  not  be  jus- 
tified in  granting  the  restitution  of  such  questionable 
property,  sailing  under  ao  avowed  pass  of  the  enemy. 
On  the  part  of  the  Claimants;  the  Solicitor  General 
and  Robie. — The  principle  established  in  the  case  of 
the  Comet  cannot  affect  the  present  case.  This  ship, 
it  is  true,  was  proceeding  in  ballast  to  a  blockaded 
port,  but  as  it  evidently  appears,  not  for  the  purposes    * 
of  trade,  as  neither  the  condition  nor  employment  of 
the  vessel  could  warrant  the  conjecture.  She  was  car- 
rying passengers  from  her  own  neutral  port  lo  a  port 
of  the  enemy,  and  if  those  passengers  were  not  of  the 
description  that  could  render  the  transportation  of 
them  illegal,  the  situation  of  the  port  to  which  they 
were  going  cannot  vary  the  case.    A  question  then 
arises  as  to  the  condition  and  quality  of  the  pas- 
sengers.   If  all,  or  any  of  them  are  of  military  ap- 
pointment, or  in  those  official  stations  which  attach 
tbem  to  the  immediate  service  of  their  government, 
the  carrying  thein  even  from  a  neutral  port  to  that 
of  their  country,  would  be  an  acknowledged  breach 
of  the  law  of  nations.    But  the  depositions  taken  in 
the  cause-  can  warrant  no  such  conclusion.    The 
master,  on  the  contrary  asserts,  that  there  were  fifty 
passengers  on  boards  but  he  does  not  know  their 
names,  rank,  profession,  or  occupation  ;  he  believes 
most  of  them  were  distressed  inhabitants  of  the 
French  colonies  going  to  France;  they  had  no  com- 
missions that  he  knows  of,  nor  had  they  any  interest 
or  concern  in  the  vessel.    It  must  therefore  be  pre- 
sumed that  they  were  non-combatants,  and  people  in 
*  Decided  tt  JjUUfag,  aad  cwnfirmed  on  appeal 
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TEe         private  stations,  not  then  acting  in  the  service  of 

\  government ;  and  as  the  captors  thought  fit  to  put 

^^An^-'  ^'^^"^  ^^  shote  in  America,  the  :>yant  of  evidence  with 
regard  to  them  shoiitd  not  prejudice  the  claimants. 
The  pass  found  on  board  the  ship  is  nothing  more 
than  a  consular  certificate,  stating  the  vessel  to  have 
been  engaged  for  the  service  of  the  passengers,  and 
giving  her  no  particular  privilege  that  could  con- 
stitute a  French  character.  As  to  her  being  contra- 
band of  vf  ar,  and  going  to  anr  enemy's  port  for  sale, 
there  is  no  evidence  whatever  of  that  fact,  as  in  the 
case  of  the  Brutus,  and  the  ship  herself  is  by  no 
mean9  equipt  or  calculated  for  the  measure. 

Sentence. — Dr.  Croke. 

The  Tamaahmah,  Skiddif^  was  a  brig  taken  hj 
the  Melampus,  Hawker,  bound  on  a  voyage  fiDm 
New  York  to  Bourdeaux.     She  had  no  cargo,  and 
there  were  fifty  French  passengers.    A  claim  was 
given  by  J.R.  Skiddjf,  the  master,  for  himself, 
Stephen  Jumol,  and  Benjamin  Desohry,   of  New 
York.    On  petition  of  the  King's  Advocate,  a  com- 
mission issued  to  examine  the  vessel,  if  she  was 
fit  for  a  vessel  of  war;  by  the  return  of  which,  it 
appeared  that  she  might  easily  be  converted  into  a 
ship  of  war.  By  the  order  of  council,  Nov.  1 1,  1807, 
^'  All  ports  of  France  shall  be  subject  to  the  same 
restrictions  in  point  of  trade  and  navigation,  (with 
certain  exceptions)  as  if  the  same  were  actually 
blockaded  by  His  Majesty's  naval  forces  in  the 
most  strict  and  rigorous  manner/' 

That  vessels  going  in  ballast  are  subject  to  con- 
fiscation has  beeti  repeatedly  decided.    As  in  the 
Comet,  and  under  the  same  order  in  th«  Augustine 
Margaretta.*  Therefore  this  vessel  is  not  exempted 
*  Scott,  U.  p.  147. 
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from  the  penalties  of  breaking  the  blockade  by  hav-  ^amZi^hmah 

ing  no  cargo  on  board,  and  is  prima  facie^  liable  to   * 

confiscation,  unless  the  claimant  can   make  out        i^l^  ' 
ground  of  exemption. 

The  question  then  is,  whether  she  can  derive  any 
exemption  from  the  nature  of  the  business  in  which 
she  is  employed  ?  It  has  been  alledged,  that  she  is 
a  packet  boat,  and  that  such  are  intitled  by  courtesy 
to  favour. 

Carrying  passengers  is  a  trade  undoubtedly.  It 
is  the  letting  out  of  a  vessel  with  certain  accommo- 
dations for  the  persons  who  may  have  occasion  for 
it,  for  a  valuable  consideration. 

This  is  not  the  ca^e  of  an  ordinary  packet  boat 
It  is  the  first  time  the  vessel  ever  made  a  voyage  in 
that  capacity;  two  previous  voyages  to  Englandj 
With  cargoes  are  proved. 

Though  the  vessel  was  going  from  the  United 
StateSt  there  is  not  a  single  subject  of  that  country 
on  board  as  a  passenger,  they  are  all  French. 

It  is  not  a  packet  in  the  service  of  the  government 
of  the  United  Stales,  or  any  way  authorised  by  that 
government. 

The  question  then,  whether  packet  boats  may  not 
lawfully  enter  a  blockaded  port,  and  of  the  comity 
to  which  they  may  be  entitled  in  war,  does  not 
arise.  The  case  must  be  considered  as  that  of  a 
vessel  engaged  in  one  particular  voyage,  and  under 
the  particular  circumstances  in  which  it  is  found. 

Here  is  a  vessel  then  fitted  out  for  passengers 
only,  carrying  fifty  French  persons,  men,  women, 
and  children,  how  many  of  each  is  not  Specified, 
from  the  United  States  to  Haurdeaux.  The  master 
professes  to  have  lost  the  list  of  them,  and  not  to 
know  their  names,  rank,  or  profession,  but  believes 
most  of  them  ivere  distressed  inhabitants  of  the 

s 
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The         French  colonies.      The  French  consul    describeit 

Taxaahvah.  .        *,  •  i.      1 

^ them  to  be  French  passengers,  part  of  whom  were 

"'^•u.^'      <»  the  service  of  the  government,  and  the  others  re- 
fugees from  St.  DonUngo  and  Cuba. 

It  does  not  appear  by  whom  their  passage  vras  to 
be  paid,  whether  by  themselves,  or  the  French  go- 
vemfnent^  but  they  sailed  under  the  particular  pro* 
tectiou  of  the  French  government,  afforded  them  in 
a  special  passport  from  the  consul  general  at  New 
York.  In  this  passport  ''  all  commanders  of  squa- 
drons, vessels,  and  privateers,  are  requested  to  grant 
their  succour  and  protection  to  this  vessel,  and  to 
protect  its  entrance  into  Bourdeaux,  or  any  other 
port'of /VaiMre.  Prefects  of  departments,  and  other 
civil  local  officers,  are  requested  to  admit  the  said 
brig,  laden  with  passengers,  and  to  permit  her  re^ 
turn." 

If  these  persons  were  going  home,  after  the  capi- 
tulation of  a  French  colony,  upon  the  terms  of  the 
surrender,  they,  and  a  vessel  hired  for  the  purpose, 
would  be  protected  as  a  sort  of  cartel,  but  this  is 
not  alledge(J»  The  master  ouly  states  his  vessel  as 
a  common  passage  boat,  and  the  passengers  picked 
dp  he  knows  not  where. 

It  has  been  decided  in  several  cases  (Friendship^ 
Rob.  VI.  420.)  that  carrying  soldiers  and  sailors  to 
Fratkce,  though  not  regular  corps,  and  not  intended 
for  any  particular  servire,^  is  engaging  in  a  trade  of 
a  contraband  nature.  There  is  no  proof  that  many  of 
Ihese  passengers  were  not  of  that  description.  Under 
•the  present  government  of  France^  where  the  whole 
tody  of  subjects  is  under  conscription,  every  man 
is  a  soldier  or  a  sailor.  Every  man  capable  of  beard- 
ing arms  on  board  this  vessel,  might,  and  probably 
would  be  seized  immediately  upon  his  arrival  in 
France^  and  sent  to  fight  against  Great  Britain  or 
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ter  allies.    Though  a  few  stra^'ue,  or  accidental   „    t"** 

A  AMAABVAD  ' 

|)er8ons  might  innocently  be  permitted  on  board  a  ■ 
general  passage  vessel,  yet  where  a  vessel  is  em-  '^^^^' 
ployed  for  that  purpose  only,  and  .cajrries  a  wholes 
cargo  of  the  enemy's  subjects,  who  may  immediately 
l>e  faostileiy  employed  against  us,  such  a  cargo  can 
.scarcely  be  considered  as  of  an  innocent  nature^ 
especially  when  sailiog  under  th^  peculiar  proteci» 
f ion  and  passport  of  the  French  government 

In  the  cases  above  stated,  the  vessels  were  going 
to  an  open  port,  without  any  mixture  of  blockade. 
If  that  was  the  case  here,  it  might  be  a  question  of 
eome  nicety  to  determine  how  far  persons,  not  pro- 
fessedly of  the  military  state  might  come  under  the 
principles  of  those  cases.  Very  diffisrent  is  the 
case  here,  ^ow  far  it  might  render  a  vessel  liable 
to  forfeiture,  if  going  jto  an  opeii  por);,  is  anoth^jr 
x)ue8tion.  In  this  c;as.e«  the  port  being  under  a  ri>* 
gorous  blockade,  the  only  question  is,  how  far  the 
employment  in  which  the  vessel  is  engaged,  is  of  a 
favourable  nature,  and  such  as  to  form  an  excep- 
tion to  the  strict  rules  of  blockade.  Whatever  doubt 
there  might  be  in  the  other  case,  in  this  there  can  be 
none.  A  vessel  hired  to  carry  home  the  epemy's 
subjects,  who  compose  the  strength  of  bis  country,  . 
flnd  form  bis  fleets  and  armies,  and  whose  import- 
jpnce  to  him  is  manifested  by  the  peculiar  protec- 
tion granted  them  by  the  government  itself  is  a  ma* 
cerial  service  performed  to  the  enemy,  and  as  such 
certainly  cannot  afford  to  a  neutral  any  plea  whic^ 
^ao  justify  the  bi:eac)ti  of  a  blockade. 
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SeptSO% 
1811. 


The  orders  in 
council  of  the 
96Ui  of  April, 
1809,  not  re- 
voked by  the 

letter  of  iliV5» 
1810. 


The  New  Orlbavs  Packet,  Richard  T.   Harris^ 

Manter. 

Judgment. — Dr.  Croke. 

THIS  vessel  sailed  from  America^  with  a  cargo  of 
provisions  to  Gibrallar;  from  thence  to  Sour- 
deauZy  where  she  took  on  board  a  cargo  of  wine» 
and  was  captured  upon  her  return  to  the  United 
States.  It  is  not  necessary  at  prei^ent  to  consider 
the  question  of  property,  though  it  is  very  doubtful^ 
because  the  vessel  and  cargo  aie  liable |o  condemna- 
tion, if  the  order  in  council  of  the  26th  of  Aprils  1809, 
was  in  force, by  which  it  is  declared,  that  -'all  ports 
under  the  Government  of  France  shall  be  subject  to 
the  same  restrictions  in  poiut  of  trade  and  naviga- 
tion, as  if  the  same  were  actually  blockaded.*^ 

It  has  been  alledged  on  behalf  of  the  Claimants, 
that  the  Master  saw  at  Gibraltar  a  newspaper,  con- 
taining the  letter  of  the  Due  de  Cadore^  to  Genera! 
Armstrongs  of  the  5thof  w^t£^u^/,  1810,  which  staterf, 
that  the  decrees  of  Berlin  and  Milan  were  repealed, 
whereupon  he  determined  to  go  to  Sourdeam;.  It 
is  not  argued  that  this  letter  misled  the  master, 
and  that  it  amounted  to  a  justification  only,  under 
the  plea  of  his  having  been  deceived,  and  that  he 
.  had  gone  to  JSourdeaux  under  an  involuntary,  and 
therefore  excusable,  error,  but  a  broader  ground 
has. been  taken.  It  is  said,  ''that  these  decrees 
have  been  actually  revoked,  and  therefore,  that  the 
British  Orders  in  (Jouncil,  being  merely  retaliatory, 
and  co-existent  with  their  decrees,  have,  de  facto, 
ceased  ;  that.the  revocatioa  of  the  decrees  is  proved^ 
Dot  only  by  that  letter,  but  likewise  by  the  fact  that 
this  very  vessel  had  been  seized  at  Bourdeaiu^^  but 
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wiis  afterwards  liberated,  upon  bonds,  wbiph  are  N^oStiujit 
said  to  have  beeo  «ince  cancelled.    It  was  besides       Packet, 
argued,  that  the  Orders  in  Council  baviiig  imposed  a      stpi.so^j 
blockade  on  the  French  coasts,  by  the  rules  of  the 
Courts  of  Admiralty,  it  cannot,  iu  justice,  be  valid, 
without  an  effectual  force,tO  support  it,  wbicb  does 
not  appear  to  have  been  the  case  with  the  port  of 
Jiaurdeaux;  that  all  blockades  are  of  an  odious  na- 
ture, and  that  this,  which  ejcteuds  to  all  the  ports  of 
France^  is  perfectly  new,  and  a  violent  restriction  of 
neutral  coainaerce,  and  therefore,  if  at  olljwtifiiMfip 
it  onght  not  to  be  inforced  too  rigidly ;  that  pro- 
perty ought  not  to  be  condemned  under  it,,bul».iipon 
the  clearest  proof  of  its  being  in  operation,  and  that 
if  any  doubtartses,  whether  it  is  in  force  or  not,  the 
claimants  are  intitled  to  the  most  liberal  conttdera- 
tioi),  and,  in  case  of  4incertainty  upon  that  head,  fche 
-scale  of  justice  should  preponderate  in  their  fa  vow/' 
It  was  incumbent  upon  the   claimants  to  hfMve 
proved  all  the  facts  upon  which  they  have  x&^ted ' 
their  defence      They  have  produced  no  absolute 
revocation  of  the  French  decrees.    The  letter  of  the 
£>uc  lie  Cadore  is  condUianal  only,  that  the  decrees 
should  cease  to  operate  on  the  1st  of  November^  1810, 
provided  that  *^  England  should  abandon  her  Orders 
in  Council,  and  her  new  principle  of  blockade/'  j&^- 
iaiMif  has  abundonecl  neither,  the  condition  Jias  jiot 
been  complied  with,  and  therefore  the  revocation  is 
void,  by  the  very  terms  of  it.    This  was^  the  under- 
standing of  the  Britiuh  Government,  as  appears  in 
its  declaration  to  the  American  ambassador,  and, 
still  more,  from  ita^  conduct.    The  British  Govern- 
ment hgs  publicly  pruiensed  that  it  would  recall  the 
>  Orders  in  Council   whenever  the  French  decrees 
should   b^  revoked.    A  year  has  elapsed  since  the 
Due  de  Cadore's  letter  was  written,  yet  the  British 
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'Hie         GoverameDt  has  not  revoked  the  Orders  in  Councif^ 

Packet.       which  it  was  bound  in  honour  to  have  done,  and 

Sept. 30th      ^hich,  therefore,  it  certainly  wonid  have  done,  if  it 

^^^^*         had  been  satisfied  that  the  decrees  were  annulled* 

The  document  itttelf,  therefore,  and  the  construction 

put  upon  it  by  the  British  government^  and  evinced 

by  its  conduct,  shew  clearly^  that  the  Berlin  ami 

Milan  decrees  were  not  revoked  at  the  time  wbert 

this  vessel  was  at  Bourdeaux. 

The  circumstances  which  happened  to  this  vessel 
in  France^  so  far  from  being  favourable  to  the  claim^ 
ant,  prove  clearly,  that  the  decrees  were  then  in  full 
force.  It  is  admitted*  that  she  was  seized  at  Baur^ 
deauxt  upon  her  arrival  from  Gibraltar,  on  account 
of  her  coming  from  a  British  port^  that  is,  under  the 
decrees.  It  was  incumbent  upon  the  parties  to  have 
shewn  that  she  was  liberated,  because  they  had 
ceased  to  exist ;  yet,  why  she  was  afterwards  per- 
mitted to  sail,  does  not  appear.  They  should  have 
shewn  that  she  had  been  discharged  expressly  be- 
cause the  decrees  not  having  been  in  force  when  she 
arrived,  the  seizure  had  been  improperly  made,  or 
that  they^had  been  since  revoked.  The  bonds, 
which  are  said  to  have  been  given  upon  her  dis^ 
charge,  are  inconsistent  with  those  suppositions,  for 
she  would  have  been  intitled  to  be  liberated  without 
any  security.  The  contents,  object,  and  conditions 
of  those  bonds,  and  whyany  were  required,  or  when, 
or  how*  they  were  cancelled,  is  not  even  stated. 
There  may  be  many  reasons  for  which  a  vessel  under 
certain  conditions,  should  be  permitted  to  quit  the 
port,  perfectly  consistent  with  the  existence  of  the 
decrees.  It  is  well  known,  that  they  were  frequently 
relaxed,  as  to  particular  vessels,  for  the  benefit  of  the 
government,  the  occasional  relief  of  trade,  and  even 
by  paying  fees  to  the  officers  of  government    The 
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perfect  secrecy  which  the  claimant  haa  observed,   j^^o]|*g^^, 
respecting  this  whole  transaction,  clearly  implies,        P*cket> 
that  the  departure  of  the  vessel  arose  from  some      ^^  ^0% 
other  cause  than  the  repeal  of  the  orders,  since,  if 
such  had  been  the  ground  of  the  vessel's  dischai^e, 
it  was  material  to  his  case  to  have  proved  it,  but  this 
he  has  not  done.  ^ 

The  main  fact  then  is  evident,  namely,  that  the 
decrees  were  in  force  when  this  vessel  entered  the 
port ;  but  that  they  were  not  in  force  when  she  de- 
parted is  not  ascertained. 

If  they  could  have  established  this  point,  still  it 
was  not  enough  to  support  their  case.  They  most 
have  shewn,  likewise,  that  the  Bntish  orders  in 
council  had  been  repealed.  No  declaration  has 
been  made  by  the  British  government,  that  the 
orders  in  council  should  instantly,  and  defacto^  cease, 
whenever  the  decrees  should  be  revoked.*  It  has 
bound  itself  to  nothing  farther  than  that  it  will  revoke 
its  orders  whenever  that  event  shall  take  place.  It 
has  reserved  to  itself  to  decide,  whether  the  case 
Las  happened,  to  which  the  engagement  refers,  and 
to  fix  the  time  when  the  corresponding  revocation 
shall  be  made.  Till  the  British  government  is  satisr 
fied  that  the  decrees  have  been  annulled,  and  has  in 
consequence  revoked  its  orders  in  council,  they  con- 
tinue in  force,  and  they  would  even  still  subsist,  and 
be  binding  upon  this  Court,  notwithstanding  the 

*  Byasobseqaentorder  in  council,of  the  21»t  of  ifprii,  1812,  the 
the  Tnnctltegtnt  was  pleased  to  declare,  '*  that  if,  at  any  time  there- 
after, the  Berlin  and  Milan  decrees,  shoald,  hy  Some  authentic  act  of 
the  i^«icA  government,  puhlicly  promulgated,  he  ahsolutely  and  Wr 
conditiodally  repealed,  then,  and  from  thenceforth,  the  ordeis  in  couo* 
cVLoi  the  /thday  of  Jofiuary,  1807,  vdA  of  the  26th  day  of  Ajpnl,  ISOp, 
should,  without  an§  Juriher  order,  he,  and  the  iome  were  ther^y  de- 
ciared/foni  thenceforth,  tob€,whoUf/  and  abiolutelf  reookedr  ^- 
Appendix. 
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NBwORiBAHi    ^^^^^  decrees  should  have  been  proved  to  be  really 
Packet       revoked. 

SepLsoth,   .      I  cannot  agree  with  the  learned  counseK  tliat  any 
^^^^*         of  the  principles  which  have  been  admitted,  respect- 
ing blockade,  have  any  application  to  this  case.  The 
word   "  Blockade"*  has  indeed  somehow  crept  into 
the  discussion,  relating  to  these  orders  in  council, 
but  the  restriction  imposed  by  them  is,  in  reality,  of 
a  very  diflTerent  description  ;  they  do  not  constitute, 
properly  speak  ing,  a  blockade,  but  a  measure  entirely 
sui  generis.    A  blockade  is  confined  to  particular 
ports,  is  usually  of  a  military  nature,  and  it  is  ad- 
mitted, that  it  cannot  be  extended  to  ports,  where 
no  actual  investment  is  established.     This  ordier  is  a 
general  interdict  of  all  commerce  with  the  French 
nation,  which,   upon  the  very  face  of  it,  cannot  be 
executed  in  the  manner  required  in  blockade,  since 
such  an  investment  would  amount  to  a  complete 
siege  of  all  the  dominions  of  that  country.     It  is  ab- 
surd, therefore,  to  think  of  applying  the  rules  of  one 
kind  of  measure,  to  another  of  a  nature  essentially 
different,  and  which  it  is  impossible,  in  that  case,  to 
comply  with.     It  may  not  be  improper,  by  way  of 
answer  to  some  observations  which  have  been  made 
in  argument,  to  consider  a  little  more  the  real  nature 
and  foundation  of  these  orders  in  council.     When 
they  are  said  to  be  retaliatory^  it  is  indeed  true,  but 
that  expression  does  not  go  far  enough,  they  are, 
strictly  speaking,  defensive.    They  bear  no  resem- 
blance to  any  hostile  proceedings,  ever  adopted  by 
any  nation  whatever    They  have  no  sort  of  analogy 
to  the  blockade  of  the  French  coast  by  England  and 
Holland^  because  that  was  not  in  consequence  of 
any  antecedent  conduct  on  the  part  of  France^  but 
an  unjustifiable  extention  of  the  common  law  of 
blockade.      It  is  a  new  and  unheard-of  remedy» 
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applied  to  anew  aod  uuheard-of  disorder;  an  extra*   ^,    Jbe 
ordinary  mode  of  defence,  against  a  mode  of  attack        Packet, 
equally  extrtionlinary,  and  is  therefore  justifiableua-      s»#.3otb 
der  every  principle  of  the  law  of  nations.     It  may  be         ^®*^* 
laid  down  as  as^eneral  rule,  that  whenever  one  nation 
employs  means  of  whatever  nature  they  may  be,  to 
ruin  another  nation,  that  nation  has  a  perfect  right 
to  defend  itself  against  those  means,  whatever  the 
eflects  may  be  to  other  countries.     If  new  and  un- 
heard-of expedients  are  employed  for  that  purpose, 
it  is  probable  that  new  and   unheard-of  defensive 
measures  must  be  resorted  to,  but  they  are  not  the 
less  lawful  because  they  were  never  before  prac- 
tised. 

No  one  caii  doubt  but  that  the  Beidin  and  Milan 
decrees  were  intended  to  ruin  Greed  Britain,  and  to 
pave  the  way  for  its  conquest.  This  was  openly 
professed  in  various  French  documents,  issuing  from 
the  French  government.  It  was  universally  known, 
that ''  Commerce  is  the  principal  source  of  the  great- 
ness, the  power,  and  even  the  safety  of  England.''*  It 
was  resolved,  therefore,  to  annihilate  her  commerce, 
by  prohibiting  ail  trade  and  correspondence  with  the 
^n^isA  dominions,  or  in  £it^/}«A  merchandize*  This 
constituted  what  was  truly  stiled  ''  an  unprece- 
dented system  of  warfare."  Was  Great  Britain  to 
sit  quiet  till  she  was  deprived  of  all  her  resources, 
and  compelled  to  submit  to  the  enemy?  The  orders 
in  council  were  issued,  imposing  a  similar  blockade 
upon  ail  the  territories  of  France,  **  to  compel  the 
enemy  to  recall  those  orders,  or  to  induce  neutral 
nations  to  interpose  with  effect,  to  obtain  their  revo- 
cation." If  any  prejudice  results  from  them  to  other 
nations,  it  is  no  injury,  for  self-defence  is  the  inde- 
feasable  right  of  mankind. 

*  Fattel 
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ifBt^oitBAiii       ^^^  United  Stales  oi  America,  of 'all  countries,. 
Packet.       have  the  least  right  to  complain,  of  any  inconveni*. 

^C£]»f..ioth/  ences  which  they  may  suffer  from  them;  they  give 
*•"•  all  the  effect  in  their  power  to  these  unjust  decrees. 
No  vessels  sailed  from  (hat  country  without  certiffi- 
rates  from  their  own  magistrates,  countersigned  by 
French  Consulsi  that  no  part  of  the  cargo  was  Eng^ 
iish  merchandize;  thus  they  actually  co-operated 
with  the  enemy  in  his  plans  for  the  reduction  of  this 
country. 

We  hear  much  indeed  of  the  lawfulness  of  neu- 
tral commerce  wilh  nations  at  war,  and  that  neither 
belligerent  power  has  a  right  to  pi*ohibit  deutrals  to 
trade  with  his  adversary.  Generally  speaking,  an 
impartial  commerce  is  not  to  be  inspected,  because 
it  is  no  injury  to  either  parties :  but  when  it  becomes 
60,  it  is  no  Uwger  lawful.  All  such  rights  are  limited 
by  their efiect  upon  other  countries.  When  they  cao 
be  exercised  without  any  injury  to  a  third  party, 
they  are  lawful ;  when  they  are  destructive  or  detri- 
mental to  a  third  power,  they  cease  to  be  lawful. 
To  get  money  by  trade,  generally  speaking,  is  the 
right  of  every  nation ;  but  where  any  particular  mode 
'  of  trade  interferes  with  the  operations  of  war,  or  is 
an  engine  in  the  hands  of  one  nation,  to  ruin  another, 
it  is  no  longer  lawful,  but  an  injury  which  the  suf- 
fering party  may  forcibly  prevent  This  is  admitted 
as  far  as  relates  to  blockade  abd  contraband,  but  it' 
equally  applies  to  every  other  case,  where  the  ef- 
fects are  the  same.  It  is  continually  repeated,  that 
tliese  are  new  doctrines  which  have  been  brought 
forward^  by  Great  Britain,  to  answer  temporary 
purposes;  on  the  contrary  they  are  as  old  as  the 
law  of  nations  itself,  or  rather  they  are  coeval  with 
justice  and  common  sense.  The  opinions  of  those 
^reat  jurists,  whose  learned  treatises  are  ajipealed 
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to  by  all  Dations,  may  be  considered  at  least  as  im-  kbwOrlbani 
partial  testimonies.    They  state  most  expressly,  the       ^***^' 
very  doctrines  now  contended  for,  on  the  part  of     Stft  soth, 
Great  Britain^  and  therefore  untruly  said  to  be 
new  and  unsupported,  by  the  adversaries  of  that 
Country. 

"  A  nation,"  says  Vattel,^  "  has  a  right  to  every 
thing  which  may  enable  it  to  turn  aside  an  im* 
rninenl  danger,  and  to  remove  whatever  is  capable 
of  causing  its  ruiu."  fleinecdus^  says,  "  a  sovereign 
may  do  every  thing,  without  which  he  cannot  defend 
bis  rights,  and  may  remove  every  impediment  which 
is  thrown  in  the  way  of  his  defence.  In  that  case 
therefore  it  is  not  inquired,  whether  another  has  a 
right  of  carrying  provisions  to  an  enemy,  or  of  sup^ 
plying  him  with  other  necessaries ;  but  it  is  sufficient, 
that  we  likewise  have  a  right  to  employ  force  against 
amy  one  who  renders  our  defence  more  doubtful  or 
difficult.  For  the  same  reason,  one  of  the  nations  at 
war,  may  lawfully  prevent  the  exercise  of  any  right 
of  commerce,  if  in  any  mani^er  whatever  the  strength 
of  the  enemy  is  thereby  encreased,  or  his  own  de- 
fence is  rendered  more  difficult." 

If  this  right  was  even  doubtful,  and  those  of 
neutral  commerce,  and  of  self  defence,  could  be  sup- 
posed to  be  equally  balanced,  a  right  of  gain  in  one 
nation  must  give  way  to  the  right  of  another  nation, 
to  preserve  itself  from  a  material  loss  and  iiijiu}. 
The  law  of  nature  and  of  nations  is  nothing  more 
than  a  system  of  rules  by  which  the  greatest  good 
and  the  least  injury  are  to  be  procured.  That  one 
natiou  should  be  saved  from  ruin,  is  a  greater  good 
than  that  another  country  should  acquire  riches. 

*  Llv.  I.  eh.  2.  M«t.  30. 
tI>eNav.obTe€tCap.M9.0p.  Vol.  II.p.390b     ^ 
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^_^*         That  one  nation  shonid  be  ruined  is  a  greater  evil 
Packet.       than  that  another  should  fail  to  acquire  a  certain 
Sifi.mML      number  of  dollars.  Nations  have  obligations  as  well 
^*"'         as  rights,     it  is  their  duty  to  submit  to  some  pri- 
vations, rather  than  by  giving  effect  to  the  max^hiua- 
tions  of  one  enemy  against  the  other  to  contribute 
to  his  destruction. 

It  cannot  therefore  be  doubted,  but  that  the  Order 
in  Council  is  founded  upon  the  ancient  and  received 
maxims  of  ihe  law  of  nations,  and  that,  as  a  means 
of  self-defence,  it  cannot  be  considered  as  an  un* 
just  infringement  of  neutral  commerce.  This  couit 
therefore  is  not  only  bound  to  carry  it  into  effect 
from  Ihe  high  and  binding  authority  from  vv hich  it 
issued,  bat  it  i^  well  satisfied  likewise,  that,  in  so 
doing,  it  is  acting  perfectly  conformable  to  the  law 
of  nations,  and  to  the  just  rights  of  the  liritish 
nation.  The  parties  therefore,  having  failed  in 
proving  the  revocation  of  those  orders,  it  is  my  duty 
to  pronounce  for  the  condemnation  of  botli  vessel 
and  cargo.* 

*  The  Case  of  the  Fox,  decided  in  tbeHighCoort  of  Admiralty,  ifcqf 
SO,  1811,  re|)orted  in  Edwatda,  vol.  1,  p.  311,  had  not  arrived  in 
Nota  ScotiOt  when  this  decision  took  place.  In  that  case,  the  pro- 
ceedings in  ^ofice  respeeting  the  New  Orleam,  were  brougbt  by  the 
claimants  as  a  proof  that  France  bad  acted  vpon  the  ferocation. 
Bat  iSfir  William  Seolt  observed,  that,  "  it  was  brought  forward  in 
such  a  way,  so  void  of  all  authenticity  and  of  all  accurate  detail  of 
particulars,  as  to  make  it  hardly  possible  for  me  to  allude  to  it,  with 
any  propriety,  aod  much  less  with  any  legal  effect.  What  the  circam- 
stances  of  that  case  were,  in  what  form,  and  under  what  authority,  and 
on  what  account  released/iid  not  at  all  appear.*' p.3 18.  In  the  Case  of  the 
Snipe,  July  30,  1812,  (Edw.  1.  p.  391.  and  Appendix,  8.)  those  pro- 
ceedings were  again  brought  forward,  upon  a  statement  of  them  in  a 
letter  from  Mr.  Rvssel,  the  American  ambassador  at  fari$,  to  the 
American  secretary  of  state.  Upon  w^ich  fuller  state  of  the  facts. 
Sir  WUliam  Scott  says,  ''  how  could  the  Orleans  Packet  have  been 
seized,  expressly  noder  these  decrees^  as  Vx*  Ru^l  asserts,  in  D^ 
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The  Thomas  Wilson,  Broum,  Master.  sipt.  soth, 

'THHE  King's  advocate  an  behalf  of  the  C^ton.con^   cargo  brought 
^    tended,  that  this  ship  and  cargo  were  liable  to   I'JJd  port*^ b^' 
condemnation  on  various  grounds.     That  she  had    Ij^'jf ;  *JJn  jjjj^ 
committed  a  breach  of  the  blockade  of  the  Eyder  in    EJ^u?**q?JL' 
violation  of  the  order  of  the  2d.  of  October^  1807.    «dOci,i8or, 
That  she  had  infringed  the  order  of  the  31st.  May^   9iir4>'i809, 
1809,  by  entering  Heligoland,  aad  the  order  of  the 
26th  Aprils  1809,  by  a  breach  of  the  blockade  of  the 
Elbe,   ID  transporting   goods  from  Hamburgh  to 
T^onningen  by  water  and  land  carriage.    That  the 
whole  of  the  cargo  was  consigned  to  a  merchant  in 
Hamburgh,  ?LnA  that  the  trade  of  that  port,  as  well 
EDy  other  enemies  ports,  was  carried   on  througii 
Tonningen,  to  evade  the  blockade  of  the  Elbe.  The 
king's  advocate  adopted  several  other  grounds,  which 
are  noticed  in  the  judgment,  and  contended  also 
Ihatthe  ship  and  cargo  were  liable  to  condemnation 
as  enemy*s  property.     The  Solicitor  General,  on  the 


not  revoked, 


^enher,  1810,  by  tbe  dirtclor  of  fhe  customs  •!  BonrdMnix,  iftbes* 
decrees  bad  beeo  notorioiisly  repealed  from  tbe  Ist  of  November } 
Wbat  most  bave  been  tbe  cooduct  ot  the  American  master,  under 
•acb  an  injury  ?  An  instant  demand  of  restitution,  witb  costs  and 
images  from  tbe  tribunals.  Tbat  any  remonstrance  to  government 
•bould  bave  been  requisite,  any  application  depending  tbere  for  a  con- 
aidcfh^ble  time,  and  tbe  property  restored  mure  than  a  modtb  after- 
wards, on  bond  to  stand  adjudication,  on  a  subject  which  Mr.  Russel 
justly  describes  in  terms,  to  be  an  act  ostensibly  proving  tbe  conti- 
nued operation  of  tbe  decrees  3  and  that  bond  not  given  up  till  tbe 
month  of  Juljf,  1811,  by  au  Act  of  tbe  state,  exercising  its  preroga* 
tire,  and  not  by  any  Act  of  tbe  tribunals,  executing  a  known  law, 
•re  a  aeries  of  facts,  which  prove  decisively  two  things:— One,  that  the 
Jhic  de  Cadere't  letter  was  not  in  itself  a  revocation  of  the  French 
decrees;  and,  secondly,  tbnX  no  other  reyocatiqu  was  publiclr 
known.*' 
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tiT^A*      *'^  ^^1  confined  himself  chiefly  to  the  objectioni 

WiLsoif.        under  the  order  of  the  26th  April. 

si^.riiHk,  This  ship,    it  was   true,    had   proceeded    frooi 

Philadelphia  for  Tonningen^  with  a  cargo  of  colonial 
produce,  and  after  having  touched  at  Heligolamdj 
arriyed  there  with  the  avowed  intention  of  receiving 
goods  from  Hamburgh^  by  laud,  which  she  coald 
not  have  received  by  water,  without  a  breach  of  the 
blockade  of  the  Elbe. — That  such  trade  was  allow, 
able,  and  the  consignment  of  the  cargo  to  a  Ham* 
burgh  merchant  equally  so. — That  there  were  several 
portions  of  the  cargo  brought  to  Hamburgh,  from 
other  towns  in  Europe^  in  order  to  be  forwarded 
from  thence  to  Tonmngen  for  shipment  to  America. 
If  these  were  neutral  property,  of  which  there  could 
be  no  doubt,  they  must,  at  all  events,  be  restored. 
No  part  of  the  cargo  could  have  been  transported  to 
Tonningen  by  water,  the  usual  and  accustomed  trade 
being  confined  to  land  carriage,  for  the  express  pur- 
pose  of  avoiding  the  blockade;  aqd  this  fact  would 
appear  by  a  reference  to  the  letters  and  accounts 
found  on  board  the  ship,  and  made  exhibits  in  the 
cause.  With  respect  to  the  point  of  property,  nearly 
the  whole  of  the  cargo  was  oa  freight,  .and  if  any 
confidence  could  be  placed  in  her  papers,  the  whole 
of  it  qiust  be  considered  as  American. 

Jui>GMENT.-— Dr.  Crolce. 
A  claim  has  been  given  by  the  master,  for  the 
sliip,  on  behalf  of  Daniel  Williams  Cox,  of  Phila- 
delphia; and  for  the  cargo,  as  belonging  to  a  nuro* 
ber  of  persons,  about  thirty-four,  all  American 
citizens.  She  loaded  in  May,  18 1 0,  at  Philadelphia^ 
sailed  in  June,  and  arrived  off  Heligoland,  on  the 
J2d  of  July.  The  next  day  she  reached  Tonningen ; 
4ay  tinere  two  oiouths,  and  then  proceeded  up  th^ 
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River  Eifder^  to  Rheinsburg,  where  she  renmiQed       jj^^j^^ 
four  months.   She  then  returned  to  l^onningetij  took       ^^«^»o^- 
ID  her  present  cprgo,  and  sailed  from  thence,  upon     .^s^.  soth, 
the  21st  May,  181 1,  bound  upon  her  present  voyagja         ^^'^' 
(o  Philadelphia.    In  her  way,  she  stopped  again  at 
Heligoland,  and  was  afterwards  captured  by  the 
Atalanta. 

The  captors  have  opposed  the  restitution,  or  have' 
prayed  the  condemnation  of  this  vessel  and  cargo, 
upon  two  grounds.    The  want  of  proof  of  the  pro- 
perty, and  the  breach  of  certain  orders  in  council. 

Upon  the  first  point,  the  Court  has  little  diffi* 
euHy.  It  is  allowed  by  ail  parties,  that  there  is  full 
proof  of  the  ownership  of  the  vessel;  and  tho 
^aimant's  counsel  admits,  that  the  evidence  of  the 
property,  in  the  numerous  sliipments  of  the  cargo, 
is  defective,  since  the  master  cannot  swear  to  them, 
The  vessel  therefore  is  a  proper  subject  for  restitu* 
tion,  and  the  cargo  for  further  proof,  unless  they 
should  be  liable  to  condemnation,  upon  othji^r 
grounds. 

2.  Three  different  orders  in  council  are  ailedged 
by  the  captors,  to  have  been  violated. 

-Of  these,  the  first  of  the  2d  of  October,  1807,  by 
which  His  Majesty  judged  it  expedient  to  direct 
that  the  most  rigorous  blockade  should  be  esta- 
blished at  the  entrance  of  the  River  Eyder,  is  quite 
out  of  the  question;  for  it  was  discontinued  by 
general  orders  from  the  Admiralty,  on  the  13th 
of  Juhf,  1809,  a  year  before  this  vessel  entered  the 
river. 

The  next  order  in  council,  is  certainly  now  in  full 
force,  ft  was  made  upon  the  SIst  of  May,  1809, 
and  directs  that  the  trade,  to  and  from  Heligoland, 
ahall  be  confined  to  Britis/i  ships ;  and  it  is  ordered, 
^  That  no  foreign  vessel  shall  enter  into  the  port, 
harbour,  or  ro^d,  lying  between  the  island  of  Hefi- 
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TikImai       goland^  and  Sandy  Island^  and  the  shoals  of  the  said 
WfL«oit.       islands  respectively,  and  commonly  called,  or  known 
Sept.  30th;      by  the  names  of  the  North  Haven  and  the  South 
Havertf  under  any  pretence  whatever;  and  that  no 
goods,  waresi  or  merchandize,  whatsoever,  shall  be  ia 
any  manner  put  ou  shore,  or  transhipped/'     One 
branch  of  this  order  does  not  apply  to  the  present 
case,  as  it  is  not  alledged  that  any  part  of  the  cargo 
was  landed,  or  transhipped.     But  it  Ls  said,  that 
the  vessel  has  broken  the  order,  by  having  estered 
the  port,  harbour,  or  road,  of  that  island,  either 
upon  the  outward  or  the  return  voyage.     Let  us 
examine  the  evidence  to  this  fact.     The  master  was 
directed  by  his  owners,  to  touch  at  Heligoland^  for 
orders  from  his  agent.     On  their  voyage  out,  the 
log-book  states,  that  on  the  23d  of  Jwte^  at  3  p.  m. 
they  made  Heligolandy  lay  off  and  on  till  daylight, 
theu  bore  away  for  the  river  Eyder.    The  master 
feftates,     that    a    boat    was    sent    on    shore,    and 
returned  with  orders,  from  the  agent  of  the  owners, 
to  proceed  immediately  to  7W»m^^  which  he  did. 
On  their  return  voyage,  they  lay  too,  off  Heligoland^ 
for  two  hours,  during  which  time  they  landed  a  Mr. 
Sperryy  and  some  other  German  passengers,  who 
had  taken  their  passage  thither.     Now,  not  to  men* 
tion  that  there  is  not  a  particle  of  proof  that  the  vessel 
entered  into  any  port  of  the  island,  or  any  part  of  the 
prohibited  ground ;  and  that  thei*e  is  the  clearest 
proof  that  no  manner  of  commerce,  with  that  island, 
was  ever  thought  of;  and  that  the  mere  communica* 
tion  with  the  agent,  for  the  purpose  of  ascertain* 
ing  the  existence  of  blockades,  in  the  neighbouring 
ports,  or  of  landing  passengers,  neither  in  fact,  or  in 
law,  can  constitate  a  bveach  of  these  orckra  ;  thei?^ 
is 'the  evidence  of  local  circiunstauces,  to  sheiw  that 
ao    violatiaa    waa   committed.     The  vesedl  wna 
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boarded  by  a  boat  from  the  British  custom-house,  t^a» 
and  paid  the  light  duty.  If  the  vessel  had  broken  winow. 
the  order;  a  seizure  would  certainly  have  beed  made,  stpi.so^ 
There  was  also  an  English  ship  of  war  lying  at 
Heligoland,  which  suffered  theui  to  prdceed  without 
examination,  which  shews  that  she  hsld  not  entered 
into  the  unlawful  places.  These  facts  are  ascer- 
tained by  a  disinterested  witness,  Frederics,  the 
passenger;  who  states  them,  and  draws  from  them  the 
same  conclusion  which  the  Court  must  form,  ."  that 
they  had  not  entered  any  blockaded,  or  prohibited 
port.'' 

I  proceed  now  to  the  third  order  in  council,  which 
has  been  sjsiid  to  have  been  broken ;  that  of  thfe 
2flth  of  April,  1809,  by  which  all  ports  and  places, 
under  the  government  of  France,  were  placed  in  a 
state  pf  blockade. 

This  vessel  was  only  at  Tonningen,  and  itl  the 
River  Et/der,  which  wefe  neither  of  them  vvithin  the 
compass  of  any  blockading  order:  but  a  great  p&rt, 
nearly  the  whole  of  the  cargo,  wab  sent  front  Harri- 
burgh.  It  will  be  necessary,  therefore,  to  consider 
the  national  character  of  that  place,  the  fact  of 
the  transportation  of  the  goods  from  thence,  and 
the  legal  consequences  which  will  attach  upon  it. 

The  northern  part  of  Oennany  was,  for  a  long 
time,  in  a  very  fluctuating  state:  countries  and 
cities,  rivers,  and  their  banks,  were  successively 
occupied  and  abandoned  by  the  enemy.  It  was 
not  the  wish  of  the  British  government  to  distress 
neutral  places,  or  to  restrict  neutral  commerce, 
more  than  was  necessary  •  for  ihe  purpose  of  coun- 
teracting the  designs  and  proceedings  of  the^enfemy. 
'It  issued  various  orders,  altered  and  repealed  them, 
according  to  the  temporary  and  changeable  state  of 
aflgiirs^  till  at  length  the  present  onter  w^s  piade,  by . 
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Tu^^MAt       *oce,  oh  their  way  to  America^  without  any  sort  of 
^  If  -^i*.       connection  with  Ttmf^gen^  il  must  be  considered  a^ 
sefi  3otb,      one  unb/oken  transaction.     By  the  original  orders 
**"•         from   the  consignors,  they  were  to  be  sent  from 
JHambvrffh  to  the   Untied    States.     Thither  they 
were  at  first  consigned.     Whether  direct  or  circui- 
tons,  that  was  ti  e  sole  and  real  voyage.    They  were 
never  intended  to  stop  at  Totmingen^  for  any  mercan- 
tile  pnrp  se  whatever.      They    were   s«it   there 
merely  to  be  shipped  in  a  vessel  which  conld  not 
approach  Hamburgh^  on  account  of  the  blockade. 
It  was  one  designated  voyage  from  Hamburgh  to 
the  United  States^  and  the  goods  were  landed^  ware- 
housed, and  paid  duties  only  in  furtherance  of  that 
voyage.     If  it  yas  necessary  to  do  so,  the  parties 
could  not  accomplish  their  original  object  without  it, 
«nd  Jthat  original  object  was  never  deviated  from.    If 
it  was  not  unavoidable,  it  must  h^ve  been  done  frau- 
dulently, lor  the  sake  of  colouring  the  real  nature 
of   the    bnsiue$(8.     Jf  these   goods  were  brought 
through  the  mouth  of  the  blockaded  port,  no  matter 
whether  in   great,  or  in  small  vessels;  they  then 
broke  the  blockade,  and  were  liable  to  the  conse- 
quences till  they  arrived  at  their  Jl^ial  destination, 
notwithstanding  they  may  have  touched,  or  even 
have  been  landed  at  fifty  places.    This  final  desti- 
nation was  the  United  States^  the  port  of  consign- 
ment.    During  the  whole  intermediate  period  from 
their  quitting  Hamburgh^  to  their  reaching  PhiladeU 
phia,  they  were  liable  to  seizure  and  confiscation. 
It    has  however   been    aigued,  on  behalf  of   th^ 
claimant,  that  whatever  may  be  the  case  with  such 
pads  of  this  cargo,  as  belonged  to  merchants  of 
Hamburgh^  there  were  others  which  were  brought 
from  Husley  and  other  neutral  places,  and  which  were 
brought  down  to  JUumburgh^  merely  for  the  purpose 
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bf  shipment:  these,  it  is  said,  cannot  be  considered  *^* 

as  having  broken  the  blockade  of  Hamburgh^  which       ivilson. 

Mras  intended  to  operate  only  upon  the  commerce   ""^j^loth^ 

of  tbat  place,  and  not  of  remote  and  inland  places.         ^^^^* 

It  niay  be  observed,  in  answer  to  those  aq^^iiments, 

that  the  trade  of  any  place  is  not  confined  to  the 

produce  and  manufactures  of  the  town  itself,  or  of 

the  country  where  it  is  situated.     Hamburgh^   in 

particular,  is  the  centre  of  commerce,  for  a  large 

portion  of  the  continent     Great  part  of  the  busi- 

niess,  and  of  the  profits  of  the  merchants  there,  arise 

from  this  trade^  of  consignments  from  a  great  nnm«- 

ber  of  other  places.   But  the  blockade  is  not  limited 

to  any  one  particular  species  of  commodities,  or 

mode  of  trade.     It  is  a  prohibition  of  all  intercourse 

whatever,  and  the  commission  trade  is  as  much  its 

object  as  where  the  inerchauts  are  the  proprietors 

of  the  goods.     There  are  other  goods  which  have 

been  brought  from  inland  places  within  the  domi* 

nions  of  the  enemy  to  Tonningen^  not  through  Hamr 

kurghf  or  any  other  blockaded  port,  but  either  by 

land,  or  through  open  neutral  ports,  and  belonging 

to  neutrals. 

It  has  been  argUed  by  the  counsel  for  the  cap- 
tors, that  these  are  liable  to  cotidemnation  under 
the  order  in  council  of  the  11th  November ^  1807, 
which  declares  all  trade  in  articles  which  are  of  the 
produce  or  manu&cture  of  the  enemy's  country  to 
be  uolawful.  But  this  decree  was?  generally  revoked 
by  the  order  of  the  26th  Aprils  ftiOtf,  except  as  there- 
in is  expressed,  and  although  some  parts  of  that 
order  are  revived,  this  clause  is  annulled  by  th# 
general  revocation,  and  was  not  re-enacted,  it  has 
been  argued,  likewise,  that  this  trade  is  compre- 
bended  under  the  clause  in  the  latter  order,  by 
^ich  all  places^  as  well  as  all  ports,  under  the  go* 
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fj^^^  verament  of  Ftanee^  are  declared  to  be  sabject  b 
^"■•o"'  the  same  restrictidns  in  point  of  trade,  mthmU  any 
Sipt.9oth,  exception^  as  if  the  satne  were  blockaded ;  and  that 
therefore  all  silch  trade  with  inland  towns  belong- 
ing to  France  is  prohibited.  Yet  certainly  the  order 
is  not  capable  of  that  construction.  The  words, 
^*  places  wuter  the  government  of  France,'*  must  be 
taken  together  widi  the  rest  of  the  order,  which  evi- 
dently relates  only  to  a  blockade  by  sea.  The  line 
of  blockaded  places  i&  marked  out  by  the  sea  board, 
as  far  north  as  the  river  £m8  *'  from  the  ports  of  Or- 
bitello  and  Pesan'\  The  ports  and  places  are  to  be 
subject  to  the  same  restrictions  as  if  they  were  ac- 
tually blockaded  by  his  Majesty's  naval  forces^  and 
it  spe^s  of  vessels  trading  to  and  from  them ;  ex- 
pressions which  cannot  in  any  manner  apply  lo  in- 
land towns. 

The  general  principles  which  I  have  discos^, 
considered  in  their  application  to  the  cargo  of  this 
vessel,  may  be  thus  shortly  recapitulated. 

That  all  such  goods  as  may  have  been  brought 
^rom  Hamburgh,  or  any  other  blockaded  port,  to 
Tonningen  by  sea,  are  liable  to  condemnation. 

That  all  such  good6  as  hive  been  brought  from 
Hamburgh^  or  any  other  blockaded  port,  by  laud, 
or  inland  navigation,  and  such  as  have  been  brought 
fh>m  ports  not  blockaded,  or  from  the  interior  of  the 
continent,  whether  hostile  or  neutral,  proviJed  they 
bel6ng  to  neutral  proprietors,  are  intitled  to  resti- 
tution. 

Nothing  therefore  remains  but  the  particular  ap- 
plication of  these  principles  to  each  of  the  numerous 
claims  which  are  before  the  Court;  according  to  the 
measure  of  evidence  which  is  afforded  by  the  esse 
itself  in  this  stage  of  it,  independent  of  the  proof 
of  property,  which  is  admitted  to  be  deficient  froQ 
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tiie  want  of  knowledee  in  the  master,  after  a  la-*      -,y^ 
borious  examination  of  the  immense  mass  of  papers,      Wiuon. 
Amounting  to  aF)Ove  a  thousand,  which  have  been   ^J^Tsm^ 
made  exihibiti,  ft  appears  to  me,  that  considered  ib        ^?^^* 
their  relation  to  those  points,  the  claims  may  be  re-   - 
diiced  to  four  classes. 

1.  The  first  consists  of  seventeen  claims.  In  all 
these  there  is  proof  that  the  goods  came  from  Ham^ 
hurgh^  or  other  blo<[:kaded  ports ;  but  it  does  not  ap- 
pear by  what  modb  of  conveyance.  These  are  sub- 
jects  fof  further  proof,  Upon  that  bead,  as  well  as  is 
the  question  of  the  pirDperty.  (The  judge  then  spe^ 
cified  the  claims.) 

2.  The  second  class,  which  andaukits  to  about 
fifteen  claidds,  is  of  those  goods  which  were  shipped 
kt  Timniugen^  but  it  does  not  appear  from  whence 
they  c^me.  These  likewise  require  further  evi^ 
deucev 

d.  The  third  cited  is,  where  it  is  in  proof  that  th^ 
goods  were  sent  by  land  carriage,  or  ikiner  naviga- 
tion. These  are  intitled  to  restitution  on  the  proof 
of  the  property ;  but  I  can  discover  only  one  claim 
of  this  descripti'ob. 

4.  In  the  fourth,  which  consists  t>f  only  one  claim 
likewise,  alad  is  a  case  for  restitution,  the  articles 
are  proved  not  Yo  have  come  from  Hamburgh^  or 
«ny  other  blockaded  port. 

Saving  thus  f^r  dispOded  of  this  caigo,  I  proceed 
to  the  vessel.  The  voyage  in  which  this  vessel  was 
taken  was  primd  facie  lawful  \  TanningBn  wasi  an 
open  port.  Can  then  a  vessel  be  guilty  of  the  breach 
of  a  blockade,  without  entering  the  bloit^kaded  port^ 
Most  certainly  it  may.  Suppose  a  vessel  lay  just 
off  the  tnouth  of  a  harbour,  and  received  a  cargo 
from  boats  or  lighters :  if  this  is  admitted  to  be  a 
wioladoD  of  a  blockade,  the  mere  circumstance  of 


96a  CASES  DETERMINED  IN  THE 

T^Ai      distance  is  perfectly  immaterial,  whether  the  Tessel 
iTii.soN.       was  stationed  at  one,  two,  ten,  or  twenty  leagues; 


iSi^.socii,  f^^9  in  truth,  it  is  not  the  entrance,  or  the  departure 
^*^^*  of  the  ve»sel,  which  it  is  the  object  of  a  blockade  to 
prevent,  but  it  is  the  trade,  the  exports,  and  the  im- 
ports; if  the  distance  is  nothing,  it  cannot  signify 
whether  a  vessel  is  lying  in  a  neighbouring  port  or 
put  at  sea.  This  point  has  been  already  determined 
by  the  cases  before  cited,  in  which  hhips  lying  in 
open  ports,  for  taking  on  board  cargoes  from  block- 
tided  ports,  were  held  liable  to  condemnation.  Those 
cases  are  decisive  as  to  the  present  case,  if  the  fact 
is  proved,  unless  there  are  any  general  favourable 
tircutnstances  to  distinguish  it  Whether  the  cargo 
^as  actually  broken  the  blockade,  is  not  yet  ascer- 
tained, but  it  depends  upon  the  farther  proof  to  be 
brought  in.  The  only  question  now  to  be  consi- 
dered is,  whether,  supposing  that  fact  to  be  proved, 
the  sj?ip  would  be  subject  to  condemnation.  Be- 
cause, if  it  would  be  »o  liable,  the  ship  must  wait  till 
the  further  proof  arrives,  before  it  can  be  decided 
upon ;  but  if  the  vessel  would  not  be  subject  to  con- 
demnation, notwithstanding  the  facts  should  turn 
out  unfavourably  for  the  cargo,  it  would  be  unneces- 
sary to  wail  for  the  farther  proof,  which  could  not 
then  affect  the  ship,  and  the  owners  would  be  in- 
titled  to  immediate  restitution. 

Although  it  should  be  proved  that  some  of  this 
cargo  has  been  brought  by  sea  from  Hamburgh^  still 
it  has  been  argued,  on  behalf  of  the  claimant,  that 
the  ship  would  not  be  involved  in  the  consequences 
of  that  offence.  Three  grounds  of  distinction,  be- 
tween the  cases  before  mentioned,  and  the  present 
case,  have  been  pointed  out  to  destroy  their  appli* 
cability,  and  it  has  been  argued  beside^,  that  the 
master  was  not  cognizant  of  the  offence. 
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it  has  beea  said,  that  in  the  other  cases,  the  ye«-         The 
|iels  bad  sailed  from  the  blockaded  port  in  ballast;      viuon. 
here  the  ship  never  entered   the  blockaded  port.   "^TaoJT* 
This  circumstance  can  be  of  little  avail.     The  sail-         ^&^^« 
ing  out  of  the  blockaded  port  in  ballast,  in  those 
cases,  WHS  admitted  to  have  been  innocent.  It  could 
not  therefore  become,  otherwise,   utiless  by  being 
coupled  with  an  illegal  act ;  t^o  innocent  acts  can- 
not make  a  guilty  one.     The  sailing  out  in  ballast 
could  not  change  its  legal  nature,  unless  the  subse-* 
quent  act  was  in  se,  and  substantially  illegal.     It 
^as  therefore  the  mere  lading  the  goods  in  the  opevi 
port  from  the  blockaded  one,  which  constituted  the 
v^hole  illegality  in  those  c^se^. 

It  was  said  next,  that  those  -vessels  sailed  undeit' 
a  charter-party;  which  was  a  more  solemn  instni- 
ment,  and  brought  the  whole  transaction  and  all  its 
consequences  more  home  to  the  parties.  This  is  a 
distinction  without  any  foundation,  because  there 
are  bills  of  lading  in  this  case,  and  instructions  for 
the  owners;  which  are  sufficiently  formal  to  attach 
any  criminality  which  may  belong  to  the  cas^,  to 
the  owners.  They  are  both  of  the  nature  of  con- 
tracts between  the  Laders  and  owjaers  of  ships.  A 
bill  of  lading  for  a  part  of  a  ca^go  is  as  effectual 
an  instrument,  as  a  charter-p^rty  is  for  the  freight 
bf  a  whole  vessel.  They  differ  in  extent  only,  not 
in  kind. 

The  warehousing  of  th&  goods  I  have  already  con- 
sidered, apd  if  no  distinction  can  be  raised  upon  it, 
ikispecting  the  cargo,  I  do  pot  see  how  it  can  be  ap- 
plied as  affording  a  favourable  circumstance  in  the 
case  of  the  ship,  unless  it  should  have  prevented  the 
roaster  from  knowing  the  preceding  part,  of  the 
transaction. 

These  circumfitances^  iq  reality ^  are  immaterial  b$ 
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t»mLa  **  toostituting  the  oflence ;  bat  they  may  be  import- 
vii3oii.  aDt  in  another  point  of  view,  namely;  as  aflectin^ 
Sifi,  soth,  the  proof  of  the  master's  privity  to-  the  transaction. 
Where  a  ship  had  departed  from  a  blockaded  port, 
under  a  charter-party  to  take  the  goods  on  board  at 
the  open  port,  goods  too  which  were  pat  on  board 
lighters,  and  whicb  accompanied  her  from  the  block- 
aded port  itself,  it  could  not  be  doobted  whether 
he  was  cognizant  of  tlie  fact;  For  it  j^  nectesatyi 
before?  the  ship  can  be  aflfected  by  the  breach  of  the 
blockade,  by  the  cargo,  *^  that  the  master  should 
have  taken  it  on  board,  knowing  it  to  have  com6 
from  Hamburgh,  in  breach  of  the  blockade,  and 
under  an  engagement  to  carry  it  to  the  ultimate 
pbrt  bf  destination.*'  If  then  it  should  be  proved 
that  a  breach  of  the  blockade  bad  been  committed 
by  the  passage  of  these  goods  from  Hamburgh  to- 
wards the  United  Slates,  the  case  of  the  ship  must 
depend  upoti  there  being  evidence  that  the  master 
or  owners  of  the  vessel  had  no  knowledge  of  it  It 
is  not  necessary  that  this  should  be  proved  by  the 
same  circumstances  preci^ly,  as  in  the  other  cases. 
I  think  then  there  is  sufficient  evidence,  that  if  the 
blockade  was  broken,  it  must  have  been  with  the 
full  knowledge  of  the  mastet  and  owners,  whose 
Tessel  was  the  instrument  by  which  it  was  efiected. 
There  appears  to  have  been  something  not  perfectly 
correct  in  the  very  commencement  of  the  voyagfe 
from  America,  because  the  original  orders  to  the 
master  have  been  concealed.  The  owhers  corre9- 
ponded  with  Parish  at  Hamburgh,  through  whose 
bands  the  whole  business  passedv  and  the  master 
had  constant  communication  with  him,  and  the 
t)ther  consignors.  He  continued  ten  months  in  the 
'country  without  having  favoured  us  with  any  ac- 
Vtount  of  the  manner  in  which  he  employed  hm 
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time.    There  was  a  connection  with  Hamburgh  at         Tfie 
Ihe  very  beginning  of  the  business.    The  vessel  and       wIlmV. 
the  outward  cargo,  which  belonged  to  the  owners  of 


the  vessel,  weie  consigned  to  Mr.  Parish^  at  Ham*        isii. 
burgh.     It  wa«i  under  Parufh's  directions  during  itti 
whole  continuance  at  Tanniugen^  and  in  the  Eyder. 
A  large  part  of  the  cargo  came  from  Hamburgh. 
He  was  not,  as  has  been  alledged  jfrom*-the  nume* 
rous  shipments,  a  mere  common  carrier  master,  who 
t66k  on  board  promiscuously  such  goodie  as  might 
be  accidentally  found  at  Tonningen,  for  the  whole 
arrived  there  during  his  stay,  and  was  sieht  for  the 
express  purpose  of  being  laden  on  board  for  this  in«' 
dividual  ship.    There  Isire  letters  even  from  Basle^ 
JSremeuy  and  Nuremberg,  which  state  that  goods 
were  lo  be  sent  from  thence,  through  Hamburghy  to  be 
shipped  in  this  vessel  by  name,     ft  appears  that  he 
had  more  customers  at  J^amburgh  than  he  could 
tind  room  for;  there  were  many  candidates  for  his 
favour,  whom  he  was  obliged  to  reject.    In  all  these 
transactions  numer9us  communications  must  havi 
taken  place  between  the  master  and  (he  consignors. ' 
In  s^ort,  the  whole  concern  of  this  ship  and  cargo, 
the  consignments  and  the  shipments  are  as  much  an 
Hamburgh  transaction,  as  if  the  vessel  had  been 
lying  in  a  port  of  that  city,  and  it  is  utterly  impos- 
sible that  the  master  could  have  been  ignorant  of 
every  particular  relating  to  the  cargo,  its  nature,  and 
objects. 

Since  then,  if  the  blockade  hfts  been  broken,  the 
consequences  of  it  cannot  foil  of  attaching  most 
fully  upon  this  vessel,  I  reject  the  prayer  of  the 
claimants  for  its  immediate  restitution,  and  direct 
the  case  to  stand  over  till  further  proof  has  been 
brought  in  respecting  the  mode  in  which  the  cai^o 
was  brought  to  Tonningen. 
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Upon  the  further  proof  it  appeared  satisfactofily^ 
that  the  whble  of  the  carfi^o,  which  came  from  Ham^ 
burghy  had  been  brought  in  \i'aggc>Ds,  and  thereibrcf 
such  parts  as  were  proved  to  be  neutral  property 
M{ere  restored,  as  was  the  ship  likewise. 


The  Schooner  Severn,   P.  Bradford,  taken  by  th  « 
Tartarus,  Captain  Pascoe. 

Til  G  Master  claimed  for  Nathan  Bardine  and 
Samuel  Blake:,  of  Bristol,  in  Rhode  Island^  in 
the  United  States,  both  ship  and  cargo ;  the  latter^ 
consisting  of  7  orSbhds.  of  tobacco;  1300  gallons  of 
rum,  2  barrels  of  currant  wine,  10  or  15  casks  of 
gunpowder,  8  or  10  casks  of  butter,  5  or  6  tierces  of 
'  rice,  30  or  40  half  barrels  of  beef,  2  of  pork,  5  or  6 
barrels  of  floury  5  bales  of  dry  goods,  a  few  boxes  of 
lioap  and  candles,  and  several  shook  chests. 

He  swore,  ''  that  he  was  sent  on  a  trading  toyage 
to  the  coast  oiAjricaj  that  he  loaded  at  Bristol^  wad 
to  proceed  to  Sierra  Leone^  and  there  dispose  of  as 
much  of  the  cargo  as  possible.  If  not  able  to  sell 
the  whole  there,  he  was  to  proceed  with  the  remain- 
der along  the  coast  of  Africa,  either  to  the  south- 
in  ard,  or  the  northward,  and  to  barter  the  remain- 
der with  the  natives*  In  return  be  was  ordered  to 
procure  by  barter  from  the  natives,  gum-arabic,  ivory, 
bees'-wax,  and  other  articles;  but  he  was  strictly  for- 
bidden to  have  any  concern  in  the  trade  for  slaves  or  td 
purchase  negroes;  and  he  had  no  intention  whatever 
to  engage  in  the  traffic  for  slaves." 

Th^y  had  two  iron  guus  (one-pounder^)  aqd  four 
muskets,  to  protect  themselves  2^ast  the  qatifes. 

Sentence* — Dr.  Croke. 

The  general  principles  of  the  law  of  nations,  and 
the  fact,  that  the  slave  trade  is  prohibited  by  the 
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Jaws  of  the  Unit ei  Slates,  have  been  esteblished  in   '^.^^'jl^^'' 

the  oases  of  the  Amedie^nA  the  Fprtutia.    A  claim-      ' 

ant  cannot  recov^^r  property  employed  in  a  course         ,8ii.   ' 

of  trade  which  is  against  the  lawd  of  humanity,  and 

in  defiance  of  the  laws  of  his  own  country. 

It  ii  not  necessary  to  have  slaves  actually  on  board : 
it  was  laid  down  in  the  Fottuna,  thdt  it  was  sufficient 
if  the  unlhwfuJ  traffic  was  either  incipient,  progres- 
sive, or  complete. 

All  we  have  to  do  here  is  to  establish  tbe  fact  of 
trading.  This  may  be  proved  by  direct  evidence,  ot 
by  circunisUuces.  Where  the  slaves  are  not  actu- 
ally on  board,  it  may  oflen  be  difficult  to  find  direct 
proof.  This  trade  requires  concealment.  The  per- 
sons concerned  in  this  inhuman  traffic,  must  hav^ 
proper  instruments  to  coi>dpct  it,  who  must  necessa- 
rily be  more  unfeeling  and  unprincipled.  They  must 
bave  masters  hardened,  and  qualified  to  go  thorough- 
ly through  the  business.  Little  attention  can  b^ 
paid  to  the  evidence  of  such  men,  when  the  cir- 
cumstances are  decisively  against  their  testimony. 

An  examination  of  this  vessel  and  cdrgo  has  taken 
place,  by  persons  nominated  by  the  claimants  them- 
selves. They  have  reported,  that  this  vessel  and 
cargo  are  well  adapted  to  the  slave  trade,  and  they 
state  mapy  reasons  in  corroboration  of  it. 

The  African  society  has  published  a  report,  in 
which  they  have  described  seven  characteristic  cir- 
cumstances of  a  slave  toyage.  five  of  them  occur 
here.  There  have  been  foutid  on  board  a  number 
of  small  arms,  a  great  quantity  of  U^ater,  rice,  and 
slaves'  provisions,  mass  kits  and  shackles.  The  two 
other  circumstances  stated  in  the  report,  as  being 
often  found  in  such  vessels,  namely,  bulk-heads 
and  maia-deck  gratings,  would  be  unnecessary  in  a 
small  vessel  like  the  present.    It  must  have  been 


280  CASES  DETERMINED  IN  THK 

BtvEHnV^  known  to  naercbaots,  that  the  slave  trade  is  consir 


^^  ^ji^  dered  in  an  unfavourable  light.  If  the  vessel  was 
<^H* '  really  going  for  gum,  ivory,  and  the  other  innocent 
articles  stated,  what  can  account  for  their  having 
on  board  so  many  things  peculiar  to  the  slave  trade, 
'  but  totally  unnecessary  for  the  other  species  of  com- 
merce? It  would  be  contrary  to  all  reason,  and  in- 
ConsiHtent  with  probable  suppositions.  I  consider 
the  fact  to  be  sufficiently  proved,  and  I  condemn 
fhis  vessel  and  cargo. 


pfi.  t5tb.     The  Brig  American,  William  WartAingtou,  Master, 
JuDGMBNT.~I>r.  Croke. 

enmc^tn  of  nnHIS  vessel  and  her  cargo,  consisting  of  sugar 

lfe^kS!Son.  and  campeachy  wood,  were  taken  by  the  Ata- 

#t£ir2i«e?'"by  ^*'«*  Captain  Hicky,  upon  a  voyage  from  Balti- 

!5i?e%""   •  ^  ^^^  ^  5roiMiti^«>,  and  have  been  claimed,  as  the 

property  of  William  Cole^  of  Baltimore. 

The  property  in  the  ship  is  clear,  and  the  cargo  is 

a  subject  for  further  proof,  as  the  orders  and  the 

letter  of  advice  to  the  consignee  do  pot  appear, 

though  the  letter  is  referred  to,  and  the  master  is 

but  little  acquainted  with  the  affair. 

The  blockade  of  the  river  Eyder^  which  was  im-. 
posed  by  the,  order  in  council,  of  the  2d  o{Octobei\ 
1807,  was  discontinued  on  the  18th  of  July  last,  and 
consequently  above  9  month  befojre  this  vessel  sailed 
from  America,  which  was  upon  the  aist  of  A$^ust. 

The  only  question  which  remains,  therefore,  for  the 
Court  to  decide  upon,  respects  the  certificate  of 
origin  which  was  on  board.  There  is  a  letter  from 
thp  French  Consul  at  BaUimare,to  the  French  ^o^i- 
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mx\  at  Tonningeny  inclosing  the  certificate  of  origin,     aJ^ah. 
^f  conformable  (he  aaya)  to  the  circular  of  the  Mini-    ■■ 
<ter  of  External  Relations,  of  the  20th  oi  April  1808.      ^1m!^' 
The  cirtificate  states,  that  the  cai^o  is  the  produce  of 
Martinique^  StJago  de  Cuba^iYkt  Havanna,  and  New 
Orleans.    It  specifies  in  what  ships  it  \Tas  imporced 
^oto  the  United  States;  and  the  French  Consul  fur- 
ther certifies,  ''  Que  ies  dites  marc/iandises  ne  pro- 
piennent  paint  de  la  Grande  Bretagne^  hi  de  see  cola- 
fsiesy  ni  de  son  industries  au  de  son  commerce^''  and'  it 
bears  date  on  the  30th  of  August,  1809. 

Upon  general  principles,  all  aid  given  to  the  Frenck 
government,  to  enable  it  to  carry  into  effect  the  de^ 
crees  which  prohibit  all  rommerce  with  Great  Bri- 
iam^  and  in  the  produce  and  manufactures  of  that 
conntry,  nnder  an  assumption  of  power,  not  jubti- 
fied  by  the  law  of  nations,  is  a  departure  from  the 
duties  of  neutrality  f  siich  is  sailing  under  the  protec- 
tion of  the  certificates  which  have  been  fbund  on 
board  this,  and  many  other  vessels.  They  profes* 
aedly  have  been  procured  by  American  merchants,  * 
and  granted  by  the  French  Consul,  in  obedience  to 
the  directions  of  the  French  government,  and  their 
object  is,  by  particularly  specifying  the  place  of 
growth  and  manufacture,  and  that  no  goods  of  Bri^ 
tish  origin  are  amongst  theiu,  to  exclude  all  articles  of 
British  produce  or  manufacture,  from  the  general 
commerce  of  the  world.  It  is,  in  fact,  au  extension 
of  the  power  of  the  French  government,  beyond  their 
own  dominions,  into  neutral  countries,  and  to  make 
the  subjects  of  those  coujitrie^  instruments  to  carry 
into  effect  their  upjus.t  and  novel  mode  of  hostili^ea. 
All  persons,  who  place  their  property  under  the  pro- 
tection of  such  ini^trum.ents,  are  guilty  of  a  depar- 
ture from  their  neutrality^  may  properly  be  consi* 
dered  ^  the  agents  of  the  I'renfih  government,  ia 
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^£Ri^N.     ^^^^  designs  against  Great  Britain^  and  vessels  sq 
■  ■  situated,  might  be  lawfully  confiscated.     But  these 

^1ao9!^^'  principles,  boiiever  just  in  themRelves,  had  never 
been  acted  upon,  and  no  property  was  condeqaned 
upon  them,  till  they  were  called  into  life  and  effi- 
cacy by  His  Majesty's  order  in  council  of  the  tltti 
of  November^  1807.  After  stating  that  tliey  were 
an  expedient  directed  by  France^  and  submitted  to 
by  merchants,  as  part  of  the  new  system  of  ^arfkre 
against  the  trade  of  this  kingdom,  the  order  de- 
clared, that  *'  if  any  vessel  should  be  found  carrying 
any  such  certificate,  such  vessel  should  be  adjudged 
lawful  prize,  together  with  the  goods  laden  therein.'' 
if  thjs  order  is  still  in  force,  there  can  be  no  doubt 
but  that  this  vessel  and  cargo  are  liable  to  condemM- 
tion.  The  question,  therefore  is,  whether  it  hag  been 
since  repealed.  The  whole  of  that  order  wais  in 
force  till  Aprily  and  formed  the  basis  of  the  nego- 
ciation  between  Mr.  Er^kine  and  the  American  p^ 
yelrnment.  If  it  has  been  revoked,  it  must  have  been 
;by  the  order  of  the  2«th  of  April,  1809. 

It  has  been  argued  on  behalf  of  the  claimants  that 
it  has  been  revoked,  that  the  words  of  the  order  of 
the  26th  of  April,  are  general,  "  If  his  niajesty  is 
pleased  to  revoke  and  annul  the  said  several  or- 
ders, except  as  herein  after  excepted  •*  That  the 
order  of  the  llth  of  November,  having  been  before 
mentioned,  is  comprehended  within  this  repeal,  and 
is  ndt  excepted,  or  revived,  in  apy  of  the  subse- 
quent clauses. 

It  may,  1  think,  be  justly  doubted,  whether  such 
can  be  the  true  construction  of  the  order. 
It  itiust  be  observed,  thbt  the  order  of  November  is  not 
One  simple  regulation,and  relative  only  to  ode  subject, 
Jbut  it  is  a  series  of  orders,  consisting  of  eleven  different 
articles,  various  in  their  jaature,  and  applying  to  dif- 
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ferent  diibjects«    Tbe  nine  fir^t  articles  establish     y^^^rig 

^  Ajiericav^ 

tbei,  blookade  of  all  ports  from  wbich  the  British  flag  ■ 
is  excladed,  and  all  trade  in  articles,  the  produce  ^^so?.^' 
and  manufactures  of  the  same  eoimtries,  with  a  va- 
riety of  exceptions,  limitations,  tmd  instructions : 
but  that  paa*t  of  the  order,  \vbich  relates  to  certificates 
of  origin,  is  contained  in  the  two  following  articles^ 
the  1 1th  and  the  12tb,  quite  distinct  from  the  others. 
Now,  the  order  of  Aprils  in  the  preamble,  recites 
only  that  part  of  tbe  order  of  November^  which  im* 
poses  che  blockade,  and  prohibits  trade  in  certain 
articles,  but  totally  omits  to  recite,  or  refer  to,  the  t 

following  part  of  the  same  order  which  relates  tocer* 
tificates  of  origin.  If  the  subsequent  repealing 
clause  was  therefore  conceived  in  words,  as  general 
as  possible,  yet,  if  it  refers  at  all  to  tbe  recital  in  the 
preamble,  it  might  fairly  be  questioned,  whether  it 
could  be  understood,  as  repealing  more  than  what 
was  before  actually  specified,  and  recited,  namely^ 
those  parts  of  the  order  which  relate  to  the  block* 
ade  and  commerce.  And  that  they  do  refer  to  the 
preceding  recital  is  evident,  because  the  words  are, 
''  Whereas  it  is  expedient,  that  sundry  parts  andprih 
visiansot  the  said  orders  should  be  altered  and  re* 
voked,  his  Majesty  is  therefore  pleased  to  reroke 
and  annul  the4^id  several  orders.**  If  parts  only  of 
the  said  orders  were  to  be  revoked,  what  parts  is  it 
natural  to  understand,  but  such  as  hate  been  re* 
cited  in  the  preamble/and  to  which  alone  the  subse* 
quent  provisions,  substituted  in  their  place,  exclu* 
sively  correspond?  If  the  recital  consisted  only  of 
a  graeral  reference  by  the  date,  or  of  a  general  de* 
scription  of  the  order,  however  short  or  imperfect,  it 
might  be  supposed  to  comprehend,  at  least  by  im« 
plication,  the  whole  of  the  order;  but  it  contams  a 
minute  and  particular   recital  of  the  two  great 

u 
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Al^Tuwli.  branches  of  which  the  first  part  of  the  order  cott- 
"•  —  sisted,  namely,  the  blockade  and  the  commerce* 
iio9.  without  any  reference  to  the  latter  part  about  the 
certificate,  which  formed  a  distinct  subject  That 
latter  part  does  not,  therefore  appear  to  have  beea 
in  the  contemplation  of  the  British  government,  and 
there  is  no  reason  to  believe  that  there  was  any  in* 
tention  of  repealing  it 

Neither  does  the  repeal  of  this  part  of  the  order  ap- 
pear to  come  within  the  object  and  meaning  of  govern^ 
rbent,  or  declared  in  the  preamble  and  other  parts.  It 
profeseef^  that  his  Majesty  ^was  desirous  not  to  sub* 
jectthosecountrieswhich  were  in  alliance,  or  in  amity 
with  His  Majesty,  to  any  greater  inconvenience  than 
was  absolutely  inseparable  from  carrying  into  efifect 
hts  determination,  to  counteract  the  designs  of  his 
enemies."  ''  And  whereais  in  consequence  of  divers 
events  which  have  taken  place,  affecting  the  rela^ 
tion  between  Great  Britain  and  the  territories  of 
other  powers,  it  is  expedient  that  sundry  parts  and 
provisions  of  the  said  orders  should  be  altered  and 
revoked."  And  the  only  order  substilnted  in  th^ 
place  of  the  former  relates  only  to  the  blockade. 
Now  it  is  evident  that  the  inconvenience  to  neu- 
trals here  alluded  to,  can  have  been  nothing  else 
but  the  very  extensive  blockade  established.  The 
'<  events  which  had  taken  place,  affecting  the  terri* 
tones  of  the  other  powers,"  could  refer  only  to 
the  same  point,  and  the  relief  granted  by  restricting 
the  blockade  within  the  proposed  limits,  was  com* 
mensurate  with  the  inconveniences  complained  of, 
and  adequate  to  the  relief  qi  them.  To  open  the 
blockade,  therefore,  comported  with  every  object 
then  stated,  and  the  repealing  of  that  part  which 
related  to  certificates  of  origin^  seems  to  have  no 
concern  or  connection  with  it 
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'    It  was^  howeirer  argued^  that  it  was  a  material     ^  f^ 
benefit  to  neutrals,  to  repeal  this  part,  because  by  .1 

the  regulations  of  several  countries,  which  have  ^'g^f*' 
[  adopted  the  French  r^ulations,  neutral  vessels 
could  not  enter  their  ports,  without  such  certificates.^ 
This  is  not  generally  the  fact,  it  is  true  only  of 
Prance  and  Spain^  which  have  enforced  Buonaparte's 
decrees,  but  no  other  countries  have  adopted  them ; 
Denmark  for  instance,  to  which  this  cargo  was  going. 
Besides,  though  Great  Britain  might  be  willing  to 
yield  something  for  the  convenience  of  neutral  nations, 
to  confine  for  instance,  her  blockades,  much  withia 
tbe  boundaries  to  which  she  would  be  justified  in  ex- 
tending them ;  yet  it  would  be  too  much  to  expect,  * 
that  for  any  little  casual  advantage  to  them,  by  al- 
lowing these  certificates  of  origin,  she  should  give 
efifect  to  measures  calculated  totally  to  ruin  her 
commerce.  If  the  JPrancA  seize  and  confiscate  vessels 
jfor  not  having  certificates  of  origin,  it  is  an  open  act 
of  injustice;  and  Britain  is  uuder  no  obligation, 
even  by  the  strictest  relations  of  amity  and  friend<* 
fihip,  to  prevent  such  unjust  aels  on  the  part  of 
France^  at  her  own  expence,  and  by  so  great  a 
sacrifice.  Since  this  is  scarcely  to  be  expected  or 
required,  I  calnnot  understand  that  this  part  of  the 
order  in  council,  which  is  so  strongly  worded,  and 
is  accompanied  with  such  solid. reasons,  should  be 
revoked,  without  the  most  express  words  to  that 
effect,  and  without  any  direct  reference  to  it. 

It  may  be  something  to  discover  from  subsequent 
acts|of  governnaent,  in  what  light  this  latter  order  was 
considered.  If  we  look  at  posterior  prders  of  coun* 
cil,  they  speak  of  the  order  of  November  **  as  altered'* 
only  by  that  of  Jpril^  and  the  words  **  revoked^ 
or  ^*  repealed^  never  occur.  Thus  the  order  of  tho 
84tl>  Mayp  1809,  speaks  of  the  bleck9d«  as  con^ 
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tinned  from  the  former  order,  and  as  '*  altered''  by 
the  latter  order 

The  impression  npon  my  mind  therefore,  is  that 
these  two  articles,  the  10th  and  the  11th  of  the  order 
in  council,  of  the  1 1th  of  Nwember,  1807,  have  not 
been  repealed,  and  that  this  vessel  and  cai^o  are 
therefore  liable  to  confiscation.  I  must  confess,  at 
the  same  time,  that  there  is  an  obscority  in  the  order 
which  renders  me  iar  from  being  perfectly  satisfied, 
that  this  is  the  trae  interpretation  of  them ;  and  I 
would  therefore""  recommend  to  the  parties,  to  refer 
the  question  to  that  high  tribunal,  which,  being  com- 
posed of  His  Majesty's  ministers,  is  best  qualified  to 
explain  the  acts  of  His  Majesty's  government. 

N.  B.  By  the  subsequent  decisions  in  the  court  of 
Ai^eals,  in  this  and  some  other  cases,  which  came 
before  them,  the  lords  were  of  opinion,  that  the 
order  relating  to  certificates  of  origin,  was  repealed 
by  the  order  of  the  26th  of  April,  and  therefore  in 
all  subsequent  cases,  though  certificates  of  origiij 
were  frequently  found,  they  were  not  consideietJ  as 
affording  ground  for  condemnation. 


The  Brig  Express,  Simeon  Haekel,  Master. 

npHIS  vessel  was  bound  from  Boston  to  Denmark 
-*-  with  a  cai^go  of  copper  in  pigs,  hides,  8cc. 
She  was  claimed,  together  with  the  cargo  for  Messrs. 
Grojf,  of  Boston.  In  the  claim  the  master  alledged 
^at  he  was  "  bound  to  Kid,  a  port  in  Denmark^ 
with  directions  from  Mr.  Crtay  to  touch  at  Copen- 
b^^uv^  Afl5y«,  and  receive  instructions  firom  Messrs.  Byr 

Blockade  of 

CMca&oym  did  iiotvxteBdto  oHier  OoMldb  ports,  uoder  the  order  oftlie4tiiiltel808.    Copper 

ioi9ito«port«fBaTale^pMBtaNifiicabk.   FtiM  dctlinatioD. 


SfmuSik, 
18U. 


Order  of  7tli 
Jca.  1807,  not 
to  trade  be- 
tw^ntwocne- 
nieflportty  ap- 
plies only  to 
▼esaek,  token 
betweentfaetwo 
ports,  not 
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baurg^  and  CompaDy  there,  and  with  tiie  proceeds      Smuu 
be  was  to  purchase  linen  and  other  goods*" 


Judgment — Dr.  Crake. 

Four  points  have  been  made  by  the  captors. 

First.  That  this  Tessel  was  proceeding  to  trad^ 
between  two  enemy's  ports,  in  vioIatioD  of  the  order 
in  council  of  the  7th  of  January^  1807.  Bat  there  is 
DO  proof  whatever  of  any  intention  of  such  tradii^ ; 
because  if  we  take  the  claim,  as  afibrding  evidence 
of  the  voyage,  the  caigo  was  to  be  disposed  ofat  jKicI 
only,  and  if  we  credit  the  hypothesis  of  the  captors^ 
that  the  real  destination  was  Capenhagem,  that  state 
of  the  case  supposes  that  the  cargo  was  to  be  deported 
there  and  that  Kiel  was  introduced  merely  as  ^decep^ 
tion.  If  the  facts  were  madeont,  still  the  Jaw  woold  fiiil 
them.  The  order  authorizes  the  seizure  and  coih 
demnation  of  such  vessels  only,  as  are  found  coming 
from  any  port  of  the  enemy,  and  destined  to  such 
another  port.  The  mere  intention  would  not  in  any 
case  constitute  the  offence. 

It  was  argued,  secondly,  that  the  port  of  Kid 
was  blockaded,  under  the  notification  of  the  4th  pf 
jl/ay,  1808;  that  though  that  port  was  not  mentioned 
by  name,  the  blockade  of  the  port  of  Copemkagm, 
and  the  other  ports  of  Zeakmd  must  be  nnderstood, 
to  comprehend  all  'other  ports  in  Denmark^  which 
were  beyond  them,  since  it  was  necessary  to  pass 
by  them  in  their  way ; .  and  it  might  not  be  too  mndi 
to  contend,  that,  in  an  enlai^ed  sense,  and,  con- 
sistently  with  the  apparent  intention  of  the  blockade^ 
the  two  passages  of  the  Sounds  and  the  Bell^  might 
not  improperly  be  considered  as  coming  within  the 
description  of  the  ports  of  Zealand.  These  arguments, 
will  not  hold  good,  the  notification  establishes  only 
the  blockade  of  the  port  of  Copenhagen^  and  theothor 
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ExtREM*      P^^^  of  Zeaiand,  it  is  not  a  bJockade  generally  of 
'    ail  Dcfimarky  or  of  the  entrance  into  the  Baliic.    A 

^i8u!*'  blockade  cannot  be  extended  by  inference,  and  sup- 
position. It  is  one  of  the  severe  rights  of  ^ar,  which 
'  are  liable  to  a  strict  and  rigid  interpretation.  The 
order  cannot  be  pressed  beyond  the  plain,  and  definite 
lYords.  As  to  a  mere  blockade,  de  facto,  without 
public  notification,  there  is  neither  evidence  of  an 
investment  of  the  port  of  Kiet^orof  notice  given  to  the 
Tesseli  both  v?hich  v<rould  be  necessary  to  cbai^ 
the  parties  with  the  breach  of  it. 

Thirdly.  Copper  is  said  to  be  a  contraband  article^ 
this  copper  was  in  pigs^  and  though  there  are  so 
many  cases,  relating  almobt  toevery  species  of  goods, 
upon  which  the  qnestion  of  contraband  can  arise,  I 
am  not  aware  of  any  decision  upon  copper,  in  itn 
unmanufactured  state,  independent  of  treaty.  If  it 
were  in  a  slate,  which  was  immediately  applicable 
io  the  fabric  of  ships,  as  in  sheets  for  sheathing,  or 
in  the  proper  form  for  making  bolts,  or  other  ne^ 
'  cessary  parts  of  vessels;  there  could  be  little 
hesitation  in  pronouticing  it  confiscable,  unless 
it  were  clearly  intended  for  the  purposes  of  mere 
>  mercantile  navigation.  In  its  rude  state  it  must 
be  considered  upon  the  same  footing,  with  iron 
or  steel,  as  an  article  promiscui  vsus.  In  the  con- 
struction of  the  Swedish  treaty  of  180:),  by  which  all 
manufactured  articles,  immediately  serving  for  the 
equipment  of  ships  of  war,  were  declared  to  be  con- 
traband, copper  in  sheets  was  condemned ;  what  was 
doubtful  as  to  its  use,  was  reserved,'  and  the  re- 
maining part,  which  was  not  fit  for  that  purpose, 
was  restored** 

So,  in  the  treaty  trith  America,  1795,  copper  in 
sheets  only,  is  enumerated  amongst  contraband  arti* 

*  ' 

*  Charlotte  Fockt,  Rob.  5. 27S 
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cles,  as  serving  drrectly  to  the  equipment  of  vessels*      ^p^^ 

These  tri&aties  io  themselves/  being  nmtter  of  conoK  — 

pact,  do  not  affect  the  present  question ;  bttt»  together      ^7ni!^ 

witii  the  constrnction  put  upon  them^  they  point  out 

the  genera]  understanding  of  the  law  of  nations 

upon  this  point.    The  cases,  in  which  wine,  cheese, 

aud  other  articleai;,  in  themselves  perfectly  innocent, 

were  condemned,  were  all  cases,    in  which  they 

were  directfy  applicable  to  the  fitting  out  of  fleets 

and  ships  of  war. 

Copper  in  pigs  is  qot  indeed  insmediately  useful  for 
imy  purpose,  but  it  may  be  converted  with  the 
greatest  fikciiity,  in  any  manufacturing  coaiitry,  to 
any  use  which  may  be  required.  The  same  crite* 
rion  may  be  properly  adopted  here,  which  has  been 
laid  down  in  so  many  other  cases  of  contraband,  the 
employment  of  the  port  to  which  the  article  was 
destined.  If  it  were  a  mere  commercial  port,  this 
metal  must  be  presumed  to  be  intended  for  mercan-  « 
tile  purposes,  the  usual  traffic  in  that  article,  and 
the  &bric  of  merchantmen.  If,  on  the  contrary,  it 
were  going  to  a  port  of  naval  and  military  equipment, 
where  a  supply  of  copper,  for  many  purposes,  is  ab* 
solutely  necessary ;  since  it  is  highly  presumable, 
that  it  will  be  manufactured,  aixl  apfdted  to  the' 
fitting  out  of  ships  of  war,  the  other  belligerent  has  a 
right  to  intercept  and  confiscate  it.  Now  it  has 
never  been  understood  that  Kiel  is  a  port  of  naval 
equipment,  though  Chpen^hagen  is  undoubtedly  so. 
The  fate  of  thisf  vessel  depends  therefore,  as  fsa  as 
this  question  is  concerned,  upon  the  actual  desti- 
nation. 

As  one  of  those  ports  is  blockaded,  and  the  other 
is  free,  the  destination  becomes  the  main  question 
likewise,  upon  the  fourth  point,  made  by  the  cap- 
tors' counsel,  and  which  I  now  proceed  to  consider.  . 
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^FB^^s!         "^^^  notificatiou  of  the  blockade  of  Capenkagek^ 
h^s  DOt  been  revoked  by  the  repealing  order  of  the 


^ikt^  2t>th  Jpril  1»09.  That  was  not  a  general  revoca- 
tion of  ail  blockades  which  bad  been  before  estab* 
lishedy  ^but  of  certain  specific  blockades,  which 
had  been  directed  by  particular  orders  in  council 
there  recited.  The  order  of  the  4th  of  May  1808, 
is  not  comprised  amongst  them,  and  therefore  thi» 
blockade  is  not  affected  by  it. 

The  master  states  in  his  claim  that  he  was  bound 
to  Kielf  a  port  in  Denmark^  with  directions  froai 
his  owners  to  touch  at  Copenhagen^  and  receive  in- 
structions from  Messrs.  Rybourg  and  Company 
there. 

It  ha5  been  laid  down  as  a  general  rule  in  the 
British  Courts  of  Prize^  that  no  excuse  or  pretence 
whatever,  short  of  the  most  insurmountable  neces- 
sity^ shall  be  admitted  as  an  adequate  justification 
^  for  a  vessel's  proceeding  to  a  blockaded  port. 
IVhatever  other  reason  is  assigned,  it  is  presumed 
she  is  going  there  to  trade,  to  which  the  commercial 
state  of  blockaded  ports  afford  lai^e  temptations^ 
and  readily  suggests  a  fraudulent  colouring.  The 
present  case  does  not  rest  merely  upon  this  legal 
'  presumption,  for  I  think  that  there  is  as  clear  proof, 

as  a  case  necessarily  involved  in  disguise  can  be 
supposed  to  afford,  that  the  ultimate  destination 
was  to  Copenhagen. , 

The  Master  in  his  instructions  is  directed  to  touch 
at  Copiuhageny  to  deliver  a  letter  to  x\lessrs.  12y- 
hourg,  and  request  them  to  name  a  good  house  at 
Kiel.  "  On  your  arrival  at  Kiel  deliver  your  cai^o 
to  the  house  they  recommend."  So  in  the  letter 
to  Messrs.  Rybourg^  ''  I  havc^  ordered  Cdptain 
Basket  to  wait  upon  you,  and  to  request  yon  t6 
name  a  good  house    at  Kieh'^     ]^ow  it   seems 
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very    improbable     that  Mr.  Gray   shonld    know      JJ^UJl. 
the  state  of  commerce  at  Kid    so  ivell    as    to  '^' 

seod  a  cargo  thither,    without  being   acqaaioted         i$u 
with  a  single  Commercial  bouse  there  to  which  he 
conid  make  the  consignment.     Many  vessels,  if  ap- 
peared, had  lately  gone  from  the  United  States.     He 
might  have  found  out  by  inquiring  the  names  of  the 
most  respectable  houses  there,  tmd  it  is  strange  that  . 
be  should  ttot  have  known  from  his  bwn  informatioii 
and  experience,  since  it  appears  in  these  lettei-s  that 
he  had  been  much  engaged  in  trade  to  the  Baltic, 
and  had  a  son  settled  at  Petersbur^h.    Aware  as 
he  must  have  been  of  the  danger  of  going  to  Capen* 
kagen,   the  inconvenience,   at  least,  to  .which  the 
vessel  was  exposed,  from  holding  out  a  primary 
destination  thither,   from  the  almost  certainty  of 
being  stopped  by  the  squadrons  cruizing  off  those 
coasts;   is  it  probable  that  he  should  not  have 
availed  himself  of  these  opportunities  of  finding  out 
a  proper  consignee  at  jKiH  or  that  he  should  have 
directed  the  proper  inquiry  to  be  made  at  some 
free  ports,  ratheir  than  have  incurred  these  risks,  by 
directing  the  vessel  to  touch  at  a  port  which  was 
strictly  blockaded,  unless  he  had  other  views  which 
were  connected  with  the  blockaded  port  itself? 

To  confirm  this  supposition,  look  at  the  evidence 
of  some  of  the  witnesses  and  the  letters  on  board. 
Something  more  than  touching  at  Copenhagen  is 
there  alluded  to.  In  his  information  the  mastet 
happened  to  forget  that  he  was  going  to  Kiel;  he 
says,  "  he  was  bound  for  Copenhagen^  and  was 
steering  for  that  port,  that  is,  she  was  making  the 
best  of  her  way  for  that  place."  He  did  not  men- 
tion any  further  destination  to  KteL  The  Mate  de- 
poses, that  the  vessel  was  bound  to  Kiel,  or  Copen^ 
Aagen,  in  the  alteniativei  and  he  adds,   that  he 


m  CASES  DETERMINED  IN  THE 

E^itm!     sl^ipp^^l  to  go  from  Boston  to  Copenhagen  and  bacfc^ 

r— r^ -f  The  marinera'  contract  is  to  one  or  more  ports  inF 

^^ii!^  JBurope.  In  a  letter  fipom  a  Mr,  Wild,  he  says  to 
his  correspondent,  *^  Yon  will  hear  more  particu- 
larly of  the  £xpress  at  Copenhagen.^  Mr.  Grojf 
writing  to  his  brother  at  Petersln^rgh,  says,  ^  That 
he  sent  his  letter  by  his  brig  Express,  for  Copenha^ 
gen''  Mr.  Gray  requests  Rybourg at  Copenhagen  to 
supply  the  master  with  funds  to  pay  the  said  duties, 
or  for  any  other  purposes,  and  to  do  9II  in  his  power 
to  promote  his  interest,  but  as  to  any  instructions 
relating  to  Kiel,  how  they  are  to  proceed  there,  or 
any  one  particular  wfaateTer,  none  such  is  to  be 
found.  There  is  no  appearance  that  any  other 
place  than  Copenhagen  was  in  the  contemplalioa 
either  of  Mr.  Grt^,  the  Master,  the  Mate,  or  fmy 
person  who  had  any  concern  in  the  voyage. 
The  Ypry  nature  of  the  cargo  is  strongly  corrobo-i 
*  rative  of  this  destination.    The  ^if  hole  of  the  Danish 

fleet  had  been  captured  and  the  Danes  were  endear 
Touring  to  supply  the  loss.  Great  efforts  were  mak- 
ing to  build  vessels  at  Copen/iagen ;  copper  was  ab* 
solutely  necessary.  There  it  could  be  manu&CT 
tured  into  every  form  which  th^  exigency  required. 
A  price  corresponding  to  the  demand  would  of 
course  be  obtained.  Taking  together  the  whole 
of  this  evidence,  the  circumstances  of  the  case,  and 
fallowing  for  the  necessity  of  holding  out  a  lawful 
destination,  every  mind  must  be  perfectly  con- 
vinced that  this  vessel  was  captured  upon  a  voyage 
to  Copenhagen,  a  blockaded  port,  and  with  a  cargo 
which  was  perfectly  adapted  and  designed  to  en? 
force  the  naval  strength  of  the  enemy. 
I  condemn  ship  and  cargo. 


CpURT  OF  VICE-ADMIRALTT,  t99 


The  PAtTV,  J»if,i4iii, 
Instance  Court 

FOR  ill^al  importation.   The  Master  stated  that  To  ayoid  tM^ 

he  sailed  from  Portmouth  in  JVeic;  Hampshire,  ^irfficHL^ex'* 

end  fled  from  the  Embargo,  to  the  Isle  of  Shoals,  ^^J^SST' 

destined  to  St.  Bartholomew,  ti Swedish  Island.    On  ^^^J^ 

sailitig,  the  vessel  proved  very  leaky,  and  changed  MniyooiMi^ 


her  course  to  Halifax.  Ship  claimed  for  E.  Blamdel 
of  Portsmouth,  chartered  to  J.  Haven  and  W.  Oar-^ 
land,  of  the  same  place,  who  are  owners  of  the 
(Cargo. 

S£KTENCE. — />r.  Croke. 

This  vessel  sailed  from  Portsntouth  in  New  Hamp* 
shire,  to  the  Isle  of  Shoals,  to  avoid  the  embargo ; 
she  held  out  an  ostensible  destination  to  St.  Bar^ 
tholomew,  and  changed  her  course  to  ITa/t/Zu?,  andef 
two  different  pleas  of  distress. 

The  first  reason  Assigned  for  coming  to  Halifax^ 
wa«,  that  the  vessel  could  not  return  to  her  own 
port,  without  a  certainty  of  being  detained  there 
under  the  embargo. 

This  afibrds  no  lawful  excuse,  a  necessity  to  jud« 
tify  the  breach  of  a*  law*  must  be  an  immediate 
natural  necessity,  not  a  mere  remote  moral  necessity* 
It  must  be  an  imminent  danger  of  perishing,  not  a 
mere  wish  to  avoid  the  inconveniences  of  the  laws 
of  his  own  country.  If  the  government  of  the 
Untied  States  will  make  laws  to  put  their  own  sub« 
jects  to  inconvenience,  they  must  abide  by  it,  and 
they  affi)rd  no  reason  for  the  breach  of  the  municipal 


ficicnt. 
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The  Patty.     Iaw8  of  Other  couotries.     If  it  could  be  admitted  bb 
^    ^^^      a  justification,  the  embargo  laws  of  the  United  States 
1812.  '     would  in  fact  operate  as  a  repeal  of  the  laws  of 
Great  Britain. 

2dly.  The  ship  is  alledged  to  have  been  leaky, 
and  the  wind  stormy  and  adverse.  This  is  the  only 
question,  and  it  depebds  updn  the  evidence,  whether 
they  were  compelled  to  go  to  Halifax^  and  could 
not  get  back  to  a  port  in  the  United  States^  if  unable 
to  prosecute  their  original  voyage. 
'  1.  The  Master  in  his  claim  merely  states  that  the 
vessel  being  unfit  to  perform  her  voyage,  and  being 
apprehensive,  if  he  entered  a  port  in  the  United  States 
the  embargo  would  detain  her^  he  determined  to  make 
for  Halifax^  this  is  the  only  reason  assigned  by 
him.  He  does  not  alledge  any  impossibility  to  get 
back. 

8.  Upon  his  subsequent  examination,  and  in  that 
of  the  mate,  they  speak  faintly  as  to  the  possibility 
of  getting  back,  diey  doubt  only  and  do  not  di- 
rectly assert  any  impossibility,  or  imminent  dai^r. 

But  even  this  slight  assertion  applies  only  to  the 
tim^  a/ler  the  storm^  one  says  ^*  after  the  gale,**  the 
other  ''  after  the  storm ;"  but  the  course  was  changed 
before  the  storm  came  on. 

3.  On  the  other  hand,  Green^  a  passenger,  swears 
<<  they  might  have  made  an  American  port,  but  were 
afraid  of  the  embai|;o,"  which  agrees  with  the  Mas^ 
ter^s  claim. 

4.  The  log  is  conclusive,  at  six  o'clock  they 
sailed.  At  eighty  the  pilot  left  them.  At  ten^  they 
took  their  departure  from  the  lele  qf  Skoals.  At 
twelve^  the  Captain  changed  his  course  for  Haltfax^ 
Except  that  Uiey  found  the  ship  leaky,  no  other 
teasou  is  Alledged*    The  eterm  bad  not  b^gua.    JU 
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is  absurd  to  suppose  that  a  vessel  could  not  get 
back  after  lea?iog  her  port  only  two  hours  before. 

The  excuse  is  not  proved.  The  condemnation  of 
the  vessel  and  cargo  must  follow. 

The  counsel  for  the  claimant  moved  for  4 he  re- 
atoration  of  the  flour  and  other  parts  which  might 
have  been  imported  under  the  Governor's  proclama* 
tion  of  the  14th  of  March,  1812. 

Sentence.— Under  the  28th  Gee.  indeed,  onl  j  the 
ship  and  noxious  articles  are  confiscable,  but  here 
all  are  noxious.  The  Governor's  proclamation  not 
being  founded  on  any  Act  of  Parliament  is  void. 
The  Act  (49  Geo.  III.  c.  49.)  expired  the  26th  of 
March^  1812;  thi^  vessel  imported  in  Aprii. 


The 
Patty. 

Mtt^  14tb» 
1812. 


Instance  Court. 

The  Brig,  Dart>  James  Ramage, 

rriHE  brig  Dart  was  seized  hjf  the  Collector,  with  a 
-*-  cargo  consisting  of  355  bales  of  cotton,  and  2187 
bars  of  lead.  There  was  a  claim  for  the  ship  bjthe 
master^  for  Joseph  F.  Grdtf  and  John  Tat/lor  of  New 
Orleans,  and  for  the  cargo,  for  Messrs.  Taylor  and 
Gray,  Gustavus  and  tiugh  Colhoun^  and  Peter  Gra- 
ham  and  Co.  o('  Philadelphia.  The  claim  stated^ 
that  the  vessel  was  bound  from  New  Orleans  to  Phi- 
Indelphia,  sailed  the  16th  of  April,  arrived  off  the 
capes  of  Delaware  the  1 7th  of  May,  where  the  master 
received  a  letter  from  his  owner's  agents  by  a  pilot 
boatj  which  bad  been  waiting  for  him  two  weeks, 
bforming  liim  that  an  embargo  had  been  imposed- 
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ThtBrfgDAftT,  upoD  all  American  Tesseli,  and  therefore  directed 
him  to  proceed  with  the  brigantine  and  her  cargo  to 
lis.  '  the  port  of  Liverpool  in  Great  Britain^  and  delWer 
the  same  to  MeMrs.  Forde  and  company  at  that  place# 
That  there  not  being  on  board  a  sufficient  quantity 
of  provigiont  or  water^  for  that  voyage,  and  the  crew 
refusing  to  proceed,  the  deponent  dispatched  the 
same  pilot  boat  to  Philadelphia,  and  informed  Messrs. 
Graff  and  Tajflor  of  the  circumstance,  and  requested 
them  to  give  the  deponent  instructions  for  bis  future 
directions.  That  the  brigantine  continued  off  the 
capes  of  Delaware,  waiting  for  the  return  of  the  pilot 
boat,  until  the  9Sod  day  of  May,  when  it  returned' 
with  a  new  crew  and  further  imtructione  from 
Messrs.  Gray  and  Taylor  to  procure  provisions  from 
some  vessel  on  the  coast,  and  proceed  to  Liverpool, 
and,  if  this  respondent  could  not  obtain  provisions  in 
that  way,  to  touch  at  Halifax  for  them,  and  then 
proceed  to  Liverpool,  and  they  also  sent  a  certificate 
from  His  Majesty's  Proconsul  General,  as  follows ; 
^'  To  all  to  whom  these  presents  shall  come,  I  Tho^ 
mas  William  Moor,  Esq.  His  Britannie  Majesty's 
proconsul  for  the  middle  and  southern  states  of  Ame- 
rica, do  hereby  certify  that  the  brig  Dart,  on  her 
arrival  off  the  capes  of  the  Delaware,  was  ordered  by 
the  owner's  agents,  in  consequence  of  the  embargo, 
to  proceed  with  her  cargo  to  Liverpool.  As  it  is 
impossible,  without  incurring  severe  penalties,  to 
procure  her  provisions  from  this  place  for  her  in- 
tended voyage,  intends  touching  at  Halifax  for  the 
purpose  of  procuring  supplies."  That  the  respon-^ 
dent  not  being  able  to  get  supplies  from  any  vessels 
on  the  coast,  and  not  entertaining  the  slightest  doubt 
from  the  said  certificate,  but  that  he  should  be  per«> 
mitted  to  take  in  provisions  and  water  for  the  said 
voyage,  proceeded  to  Haltfjav^/when  l»  arrtyed  in 
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tlie  evening  of  Sunday  the  6th  of  June,  and  anchored  TheBrfgDAnr. 
in  the  harbour^  and  on  the  Monday  following  fn-       ,  ^         ' 
formed  T.  N.  J^rej/  the  collector,  of  the  aforesaid        isxs. 
circumstance^  who  seized  the  brig.  ^ 

Upon  the  admission  of  the  claim. 

Sentence. — Dr.  Croke. 

This  American  vessel  was  seized  by  the  collector 
4o(  the  customs  in  the  port  of  Halifax,  upon  the  7th 
of  June,  for  an  importation  into  Nova  ScoUa,  con« 
4rary  to  law.  Since  that  period,  namely  upon  the 
^Oth  of  June,  the  government  of  the  United  States, 
by  a  public  instrument,  has  declared  war  against 
Creat  Britain^ 

In  consequence  of  this  event,  before  the  Court  caa 
consider  the  questimi  of  importation,  there  are  two 
more  material  points  to  determine.  By  the  declara- 
tion of  war,  it  is  said,  tharthe  claimants  are  become 
enemies,^  and  the  ship  and  cargo  enemy's  property. 
"That  not  only  the  parties  therefore  are  disqualified 
from  appearing  in  a  British  cowrt  of  justice,  but  that 
the  seizor  is  entitled  to  retain  tbeabip  and  cargo,  of 
^hich  he  has  the  bond  fide  possession,  by  the  title  of 
occupancy,  as  belonging  to  an  alien  enemy. 

Here  are  therefore  three  ijaestions  to  consider, 
first,  whether  by  the  declaration  of  war  on  the  part 
cf  the  United  States,  without  any  declaration  made 
by  Great  Britain,  American  subjects  are  become 
enemies,  and,  secondly  and  thirdly,  supposing  them 
io  be  enemies,  whether  nevertheless  such  conse^ 
quences  as  are  aliedged  by  tiie  captor«  would  attach 
upon  their  property  and  persona  in  the  present  case. 

What  shall  constitute  a  state  of  war  between  two 
countries  has  been  often  debated,  and  the  doctrines 
which  have  been  laid  down  in  our  English  law  books 
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TheBrisDAmr.  may  Mem  at  first  sight  to  be  at  yariance  with  each 
'  j^3j^  other.  If  we  look  at  the  older  authorities^  we  find 
uvt.  it  to  bt  ao  established  mazim^  that  no  war  can  subsist 
without  the  concurrence  of  the  king,  that  if  all  the 
subjects  of  England  should  make  war  with  a  king  in 
league  with  the  king  of  England,  without  the  royal 
assent^  such  war  is  no  breach  of  the  league.*  '^  That 
is  a  time  of  hostility/'  says  Lord  Chief  Justice  Hale^f 
'^  when  war  i»  proclaimed  by  the  king  against  a  fo- 
reign prince  or  state.  This  and  this  onhf  renders 
them  enemies."  It  is  not  howeyer  to  hie  understood 
to  be  necessary  that  war  should  be  solemnly  declared 
by  the  King  of  England.  If  a  war  de  facto  subsists 
between  Great  Britain  and  any  other  country^  with- 
out a  regular  declaration^  the  subjects  of  that  country 
would  be  alien  enemies.  But  I  apprehend  that  where 
there  is  no  express  declaration  oi  war*  the  hostilities 
exercised  on  the  part  of  Great  Britain  nual  be  sane- 
iioaed  by  the  sovereign,  or  there  must  be  some  acti, 
or  other  proceedings,  which  shew  his  intention  of 
placing  the  country  in  a  state  of  hostility  in  respect 
to  any  given  country.  If  not  an  express  declaration, 
there  must  be  something  equivalent  to  it.  Whatever 
declarations  of  war  therefore  may  be  made  by  Toreign 
powers,  whatever  hostile  acts  may  be  committed  t^ 
them.  Off  whatever  means  may  be  adopted  to  repel 
them  by  the  sole  authority  of  the  subjects  in  virtue  of 
the  right  of  self-defence,  the  state  of  mutual  and  re- 
ciprocal hostilities  between  any  country  and  the 
British  dominions  cannot  l^ally  commence  till  the 
king,  in  whom  solely  the  power  of  peace  and  war  is 
vested,  either  by  express  declaration,  or  by  some  other 
manifestation  of  his  hostile  intentions,  such  as  havii^ 
recourse  to  arms,  has  placed  his  dominions  in  a  state 

^  4  laft  15S.  t  Bar^mtrs Tmctf,  vaL  I  p,245. 
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of  warfare.  When  such  manifestation  is  made^  and  ThcBrfgDABT* 
not  before,  the  complete  legal  state  of  hostilities  j.  g^^ 
exists,  with  all  its  consequences,  and  since,  the  mo-  ^s^^* 
meot  a  mao  becomes  an  enemy^  all  his  aatecedent 
rights  are  annihilated,  it  must  of  course  operateupoa 
all  preceding  transactions.  None  of  the  cases  which 
have  been  cited  are  inconsistent  with  this  doctrine. 
In  the  case  of  the  Noyade,*  in  the  High  Court  of 
Admiralty,  where  it  was  said  that  it  was  not  necessary 
that  both  countries  should  declare  war,  there  was  ' 
proof  that  though  Portugal  had  not  declared  war  in 
form,  yet  wa^  actually  subsisted  on  bodi  sides,  and  a 
French  agent  of  prisoners  was  resident  in  Portugal. 
In  the  Einighied,i  the  Fortune,X  and  other  cases  in 
the  courts  of  prize^  aod  in  the  ca^  oi.Oom  v.  Bruce 
in  the  kiog^s  foeoch,  reported  in  East,  tpl.  xii.  p.  225, 
in  all  those  cases  actual  war  »w  the  pafi  off  Great 
Britain  had  followed  the  declaration/  and  the  acts  of 
the  enemy,  and  the  intermediate  time  had  retro- 
spectively acquired,  an  hostile  character.  The  old 
doctrine  of  the  English  lawyers  has  never  yet  that  I 
know  of  been  considered  as  superseded  by  any  more 
modern  decisions.  What  measures  will  be  taken  by 
the  JirdisA  governitemt  in  consequeace  of  the  decla- 
ration of  war  by  the  United  States,  aad  whether  any 
eorrespODding  declaration  may  be)aaade,  or  hostilities 
conuneoced,  has  mot  been  ascertained.  But  most  cer- 
tainly BO  authority  to  detain,  or  condemn,  American 
property  has  been  transmitted  to  this  Court,  TiU 
some  sigaificatioB  of  His  Majesty's  intention  has  been 
made,  I  cannot  consider  the  subjects  of  America  as 
alien  enemies,  to  every  (Mirpose  of  law;  I  cannoit 
absolutely  say  that  they  are  disqualified  from  appear** 
ing  in  a  British  court  of  justice,  or  that  their  pro- 

•  Rob.  iv.  S5d.  t  Rob.  i.  SIO.  t  IbkL 
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TheBrigDAET.  petty  18  liable  to  be  treated  ai  enem/s  propertr, 
""IwvsisT"  without  a  sanction  from  the  British  goTernment. 
lisit.  Tbej  may  possibly  be  declared  to  be  enemies  in 
future^  but  their  present  situation  is  ambiguous. 
Whilst  this  uncertainty  continues^  the  Court  cannot 
reject  the  claim  of  the  parties^  or  condemn  their  pro- 
perty. Neither  in  this  state  of  semi-hostilities  with 
the  United  States,  would  it  think  itself  justified  in 
restoring  goods^  which  may  have  been  already  de- 
clared to  be  the  property  of  an  enemy.  If  the  whole 
of  this  Qase  turned  therefore  upon  this  pointy  I  should 
direct  it  to  stand  oyer  till  His  Majesty's  instructions 
have  been  received  from  England. 

But  it  may  not  be  necessary  either  to  decide  this 
'  pointy  or  to  wait  for  instructions.  Even  taking  it  for 
granted  that  the  subjects  of  the  United  States  have 
DOW  fully  acquired  an  hostile  character,  it  may  still 
be  questioned  whether  this  ship  was  seized  under 
such  circumstances  as  would  render  it  liable  to  con- 
fiscation, on  account  of  hostilities,  or  whether  the 
claimants  would  be  disqualified  from  appearing  here. 
The  ship  entered  this  port  and  was  seized  before  the 
declaration  of  war  by  the  United  States.  They  haye 
ever  since  been  in  the  custody  of  the  ofiicers  of  this 
Court,  under  a  detention  which  on  the  part  of  tiie 
owners  was  involuittafy.  It  was  found  in  the  country 
therefore  in  time  of  peace,  and  at  the  commencement 
of  the  war.  Whether  we  consult  the  writers  upon 
the  law  of  nations,  or  the  municipal  laws  of  this 
country,  the  person  and  effects  of  an  enemy  so  situated 
cannot  be  detained.  Proceedings  of  this  nature, 
which  arise  out  of  a  state  of  hostility,  are  to  be  go- 
yerned  by  the  law  of  nations.*    That  law,  in  cases  to 

«  Lord  MwifieUL  Dwg.  625.  Canw  ▼.  Bhdchtrn.  I  Lit.  Si. 
c.  4.  J  6S. 
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which  it  applies,  is  part  of  the  law  of  England.    TbeBrigDAar. 
Whatever  might  formerly  have  been  the  case,  it  is 
now  settled  as  an  established  principle  of  public  lawj         isis. ' 
as  it  is  stated  by  Vattel*.   "  That  a  sovereign  cannot 
retain  the  subjects^  or  the  effects  of  the  enemy  which 
are  found  within  his  dominions  at  the  commencement 
of  a  war,  that  they  come  upon  the  public  faith,  and 
the  sovereign  by  permitting  them  to  enter  has  tacitly 
promised  the  liberty  of  returning  in  safety .n"     In  the 
British  law,   it  was   provided   as  early  as  Magna 
Charta,  that  "  if  merchants  are  of  a  land  making  war 
against  us,  and  such  be  found  in  our  realm  at  the  be- 
ginning of  the  wars,  they  shall  be  attached  without 
harm  of  body  or  goods  until  it  be  known,  how  our 
merchants  be  intreated  there,  in  the  land  making  war 
against  us,  and  if  our  merchants  be  well  intreated 
there,  theirs  shall  be  likewise  with  us."    In  the  sta^ 
tute  of  the  Staple,  27th  Edward  III.  c.  17.     ''  In 
case  of  war,  merchant  strangers  shall  have  free  liberty 
to  depart  the  realm  with  their  goods  freely."     It  was  , 
more  recently  resolved  by  all  the  judges  ''  that  if  a 
Frenchman  brings  goods  into  England  before  war 
proclaimed,  neither  his  person  or  his  goods  can  be 
seized. '*f    The  same  doctrine  may  be  traced  through 
the  whole  current  of  legal  authorities  to  the  present 
time.     It  being  clear  then  that  this  ship  was  not 
liable  to  be  seized  on  account  of  the  commencement 
of  hostilities  if  it  had  been  lying  in  the  port  in  the 
usual  course  of  commerce,  the  situation  cannot  be 
made  worse  by  the  seizure  of  the  collector.   If  indeed 
the  seizure  should  prove  upon  the  trial  to  have  been 
made  upon  good  grounds^  the  vessel  would  have  been 
liable  to  forfeiture,  for  a  breach  of  the  law,  even  if 
peace  bad  cpntinued ;  but  if  the  seizure  should  prove 

*  •/eaft.  201.pl.92. 
i  Law  of  N4ikn»,B.iii.du  it.  i  36. 
z8 
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The  Brig Dab^.  to  haT«  been  mtde  without  reaseo^  the  parties  wodM 
^  j^  be  intitled  to  have  their  propertj  restored  in  the  same 
1812.  '  state  in  which  it  was  at  the  time  of  seizure.  If  the 
seizure  was  improperly  made^  the  owners  by  such  tor- 
tious possession  cannot  be  injured  in  their  rights.  The 
seizor  can  gain  no  additional  advantages  from  such  a 
possession.  If  the  parties  were  not  guilty  of  a  breach  of 
the  lawSj  they  were  innocent,  and  their  coming  into 
this  port  was  a  lawful  entry.  The  seizure  cannot  make 
it  otherwiise.  No  advantage  can  be  taken  of  the  delay, 
because  it  was  not  the  act  of  the  owners  but  compul- 
sory. The  question  of  the  breach  of  the  revenue 
laws,  and  the  right  of  seizing  the  property  of  an 
enemy  are  perfectly  distinct.  The  collector  cannot 
say,  '^  It  is  true  I  seized  this  vessel  for  controverting 
the  British  laws,  but  I  will  now  retain  it  as  eneray*s 
property,"  because  he  had  no  original  right  whatever 
io  seize  it  as  enemy's  property.  If  not  to  seize 
neither  can  he  have  any  right  to  retain.  It  is  how* 
ever  said,  that  if  the  owner  is  become  an  alien  enemy 
he  cannot  appear  as  a  party  in  this  Court  to  claim  his 
property. 

I  know  that  there  is  no  doctrine  more  certain  than 
that  an  alien  enemy  cannot  appear  as  a  party  in  a 
British  court  of  justice.  Whatever  doubts  might 
have  before  prevailed  from  the  cases  of  Ricord  and 
Betenham,^  of  Comu  and  Blackbume,f  and  other 
eases,  it  seems  now  indisputably  settled  by  the  case 
of  Brandon  y.  NesbttjX  *****  ^^  action  ibr,  or  in 
farour  of,  an  enemy  can  be  maintained. 

But  to  this  rule  there  are  many  exceptions.  When- 
ever an  alien  enemy  is  under  the  king*s  protection  the 
disability  is  removed.  If  he  comes  under  a  safe  eon* 
duct,  if  he  is  a  eaptive  or  a  prisoner  of  warj  if  ht 

•  Burrm.X  f  D$t^6l§.  t6T.R. 23. 
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comes  before  a  war^  and  contiaues  by  the  king's    The  Brig  Damt. 

leave^  either  express  or  taeitljr,  he  may  sue  his  bood    ~ 

or  contract.*  It  is  true  that  all  these  cases  suppose  isit.  ' 
the  alien  to  be  commorant  here,  and  not  abiding  in 
his  own  country^  and  that  those  privileges  are 
allowed  him  in  consequence  of  the  protection  afforded 
to  his  person;  but  the  same  principles  will  apply 
with  equal  force  to  every  case  where  his  properttf  is 
protected.  If  property  belonging  to  an  alien  enemy^ 
which  is  found  here  at  the  commencement  of  a  war^ 
cannot  be  seized,  it  is  under  *the  protection  of  the 
law.  With  respect  to  such  property  the  owner  is  in 
league  and  amity^  and  in  the  king^s  peace ;  as  far  as 
that  property  is  concerned  he  is  not  an  enemy.  But 
if  his  property  is  thus  under  the  protection  of  the 
law,  how  is  that  protection  to  be  extended  to  it  but 
by  the  intervention  of  courts  of  justice  ?  If  the 
owners  caaoot  apply  there  for  redress^  whenever  their 
rights  in  such  property  are  infringed^  the  protection 
is  a  mere  name.  To  tell  foreign  merchants^  "  your 
ships  and  goods  it  is  true  cannot  be  seiaed,  but  if 
they  are  seiied  you  cannot  institute  a  suit  in  law  to 
recover  them,  if  they  are  prosecuted  criminally  you 
cannot  appear  to  defend  them/*  would  be  a  mockery 
upoQ  justice  itself.  It  would  be  a  palpable  violation 
of  the  law  of  nations,  and  of  the  public  faith. 

Accordingly  we  &ni,  that,  in  the  High  Court  of 
Admiralty,  alien  enemies,  though  resident  in  the 
enemy's  conntry,  are  allowed  to  claim  vessels  and  car- 
goes which  *are  protected  by  license,  which  are  em* 
ployed  as  cartels,  or  which  come  under  flags  of  truccj 
or  safe  conducts.  Licenses  indeed  are  an  express 
authority  from  His  M^eaty,  but  the  other  caaes  de-^ 
pead  open  the  general  law,  and  upon  common  usag^ 

•  Waiir.Wmiami.  Lord  Raymond  U  ZZt. 
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The  Brig  Da KT.  t|,ej  therefore  prove  fully,  that  where  the  property  of 
juiySiti,  *"  enemy  is  protected,  his  residence  in  an  hostile 
i8is.  country  does  not  disqualify  him  from  hecomiog  a 
party  in  a  British  court  of  justice^  and  that  the  pro- 
tection granted  to  his  property  gives  him  quoad  hoc 
a  persona  standi  in  judicio.  The  decision  of  the 
courts  of  common  law^  v^here  it  was  held  that  fo- 
reigners so  resident  could  not  appear,  related  to  con- 
tracts which  were  merely  of  a  peaceable  nature,  and 
had  no  reference  to  the  state  of  war,  such  as  iu- 
durances.  But  the  protection  claimed  by  alien  ene- 
mies for  property  found  at  the  commencement  of  a  war, 
is  a  right  founded  in  the  laws  of  war  itself,  a  right 
given  them  by  the  universal  practice  of  all  nations, 
and  of  the  British  law;  inconsequence  of,  and  with 
relation  to  war  itself,  such  rights  are  not  affected  by 
the  existence  of  a  state  of  war. 

I  conceive  that  this  claim  may  be  supported  upon 
these  broad  and  liberal  grounds,  but  if  mere  matter 
of  form  were  still  required  to  give  a  colour  to  it,  it 
might  be  observed,  that  the  claim  is  in  reality  given, 
not  by  the  alien  enemy  himself,  though  ultimately 
'  for  his  benefit,  but  by  the  master  of  the  vessel,  who, 
as  being  actually  in  the  country,  and  bound  tp  a  local 
allegiance,  is  entitled  to  all  the  privileges  of  suing  in 
the  king's  courts.  Whether  this  might  be  suflScient 
to  satisfy  the  strict  rules  of  law,  I  scarcely  think  it 
necessary  to  inquire. 

I  am  of  opinion  therefore  that  whether  the  subjects 
of  the  United  States  are  to  be  considered  «s  enemies, 
or  otherwise,  this  property  is  not  liable  to  seizure  on 
account  of  the  intervention  of  hostilities,  and  that  the 
claimants  are  not  disqualified  from  appearing  as 
parties  in  this  Court.  I  admit  the  claim  therefore, 
and  direct  this  case  to  be  proceeded  in  upon  the  prin- 
cipal questions. 
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UpoQ  the  Final  Hearing. 

S£MT£NC£ — Dr.  Croke. 

Tiiis  allegation  is  not  proved^  and  would  not 
amount  to  a  justification  if  it  were. 

1.  The  best  evidence  must  be  produced.  A  refer- 
ence is  here  made  to  certain  instructions  to  the  master 
from  his  owners^  a  letter  and  further  orders  when  he 
was  off  the  capes  of  the  Delaware,  bj  which  he  was 
to  prove  that  it  was  not  the  design  of  his  owners  to 
import  the  cargo  into  Nora  Scotia,  but  that  his  com- 
ing in  was  merely  from  the  want  of  provisions.  He 
has  not  produced  them. 

Two  inferences  must  be  drawn  from  the  omission. 
Firsts  That  this  claim  is  not  supported  bj  the  evi- 
dence ;  and,  secondly,  that  these  papers  were  so  nia- 
terial  to  his  defence  if  they  supported  it,  it  must  be 
concluded  from  his  not  bringing  them  forward,  that 
they  would  contradict  his  all^ations. 

2.  It  would  not  be  a  justification  if  proved  to  be 
true.  Nothing  short  of  a  necessity  can  justify  his 
entering;  but  there  was  no  necessity  for  entering 
the  port  of  Halifax;  it  was  his  own  voluntary  act. 
The  original  voyage  might  have  been  completed, 
which  was  to  Philadelphia :  it  was  matter  of  choice, 
of  mere  prudence,  to  fly  from  the  embargo  at  Halt' 
fax.   Entering  the  port  prima  fade  is  an  importation 

(Eleanor,  Hall*)  unless  it  can  be  justified. 

It  cannot  be  explained  away  by  any  illegal  design. 
To  take  in  provisions,  not  from  necessity,  is  an  ex^ 
portation,  and  contrary  to  law. 

Therefore  the  first  presumption  stands  good,  and 
this  is  ao  importation. 

Condemn. 
*  See  p.  171  Supra. 


July  3l»t« 
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Attgutt  7tb, 
181S. 


The  Curlew^  Magket^  aod  other  Vessels  upon 
Petition. 


As  all  the  facts  in  these  cases,  and  the  petitions  then* 
selves  are  fullj  stated  in  the  sentence,  it  is  anneces- 
sarj  to  transcribe  them  here. 

Judgment — Dr.  Croke. 


The  ordnance 
and  naval  de- 
partments in  the 
colonies  have  no 
pre-emption  as 
to  military  aod 
naval  stores,  or 
any  right  to  pur- 
chase them  be- 
fore condemna- 
tion.   Cases  of 
necessity  form 
'  an  exemption. 


rriHESE  petitions  have  been  presented  on  the  be- 
*^  half  of  the  lieutenant  governor  of  the  province, 
and  of  the  admiral  and  commander  in  chief  of  the  ships 
upon  this  station,  praying,  that  certain  vessels,  some 
oak  timber,  and  a  quantity  of  small  arms,  now  held 
in  the  custody  of  this  Court,  may  be  delivered  over 
to  the  proper  officers  for  His  Majesty's  use,  upon  the 
terms  there  stated. 

Considering  these  applications,  in  some  respects,  as 
of  an  unusual  nature,  the  Court  wished  to  hear  the 
arguments  of  counsel  in  support  of  them.  His  Ma- 
jesty's advocate,  and  solicitor  general  were  heard 
upon  a  former  day,  when  the  Court  took  time  to 
deliberate  upon  some  questions  which  were  of  consi- 
derable importance,  and  it  has  now  to  give  its  final 
opinion  upon  them. 

The  Court  of  Admiralty  has  not  an  arbitrary 
power  of  delivering  up  the  property  intrusted  to  its 
care,  but  it  must  proceed  according  to  the  course  of 
admiralty  and  the  law  of  nations,  which  is  the  obli- 
gation imposed  upon  it  by  the  commissions  under 
which  it  is  constituted.  However  high  and  eminent 
may  be  the  persons  on  whose  behalf  these  petitions 
are  exhibited,  if  the  prayers  are  not  consistent  with 
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tb&  legal  powers  of  this  Courts  it  is  its  duty  not  ^^    q    ^t  k 
accede  to  them.  . 

The  situation  of  all  the  property  applied  for  in  ^^'^JJJ,'**^ 
these  petitions^  inasmuch  as  concerns  the  proceedings 
of  the  Courts  is  the  same^  and  therefore  as. far  as  any 
questions  turn  upon  that  pointy  it  may  be  proper  to 
consider  them  together  ;  adverting  afterwards  to  any 
differences  which  may  in  other  respects  appear. 

This  then  is  property  which  has  been  seized  and 
detained^  in  consequence  of  a  declaration  of  war 
made  by  the  United  States  against  Great  Britain, 
but  before  any  orders  have  been  given  by  His  Ma- 
jesty in  council  for  general  reprisals^  and  before  ady 
commission  had  been  issued  to  require  this  Court  to 
adjudge  and  condemn  such  ships^  vessels,  and  goods, 
as  shall  belong  to  the  United  States.  Monitions 
have  been  executed,  but  no  farther  proceedings  have 
been  had.  The  law,  therefore,  by  which  the  Court 
must  be  guided,  is  such  as  attaches  upon  captures  In 
the  intermediate  time,  after  the  seizure  and  monition, 
and  before  the  cause  is  heard. 

By  the  law  of  nations,  as  universally  received 
and  practised  in  all  civilized  countries,  before  cap^ 
tures  can  be  considered  as  prize,  they  must  undergo 
a  sentence  of  condemnation,  after  a  regular  judicial 
proceedings  in  which  all  parties  claiming  an  interest 
may  be  heard*  Till  a  capture  becomes  thus  invested 
with  the  character  of  prize,  the  right  of  property  is 
in  abeyance,  and  the  possession  of  it  by  the  country 
which  has  made  the  seizure,  is  a  sacred  trust,  a  mere 
custody  for  the  benefit  of  those  who  may  be  ulti^ 
mately  intitled  to  it.  The  suits  which  are  prosecuted 
in  those  courts  are  proceedings  in  irem,  attd  the  party 
who  obtains  a  decision  in  his  favour  is  eatitled  to 
the  ship  or  goods  themselves,  agreeable  to  the  rule 
of  the  ciyil  law^  si  in  tern  aetUBi  sit  coram  judice^  si 
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Jw  kc    ^^^^^  posfessorem  judic* verity  jubere  ei  debet^  ut 
,  Bern  Ipsam  restituat.  * 

^^^t^         Till  adjucfttion^  therefore,  the  capture  being  ia 
a  mere  state  of  legal  sequestratioo,  cannot  be  alien- 
ated or  disposed  of,  in  whatever  hands  the  laws  of 
the  countrj^  maj  place  it,  or  whosoever  maj  be  ulti- 
mately entitled  to  the  perquisite  of  pf ize.     Neither 
the  government  of  the  country  nor  the  captors  can 
apply  it  to  their  own  use,  or  employ  it  in  their  own 
services ;  nor  can  it  be  discharged  from  that  custody 
either  by  sale,  or  upon  security,  without  the  consent 
of  all  parties  interested,  (upon  the  maxim  of  volenti 
nulla  fit  Jfuuria,)  or  for  the  evident  benefit  of  all 
parties,  (which  affords  a  presumption  of  such  consent) 
as  in  the  case  of  perishable  and  perishing  commodi- 
ties, or  of  the  probability  of  a  great  length  of  time 
intervening  before  the  ultimate  decision.     It  does  not 
then  seem  that  a  Court  of  Admiralty  upon  the  general 
principles  of  the  law  of  nations,  to  which  it  is  bound 
to  adhere,  can,  generally  speaking,  decree  the  delivery 
of  property  so  situated,  unless  upon  very  particular 
and  special  grounds.     The  enforcement  of  this  rule 
is  ever  provided  for  in  treaties  which  have  been  en- 
tered into  between  Great  Britain  and  other  countries, 
as  in  that  with  Russia,  and  whiqh  was  acceded  to  by 
Sweden  and  Denmark ;   "  That  the  goods  in  litiga-- 
tion  cannot  be  sold  or  unloaded  before  final  judg* 
ment,  without  an  urgent  and  real  necessity/'   Art.  4. 
add.     The  provisions  of  the  various  acts  of  parlia- 
ment, and  the  practice  of  the  courta  will  be  found  to 
be  perfectly  conformable  to  t^  law  of  nations  as 
before  stated. 

By  the  Prize  Acts,  in  case  of  captures  brought 
into  Great  Britain,  the  custody  generally  remains 

*  Juit  Inst  lib*  4.  tit  17. «S. 
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with  the  captors  as  a  trusty  with  the  strictest  injuBC-  The 

f  vwi  v^v  .Jiu* 

tioDs  not  to  break  bulk,  and  subject  to  the  order  of  ' 

the  Court  of  Admiralty.  Id  His  Majesty's  dominioDS  ^^J^ 
abroad,  under  the  directions  of  the  Court  of  Vice- 
Admiralty,  they  are  besides  under  the  joint  care  and 
custody  of  the  officers  of  the  customs,  and  of  the 
captors  and  claimants.  There  the  last  prize,  act  ^(45 
Geo.  Ill  cap.  72.  $  31.)  says,  that  prizes  shall  stay, 
without  breaking  bulk,  until  the  same  shall,  by  final 
sentence,  have  been  either  cleared  and  discharged, 
or  adjudged  and  condemned  as  prize;  or  such  order 
as  is  there  directed  shall  have  been  made  for  releas* 
ing  or  delivering  the  same.  The  only  interlocutory 
orders  to  that  effect,  directed  by  the  acts,  are  those 
upon  further  proof,  or  upon  appeal.  No  authority 
whatever  is  given  to  the  Court  to  release  or  deli- 
ver the  capture,  either  on  bail,  by  sale,  or  by  any 
other  mode,  before  the  hearing  of  the  cause.  In  the 
intermediate  time,  it  is  indeed  subject  to  the  direc- 
tions of  the  Court  of  Vice-Admiralty,  but  those 
directions  are  controuled  by  the  positive  provisions  of 
the  act^  that  the  captures  shall  without  breaking 
bulk  remain  in  custody  till  sentence,  or  till  the  other 
two  cases  occur.  The  power  of  giving  directions  is 
limited  to  the  care  and  safety  of  the  captures^  for  bet* 
ter  maintaining  the  custody,  and  performing  the 
trust  of  safe  keeping.  Where  indeed  a  cargo  is  in 
danger  of  perishing,  the  Court  may  direct  it  to  be 
sold,  because  it  is  for  the  benefit  of  the  parties  to 
preserve  the  value  of  the  goods,  when  the  articles 
themselves  would  in  effect  be  lost. 

Let  us  now  enquire  into  the  practice  of  the  Courts 
of  Admiralty,  and  their  decisions  which  constitute 
the  common  law  of  thoie  Courts. 
.    I  directed  the  registrar  to  search  the  records  of 
this  Courts  whether  there  were  any  precedents  to 
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xhe         shew  that  prUe  ships  or  cargoes  have  been  delivered 
'        upon  bail,  or  sold  before  bearing,  except  in  the  case 


7tb,  of  perishable  goods.  It  is  admitted  that  no  prece- 
dents  to  that  effect  are  to  be  found.  Upon  points  of 
general  practice,  especially  of  the  negative  kind^  and 
which  are  not  disputed,  decisions  are  rarelj  to  be 
expected.  It  happens,  boweveri  that  upon  this  ques- 
tion, a  decision  is  to  be  found*  In  the  case  of  the  Ca- 
penhagen,  MulUm  (3  Bob.  178.)  Arnold  moved  the 
Court  to  allow  a  cargo  of  Baiavian  produoe  to  be 
taken  on  bail,  before  the  hearing  the  cause,  on  a  sug- 
gestion that  it  consisted  of  articles  much  wanted  at 
Copenhagen,  and  for  which  the  market  here  would  not 
afford  an  adequate  price.  The  Court  asked  whether 
it  was  opposed,  or  the  captors  consented ;  to  which 
it  was  answered,  that  they  did  not  consent.  Upon 
which  Sir  WiUiam  Scott  said,  "  I  know  of  no  in* 
stance  in  which  the  Court  has  made  such  an  ordw, 
unless  where  all  the  parties  are  consenting  to  it." 

It  is  evident  from  what  he  subjoins,  that  the  sub- 
stance of  the  petition  in  that  case  has  been  imperfectly 
stated  in  the  report.  He  adds,  that  ''  the  proper  re- 
medy for  the  inconvenience  stated  in  the  petition 
would  be  a  commission  for  appraisement  and  sale." 
Now  the  only  inconvenience  stated  in  the  reported 
case  is,  ^'  that  the  EngUeh  market  would  not  afford 
an  adequate  price."  Acommission  of  sale  under  whadk 
the  articles  could  be  sold  only  in  England  so  far  frott 
being  a  remedy  would  produce  the  very  evik  appre- 
hended, and  therefore  it  is  clear  that  there  mwt  have 
been  a  suggestion  that  the  goods  were  of  a  perishable 
nature,  in  which  case  the  Court  might  have  issued 
such  a  eommtssion. 

No  doubt  the  prayer  of  these  ^titions  might  be 
granted  with  the  eoaseat  of  the  parties  interested. 
But  who  are  they  ? 
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]»  The  captors  have  at  this  time  no  kooirn  inter- 
est^ present  or  future;  though  it  is  possible  that  they 
may  acquire^  or  even  may  have  already  acquired,  a  '^'*f^,^^*'' 
title  to  prize  A-om  the  boi^nty  of  the  Crown*  It  was 
admitted  that  their  consent  was  immaterial^  or  if  the 
Court  thought  otherwise,  that  this  consent  might  be 
obtained. 

2.  In  the  present  state  of  things  there  is  a  possi 
bility  of  a  foreign  neutral  interest  which  may  be  as- 
serted'by  a  regular  claim.  Besides  other  eomitries 
really  neutral,  till  the  BfitUh  GoTemment  has  dedared 
the  subjects  of  the  United  States  to  be  enemies- by  its 
order  for  general  reprisal,  and  by  a  warrant  to  con« 
demo  their  goods,  this  Court  cannot  consider  them  a$ 
enemy's  property. 

Bten  an  order  from  the  BHtish  Government  to 
aei^Ee  and  detain  Tessels,  would  not  have  that  effect. 
That  might  be  only  provisioQal,  and  must  depend 
apoQ  subsequent  explanation  haying  a  retroaettve 
power. 

Nor  18  the  declaration  of  war  by  the  enemy  any 
authority  to  condemn  their  property.  It  is  only  a 
chalfenge  which  the  British  Gk>vemment  may  not 
think  proper  to  accept.  It  may  still  look  to  a  reyoca*' 
tioB  of  that  declaration,  and  not  have  recourse  to  armiai. 
li  may  not  authorise  reprisals.  Seiitires  made  may 
be  declared  to  haye  been  only  on  the  footing  of  a  tem«- 
porary  sequestration.  The  property  neyer  hayiag  an* 
quired  the  character  ^f  hostile  may  be  resfofed  to  the 
American  owner^  who  is  not  yei.disquattfied  firom 
elaiming  by  any  act  of  the  Britiah  Govee nmeid. 

3.  The  other  party  is  the  King,  to  whom  all  fitifle 
originally  belongs,  jure  corona,  as  a  part  of  his  anci* 
est  isoal  prerogatiyes^  and  hi«  right  not  haying  been 
transferred  to  the  captors^  he  is  a  parigr  whose  coombI 
is  required. 
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The  And  this  consent  is  neeessary  whether  that  might  be 

"  at  present  actually  vested^  or  only  inchoate  and  re- 

Atigu$t7th,  quiring  some  further  act  before  it  becomes  a  complete 
interest.  This  consent  no  person  here  has  any  autho-> 
rity  to  give  on  behalf  of  His  Majesty. 

If  the  consent  of  parties  is  an  indispensable  requisite^ 
before  the  Court  can  deliver  up  the  capture^  the  want 
of  that  consent  must  be  an  insuperable  obstacle  to 
granting  the  prayers  of  these  petitions. 

But'  admitting  the  general  law  to  be  as  I  have 
stated,  it  was  argued  that  where  the  ships  or  goods 
.were  wanted  for  His  Majesty's  service  this  formed 
particular  exceptions,  and  that  upon  two  grounds: 
first,  that  prize  belongs  to  the  Crown  ;  secondly, 
upon  a  right  of  pre-emption. 

The  argument  on  the  first  ground  was  thus  stated : 
^'  Prize,  it  was  said,  vests  absolutely  in  the  Crown 
immediately  upon  capture,  without  any  intervention 
.  of  courts  of  law.  The  necessity  of  resorting  to 
prize  courts  was  only  in  consequence  of  the  King's 
proclamation,  by  which  prize  is  given  to  captors  after 
condemnation.  The  condemnation  enures  only  to 
their  benefit,  atod  can  give  the  Crown  no  more  right 
than  it  had  before.  The  property  therefore  being 
absolutely  in  the  Crown  in  its  private  capacity,  and 
completely  at  its  disposal,  the  Court,  upon  the  appli- 
cation of  the  King's  officers,  in  his  public  capacity, 
ought  to  transfer  it  to  them,  giving  such  security 
that  the  King  would  be  no  sufferer.'' 

Now,  in  the  first  place,  the  very  basis  upon 
which  all  this  argument  rests,  however  ingenious,  u 
unfounded,  and  it  is  perfectly  clear  that  the  King  has 
no  Tested  right  till  condemnation. 

The  King's  r^ht  to  prize  is  founded  upon  the 
rights  of  the  nation  itself,  and  which  therefore  de* 
pendi  originally  not  upon  thermunicipal  laws  of  Eng* 
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land,  but  of   the  law  of  nations.     I  have  already    q^^'^  ^^ 
shewn  that  bj  the  system  of  conventional  rules  esta*  ,,  — 

blished  among  civilized  nations^  np  right  is  held  to      ^^'f^^^* 
vest  till  condemnation. 

It  is  equally  clear  by  the  law  of  Greai  Britain. 
In  the  case  of  Lindo  against  Rodney,  the  nature  of 
prize  was  fully  considered^  and  Lord  Mansfield  de- 
cidedj  that  it  was  '*  the  end  of  a  prize  court  to  sus- 
pend the  property  till  condemnation*,'*  that  is,  in 
other  words,  that  it  does  not  vest  till  that  period. 

It  was  said,  that ''  condemnation  was  not  necessaty 
to  vest  the  property  before  the  prize  acts,  and  that 
they  were  passed  only  in  consequence  of  the  grant  of 
prize  to  the  captors,  which  was  not  given  to  them  till 
after  condemnation,"  On  the  contrary,  this  was  the 
old  doctrine  of  the  British  laws  long  before  any  prize 
acts  existed.  The  first  of  these  acts  was  passed  in 
tbe  reign  o<  Queen  Anne.  But  in  the  case  above  re- 
ferred Uix,  Lord  Mansfield  quoted  some  ancient 
treaties,  one  as  early  as  the  year  1498,  to  prove  that 
*'  the  jurisdiction  of  the  Admiralty  was  formerly 
pretty  much  the  same  as  it  is  now,  and  that  no  pro- 
perty vested  in  any  goods  taken  by  a  ship  or  her 
crew,  till  a  sentence  of  condemnation  as  good  and 
lawful  prize  ;  which  continues  law  to  this  day.** 

So  in  the  Case  of  Goss  against  Withers  %,  *^  property 
was  held  not  to  be  changed  till  a  sentence  of  condem- 
nation in  a  foreign  court.''    But  if  the  property  had 


*  **  The  end  of  a  price  court  is  to  lospeod  the  property  till  con- 
demnatioa,  to  punish  ereiy  sort  of  mbbehavioar  ia  the  captors;  to 
vestore  instantly^  if  npon  the  most  sommaiy  eiamination,  there  don't 
appear  a  snffioient  grooad;  to  condemn  finally,  if^  goods  really  are 
prise,  giving  every  body  a  fair  opportuni^  to  be  heard.''  Doug. 
Rep.  sgft. 

t  UmA  y.  Rodneif. 

t  2  Bwrr.  694. 


1811 


32S  CASES  DETERMINED  IN  THE 

The         their  ordinary  exigencies.  But  there  are  certain 

1_    of  necessity^  in  which  the  right  of  self-defence,  the 

^^J^'  ^'^^  "^^  ^^  nature  and  of  nations^  supersedes  all  infe- 
rior rights,  and  dispenses  with  the  usual  modes  of 
proceeding.  To  provide  for  such  extraordinary  cases, 
a  directionary  power  must  of  necessity,  and  from  the 
nature  of  things,  be  entrusted  to  those  to  whom  the 
application  and  the  execution  of  those  laws  is  com- 
mitted. Such  cases  must  form  exceptions  to  the  ge- 
neral rule  of  the  law  of  nations,  by  which  the  mere 
custodium  inutile  is  assigned  to  the  capturing  nation 
before  the  decision  of  the  proper  tribunal.  They  must 
form  a  case  which  must  be  fairly  understood  to  be 
comprehended  under  the  directionary  power  given 
to  the  Court  of  Admiralty,  either  by  the  general  law, 
or  the  provisions  of  the  acts  of  parliament. 

Do  the  present  circumstances  of  this  province  pre- 
sent such  a  case  as  is  stated  upon  these  petitionsj  or  is 
of  public  notoriety  ? 

At  the  time  when  Great  Britain  was  exerting  eveiy 
effort  to  conciliate  the  friendship  of  the  United  States, 
at  the  very  moment  when  the  principal  subject  of  dis- 
pute had  been  removed,  and  negociations  of  a  pacific 
nature  were  still  carrying  on,  a  party  at  the  head  of 
affairs  in  that  unhappy  country,  wiUiout  the  usual 
forms  prescribed  by  the  law  of  nations,  and  observed 
by   all  civilized  countries,   suddenly  declared   war 
against  Great  Britain  and  her  dependencies.     No  sa« 
gacity  could  foresee,   nor  could  the  nfost  cautious 
prudence  think  it  necessary  to  guard  against  an  event 
so  unexpected.    No  extraordinary  preparations  could 
have  been  made  by  the  mother  country  for  the  defence 
of  this  remote  province.     The  army  and  navy  could 
not  have  been  reinforced  and  placed  upon  an  esta- 
blishment adequate  to  the  state  of  hostilities.    At- 
tacked on  all  sides  and  threatened  v^ith  an  invasion 
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from  an  enemy  situated  almost  within  sight  of  our 
own  shores^  our  coasts  and  our  vessels  exposed  to 
plunderers^  there  is  occasion  for  every  exertion  and 
for  the  employment  of  every  possible  means  for  the 
protection  of  the  country.  This  certainly  does  consti- 
tute a  strong  case  of  necessity  and  self-defence^  and 
calls  upon  this  Court  to  lend  its  aid  by  every  mode 
within  the  compass  of  its  legal  powers.  Under  these 
circumstances  a  petition  is  delivered  into  this  Court 
on  behalf  of  the  governor  of  the  province  and  the 
commander  in  chief  of  the  military  forces^  stating 
'^  that  small  arms  at  present  are  very  much  and  im- 
mediately wanted  for  the  defence  of  the  province^  and 
that  a  quantity  of .  small  arms  are  now  on  board  the 
ships  of  war  and  privateers  belonging  to  the  United 
States  of  America,  and  now  held  as  prize  in  the  cus- 
tody of  this  Court  in  consequence  of  the  United 
States  having  declared  war.  He  therefore  prays 
that  the  Court  will  order  the  said  small  arms  and  ac- 
coutrements to  be  delivered  for  His  Majesty's  use 
and  service  to  the  ordnance  storekeeper  at  Halifax, 
upon  the  proper  oflScers  in  that  department  paying 
into  the  Court  for  the  use  of  whoever  hereafter  ap- 
pear to  be  interested^  whatever  sum  or  sums  of 
money  it  shall  appear  the  said  arms  are  worth  upon  a 
fair  valuation  thereof^  to  be  made  in  the  usual  and 
customary  manner." 

I  am  of  opinion  that  the  prayer  of  this  petition 
under  all  the  circumstances  may  be  complied  with. 
The  mode  of  valuation  and  payment  being  previously 
approved  of  by  the  Court. 

The  next  petition  is  on  behalf  of  Vice-Admiral 
Sanoffcr,  commander  in  chief  of  His  Majesty*^  naval 
forces  upon  this  station. 

It  states  that ''  there  is  at  present  a  great  want  of 
oak  timber  in  His  Miyesty's  naval  yard  at  Halifax  ; 
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Thi         tbat  there  is  a  quantity  of  ship  timber  now  laden  im 
*  board  of  the  schooner  Draveller,  a  teasel  which  is 

ii«g^^7tb,  held  in  the  custody  of  the  Court  as  prize  to  His  Ma- 
jesty iu  consequence  of  Jthe  United  States  of  Americd 
having  declared  war  against  Great  Britain.  Which 
timber  is  much  wanted  and  immediately  for  His  M»- 
jesty's  naval  service.  He  prays  therefore  that  this 
Court  will  order  all  the  timber  laden  on  board  the 
said  dchooner  to  be  delivered  for  His  Majesty *s  use 
and  service  to  the  naval  storekeeper  at  Halifax  upon 
the  proper  oflScer's  depositing  in  this  Court  for  the 
use  of  whoever  may  be  hereafter  interested^  the  full 
value  of  such  timber  when  ascertained  in  the  usual, 
and  customary  manner/' 

To  this  petition  no  objection  cail  be  made^  upon 
the  condition  mentioned  as  to  the  last  application. 

A  third  petition  is  from  Yice-Admiral  Sawyer, 
likewise  stating  ''  that  in  consequence  of  the  United 
States  having  declared  war>  it  has  been  necessary  for 
His  Majesty's  service  that  a  prison  ship  should  be 
provided  for  the  safe  keeping  of  prisoners  of  war, 
who  are  tio^  becoitie  very  numerous,  that  a  ship 
called  the  Magnet,  which  is  now  held  in  the  cu&todj 
of  this  Court  as  a  prize  taken  from  the  Amtricum  it 
a  ship  well  calculated  for  a  prison  ship,  and  that  His 
Msjesty's  servite  requires  the  said  ship  to  be  immedi- 
ately employed  for  that  purpdse,  there  being  no  other 
suitable  vessiel  to  be  now  obtained.  He  therefore  prftys 
thai  the  said  ship  may  be  delivered  over  to  stich  offi- 
cers as  the  said  vice-admiral  shall  app6int  to  take 
charge  of  her  for  his  majesty's  use>  upon  the  sane 
terms  as  prq>08ed  in  the  other  petitipii/' 

This  pletitidil  depends  upon  the  same  principles. 
A  fourth  petition  is  on  behalf  of  the  Vice-adniral 
likewise,  dtating  ''  that  th^  UrM^  States  bavii^  sud- 
denly declared  vrar  agaiost  His  Mi^isty^  there  are 


tervice." 


This  petition  is  of  a  very  different  description  from 
the  others.  The  vessel  is  not  applied  for  to  be 
employed  in  His  Majesty's  immediate  service,  but  to 
\^  delivered  over  to  cec^in  persons^  who  have  made 
proposals  to  the  admirfil  to  fit  her  oqt^  to  man  htt, 
and  to  send  her  to  cruize  against  the  enemy;  namely^ 
the  United  States  who  have  juat  declared  war ;  that 
is^  in  shorty  to  be  fitted  out  as  a  privateer* 
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not  at  present  under  his  commaud  a  sui$cient  number  The 

of  ships  of  vear  to  protect  the  trade  of  His  Majesty's  ^*''*^' 
subjects  against  the  depredations  of  the  numerous  ^^^J^ 
ships  of  war  and  privateers  which  the  enemy  have 
fitted  out,  and  great  and  heavy  losses  daily  take 
place  in  consequence  of  the  weak  state  of  the  squa- 
dron under  his  command.  That  His  Majesty's  ship 
Acasta  has  lately  captured  and  sent  into  this  port  a 
private  ship  of  war  called  the  Curlew,  which  is  now 
in  the  custody  of  this  Court  as  a  prize  taken  in  war 
from  the  enemy^  that  the  said  vessel  is  well  calcula1/;d 
for  a  cruiser  against  the  enemy,  and  if  immediately 
fitted  out  and  sent  to  sea,  would  render  good  service 
to  His  Majesty  as  well  in  protecting  the  trade  of  His 
subjects  as  annoying  the  enemy.  Thai  proposajis 
have  been  made  to  the  admiral  for  immediately  fit- 
ting out,  manning  and  pending  thi3  vessel  to  sea  to 
cruize  against  the  enemy.  He  therefore  prays  that 
the  said  privateer  brig^  with  her  guos,  provisions, 
ammunition,  tackle  and  apparel  may  be  ordered  to 
be  delivered  to  the  persons  whom  the  admiral  shall 
appoint  to  receive  her^  aod  fit  her  out  as  a  cruizer, 
when  the  full  value  thereof  upon  an  i^j^praisement* 
being  made  in  the  usual  manner  shall  have  been  de- 
posited in  the  Court  for  the  use  of  whoever  may 
hereafter  appear  to  be  interested^  and  that  the  said 
vessel    is    immediately    wanted   for   His   Majesty's 
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CuBM^  &C.        Though  the  beneBt  ^vhich  would  accrue  to  Hit 

Majesty's  8er?icej  in  protecting  the  trade  of  his  sub- 

^ISwf*'  jects,  and  annoying  the  enemy,  may  be  a  ground  for 
this  application,  yet  the  thing  proposed  to  be  done, 
must  be  lawful  in  itself,  before  the  Court  can  accede 
to  it.  By  the  law  of  nations,  as  well  as  the  municipal 
law  of  this  country,  no  private  vessel  can  cruize  against 
the  enemy  but  under  a  lawful  commission.  The 
power  of  granting  such  commission  is  the  right  only 
of  the  Sovereign,  or  of  those  to  whom  he  has  deputed 
it.  The  lord  high  admiral,  when  there  is  one,  and 
the  lords  commissioners  of  the  Admiralty,  who  when 
there  is  no  lord  admiral  are  invested  with  his  general 
rights,  are  the  only  persons  to  whom  it  is  usual  for 
the  King  to  give  authority  to  grant  such  commissions^ 
by  themselves  or  by  such  persons  as  they  shall  appoint. 
This  commission  /to  the  Admiralty  board  is  special, 
and  is  usually  issued  upon  the  order  for  general 
reprisals  against  each  particular  enemy.  Under  this 
commission  the  lords  of  the  Admiralty  direct  their 
warrants  to  the  governors  of  the  colonies,  and  the 
Courts  of  Vice- Admiralty,  authorizing  them  to  grant 
letters  of  marque.  No  such  warrant  has  been  trans- 
mitted to  this  country.  I  am  not  informed  therefore 
that  there  is  any  power  in  this  country  to  authorize 
such  hostile  proceedings  against  the  Americans  as  the 
fitting  out  of  privateers. 

By  the  law  of  nations :  If  any  private  subjects 
cruize  against  the  enemy  without  such  commission 
they  are  liable  to  be  treated  as  pirates*.  How  then 
can  the  Court  grant  the  prayer  of  a  petition,  the  pro* 
fessed  object  of  which,  is  the  performance  of  an  act 
contrary  to  law  ?     It  is  the  pride  and  glory  of  Great 

*  Les  subjects  ne  peuvcnt  agir  d'eax-memes,  et  il  lie  leer  est  pas 
pertnis  ne  commettre  aucttae  faosttUti,  sans  ordre  do  Soavenun* 
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Britain  that  her  conduct  has  always  been  guided  by 
the  strictest  attention  to  the  law  of  nations.  Other 
states  may  have  equalled  her  in  bravery  and  militaiy 
fame^  but  the  justice  of  her  ?iews^  and  the  scrupulous 
delicacy  of  her  proceedings^  places  her  upon  an  emi- 
nence highly  exalted  abo?e  all  other  nations.  I  hope 
that  her  purity  will  never  be  sullied  by  any  departure 
from  those  principles^  or  that  she  should  ever  afford 
a  just  ground  to  the  malignity  of  her  enemies,  who 
are  too  apt  without  any  foundation  to  charge  her 
with  the  Yiolation  of  public  law  and  acts  of  piratical 
nature.  Whatever  temporary  inconveniences  may  en- 
sue, it  is  far  better  to  submit  to  them,  than  to 
endeavour  to  prevent  them  by  any  objectionable 
means,  such  as  sending  out  private  vessels  to  cruize 
without  a  lawful  commission. 

I  feel  it  therefore  to  be  the  duty  of  that  station  in 
which  I  am  here  placed,  to  refuse  the  prayer  of  this 
petition. 


The 
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On  the  Petition  of  Sir  John  Warren,  and  Others.      ^^'^^^ 


Judgment — Dr.  Crake. 


A  PETITION  has  been  presented  on  behalf  of 
■^^  Admiral  Sir  John  Warren,  the  commander  in 
chief  on  this  station.  Vice- Admiral  Sawyer,  the  late 
commander  in  chief,  and  all  the  officers  on  this  sta- 
tion, who  have  sent  in  prizes  since  the  declaration  of 
war  by  the  United  States  of  America;  prayings 
that  upon  certain  grounds  therein  stated,  the  Court 
would  order  the  cargoes  of  these  yessels  to  be  un« 
laden^  and  sold  immediately;  and  the  ships^  together 
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with  the  proccedft  of  the  carg:oes«  to  be  placed  ia  a 
slate  .of  security,  until  His  Majesty^s  pleasure  shall 
be  known  as  to  the  ultimate  disposal  thereof.  There 
is  likewise  a  separate  petition  for  deliirering  a  vessel 
and  cargo  upon  bail. 

This  is  a  general  application,  and  extends  to  all 
the  prizes  in  the  harbour ;  but  I  am  now  informed 
by  the  king's  advocate,  in  answer  to  the  question^ 
whither  the  consent  of  the  claimants  had  been  given, 
where  then  were  claims,  that  it  is  meant  to  be  confined 
to  cases  only  in  which  there  is  no  claim. 

The  general  question  of  delivering  property  upon 
bail,  or  selling  it,  in  the  intermediate  time  before  the 
hearing  of  the  cause,  has  already  been  fully  consi^ 
dered  in  the  case  of  the  Curlew,  and  the  other  appli- 
cations of  a  similar  nature.  It  was  there  decided, 
upon  principles  of  the  law  of  nations,  from  the  uni- 
form practice  of  courts  of  Admiralty,  and  parti- 
cularly upon  the  authority  of  the  case  of  the  Copen-- 
hagen,  Mullens,^  that  it  was  not  the  usage  of  the 
Court  to  grant  such  petitions  without  the- consent  of 
all  parties.  No  proclamation  having  issued,  and  no 
prize  act  passed  to  transfer  the  right  to  prize  from  the 
Cf  own  to  the  captors,  they  have  not  yet  acquired,  and 
judging  from  the  experience  of  former  wars,  it  is 
even  probable  they  never  may  acquire^  any  interest  in 
many  of  these  captures.  They  are  not,  therefore, 
•auch  parties  as  by  their  consent  could  justify  Ae  Coart 
in  departing  from  the  established  practice.  No  such 
authority  is  given  to  the  Court  by  the  order  in  coun- 
cil, of  the  3 1st  of  July,  which  directs,  that  the  com- 
manders of  His  Majesty^s  sh^s  shall  detain^  And 
bring  into  port  all  American  ships,  and  that  the  ut- 
most care  should  be  taken  for  the  pceservatioii  q{ 
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all  and  every  part  of  the  cargoes.     To  detain  and    Featiun  of  Sir 
preserve  them  the  Court  is  bound ;   bat  to  deliver        ^'"^^^  ^^ 
up,  either  upon  bail^   or   bj  sale,   is  not  only  not    A<«ci»i»^4tb, 
directed,  but  appears  to  me  to  be  directlj  contrary 
to  the  orders.     The  Court  canmotj  upon  any  sugges- 
tion that  it  would  be  ultimately  betieficial  to  the  par- 
ties who  may  eventually  be  intitled,  take  upon  itself 
to  deviate  from  the  orders^  and  to  substitute  some- 
thing else  in  the  place  of  what  is  there  clearly  eo* 
Joined.     Upon  general  grounds,  therefore,  the  Court 
would  not  feel  itself  authorized   to  accede  to  the 
prayer  of  this  petition.    But  there  may  be  special  rea- 
sons, founded  upon  the  particular  state  and  situation 
of  the  vessels  and  cargoes,  which  may  alter  the  caaej 
and  take  them  out  of  the  general  rule. 

But  no  circumstances,  however  inconvenient^  alid 
even  imperious,  which  naturally  arise  out  of,  and  are 
unavoidably  incident  to  the  execution  of  the  order  in 
council,  can  justify  a  deviation  from  it;  because  all 
auch  circumstaiices  must  necessarily  have  been  fore- 
aeen  when  the  order  was  made,  and  must  therefore 
bave  been  comprehended  within  its  scope  and  inten- 
tion. Thus  every  detention  of  vessels  and  cargoes 
must  be  atteod<Ml  with  some  ri^  and  danger,  from 
winds,  seas,  and  fire,  and  innumerable  other  accidents 
to  which  they  are  liable;  the  greatest  care  eaa 
scarcely  prevent  embezzlements ;  charges  and  heavy 
expenses  must  be  incurred  in  the  detention  and  pre- 
servation of  tlie  property ;  a  loss  by  missing  the  pro- 
per tides  aAid  seasons  for  a  market  would  be  very 
probfltble ;  and  since  insurance,  in  any  case,  may  be 
laatter  of  pnideDce  and  discretio9j  not  of  necessity^ 
the  impossibility  of  obtainkig  it^  or  the  extravagaace 
#f  the  pcemicun,  cannot  take  a  oase  Qut  of  the  general 
rale^  since  the  parties  may  stapulj  aa  is  nat  msml  with 
aawf halite  their  <>wn  iaiufaia. 
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PedtioDofSir        Tbese  principles^  which  I  trust  are  solid  and  well 
ABBiy,       founded,  will  appljjto  the  greater  part  of  the  allegations 

yoomher4th,  in  this  petition.  To  the  second,  that  the  risk  will  be 
much  increased  during  the  winter,  as  the  ship  keepers 
must  have  a  constant  fire  on  board.  To  the  third — 
That  there  is  good  reason  to  believe  the  embezzle- 
ment already  has  been  very  great  in  some  instances 
which  have  been  discovered,  and  that  this  evil  will 
undoubtedly  greatly  increase  though  every  possible 
precaution  should  be  taken.  To  the  sixth — that  the 
change  of  waiters  and  ship-keepers  on  each  vessel, 
in  some  instances,  amount  already  to  a  large  share  of 
the  gross  value  of  the  ship  and  cargo,  and  in  all 
cases  now  amounts  to  a  large  sum  of  money,  aud  will 
cause  an  enormous  expense.  To  the  seventh'-^hat 
the  greatest  part  of  the  prize  cargoes,  if  sold,  must 
be  exported,  as  the  province  does  not  afford  a  con- 
sumption for  the  same,  and  the  winter  season  is  fast 
approaching,  which  will  prevent  such  export  before 
the  spring,  and  should  a  sale  of  this  property  be 
made  in  the  winter,  the  loss  in  point  of  value  would 
certainly  on  that  account  be  great.  And  to  the 
eighth,  that  it  is  doubtful  if  insurance  on  the  ships  and 
cargoes  in  their  present  state  could  be  effected,  but  if 
it  could  it  certainly  would  be  a  most  extravagant 
premium. 

But  there  are  other  parts  of  this  petition  which 
demand  the  most  serious  attention  of  the  Court, 
under  that  clause'  of  the  order  in  council ;  which  di- 
rects that  the  utmost  care  be  taken  for  all  and  every 
part  of  the  cargoes  on  board,  so  that  no  damage  or 
embezzlement  whatever  be  siistained.  The  preamble 
of  the  petition  states,  that  the  prize  ships  and  their 
cargoes,  now  lying  in  the  port  of  Holtfax,  are  not,  in 
the  petitioners*  opinion,  in  a  state  of  safe  keeping. 
In  the  first  article^  it  states  that  the  ships  are  moored 
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at  anchor  in  the  harbour  of  Halifax,  and  are  daily    FeMmofSir 

subject  to  the  risk  of  b^Mng  driven  on  shore  by  gales    1_ 

of  wind,  and  ice^  in  a  particular  manner  during  the    K«M»Aer4tb. 

Tvinter ;  that  the  constant  attending  io  the  mooring 

of  the  ships,  and  preventing  them  from  getting  foul^ 

has  been  already  a  heavy  expense  as  well  as  trouble; 

and  when  the  ships  of  war  go  to  sea  for  the  winter^ 

it  will  be  impossible  to  get  men  to  perform  that  duty^ 

so  that  the  risk  throughout  the  winter  will  be  much 

•increased^  and  indeed  almost  certain,  for  if  one  vessel 

should  get  adrift,  she  must  run  foul  of  others^  so 

that  it  is  almost  impossible  to  calculate  the  extent  of 

the  danger,  particularly  when  the  bad  and  insufficient 

state  of  the  cables  belonging  to   many  of  the  said 

vessels  is  considered.     In  the  fourth  article^  that  the 

length  of  time  that  the  sides  and  decks  of  the  vessels 

have  been  exposed  to  the  weather  has  made  many  of 

them  leaky,  and  this  is  an  evil  daily  encreasing,  and 

must  be  highly  detrimental  io  the  cargoes  on  boards 

which  are  constantly  receiving  damage.     In  ihej{fth, 

that  niost^  if  not  all  of  the  cargoes,  are  of  that  de* 

scriptlon  that  they  will  take  great  damage  from  being 

kept  any  length  of  time  in  a  ship,  and  if  continued^ 

the  event  must  be  ruinous. 

The 'captors  have  certainly  done  their  duty  in 
bringing  these  circumstances  before  the  Court ;  it  is 
proper  that  they  should  be  thoroughly  examined  into, 
and  every  precaution  nsed  for  the  safety  and  preserva- 
tion of  the  vessels  and  cargoes,  which  their  nature 
and  situation  may  require.  I  apprehend,  therefore^ 
that  the  Prince's  order  may  be  executed  according  to 
its  true  meaning  and  intention,  effect  given  to  each  of 
the  clauses  contained  in  it,  and  that  the  Court  would 
likewise  be  performing  its  general  duty,  by  issuing 
commissions  for  the  purpose  of  ascertaining  the  exact 
state  of  the  property,  and  by  making  such  further 
orders  as  may  be  necessary. 
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Petition  «r  fir 
J.Wabbbv,&c. 
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let.  I  decree,  therefore^  a  cominission  to  proper 
persons  of  whom  the  master  shipwright,  and  the  giaa- 
ter  attendant  of  His  Majesty's  naval  yard  to  be  two^ 
to  inspect  and  examine  the  several  ships  and  vessels 
so  captured  and  brought  into  the  harbour  of  Halifax, 
respectiog  the  several  matters  and  things  alledged 
in  the  said  petition^  and  to  report  in  writing  respect- 
iog the  same,  stating  the  present  state  and  situation 
of  the  said  vessels,  whether  they  are  in  a  state  of 
safety  or  otherwise;  and  whether  in  their  qiinion 
any  other,  or  what  places  may  be  found  for 
their  better  security,  within  the  harbour  of  Halifax, 
the  iMison,  or  elsewhere;  and  whether  any,  and 
what  precautions  ought  to  be  employed  for  their  bet* 
ter  preservation  and  security. 

Sdly.  A  commission,  or  commissions^  to  examine 
the  state  of  the  cargoes,  and  to  report  which  of  them 
may  be  safely  entrusted  on  board  the  vessels,  and 
which  from  the  leakiness  of  the  vessels,  or  other  rea^ 
sons,  ought  to  be  unladen  and  deposited  in  stores. 

Sdly.  And,  thirdly  to  ascertain  what  cargoes  or  parts 
of  cargoes,  are  in  a  perishable  and  perishing  state, 
and  th^efoi'e  ought  to  be  immediately  sold. 


Upon  the  return  of  these  commissioners^  the  vessels 
were  directed  to  be  removed  to  a  part  of  the  harbour 
recommended  by  the  commissioners,  und  to  be  safely 
moored;  and  new  cables,  and  whatever  else  was 
wanting  to  be  purchased.  A  considerable  part  of 
the  cargoes  being  found  to  be  perishing  was  ordered 
to  be  sold,  a  few  more  put  into  warehouses^  and  the 
remainder  were  left  on  board  the  vessels.  Commis- 
sioners were  afterwards  appointed  by  the  crown  to 
At  care  and  management  of  these  vessels,  which  hav- 
ing been  taken  before  the  order  for  reprisals  (13th  of 
October,)  belonged  to  His  Majesty  jtire  coronsB.  See 
Post,  Case  on  the  Petition  qf  William  Douglas^  ^. 
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The  ZoDiACK,  Hague.  ^.i^jr  lotb, 

nnHE  King's  Advocate  And  Crofton  Uniacke  for  the  ^"^^""^^^^^  • 
-^    Captors.— This  ship  has  been  captured  uader  the   Captor  con- 
Prince  Regent's  order  for  the  detention  o{  Americwh   &cT*  "*^°  ** 
property,  and  no  restitution  of  her  can  take  place  un* 
less  she  can  divest  herself  of  her  American  character 
by  means  of  some  official  license  or  passport  of  protect 
tion.     She  was  proceeding  with  a  cargo  of  provisions 
iirom  New   York  io  Lisbon  when  detained  by  His 
M igesty's  schooner  Alphea ;  and  it  will  perhaps  be 
contended  on  the  part  of  the  claimants,  that  at  the 
tioDe  of  capture,  the  Alphea  was  sailing  under  a  flag 
of  truce  to    protect    her  against   the    cruisers  of 
America,  and  was  therefore  bound  to  refrain  from  any 
hostile  attack  of  the  ships  of  that  country,     fiut  a 
question  may  arise  how  far  the  Alphea,  being  a  ship 
of  war,  acting  under  the  orders  of  her  government^ 
could  have  been  justified  in  refraining  from  this  cap^ 
ture.     She  left  England  cotnpletely  equipped  for 
hostility,  and  has  never  departed  from  thai  character^ 
Thi;  American  government  by  affording  her  a  pass** 
port  or  protection^  could  not  change  that  characterj 
especially  as  such  protection  was  aflfbrded  more  for 
the  benefit  of  that  government,  than  Arom  any  view 
of  urbanity  or  reconciliation  towards  Great  Britain. 
By  an  act  of  coDgr(»s,  all  vessels  carrying  dispatches 
between  the  two  countries^  were  entitled  to  favour 
and  protection,  but  thai  act  did  not  pass  upon  the 
application,  or  with  the  knowledge  of  the  British 
Government;    it  was  created  solely  for  the  conve* 
Bience  and  advantage  of  America;  under  this  act  tha 
Atpkea  received  her  passport,  and  was  suffered  tD  f6* 
main  a  ihert  tkne  «t  Nei$  York,  but  sailed  tKthodt 
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TheZoDiAoi.  any  dispatches  from  New  York  for  Halifax,  and  had 
'  none  on  board  when  she  captured  the  Zodiack.  She 
181S.  carried  letters^  it  is  true,  to  New  York  from  Fo/- 
mouth,  in  the  capacity  of  a  packet^  but  without  any 
knowledge  of  the  war^  until  her  arrival  at  New  York, 
where  the  passport  or  flag  of  truce  were  in  some 
measure  imposed  upon  her.  The  commander  of  the 
Alphea  entered  into  no  compact  with  the  American 
government  to  refrain  from  hostilities,  nor  could  such 
forbearance  be  required  of  her  upon  any  principle  of 
strict  national  law,  as  in  the  cases  of  cartels,  or  ships 
of  a  similar  description,  acting  under  the  mutual 
compact  of  good  faith  of  two  belligerent  powers. 
But  at  all  events,  the  property  must  be  condemned 
to  the  King  in  the  flrst  instance,  and  to  that  quarter 
the  claimants  or  their  government,  may  regularly  and 
perhaps  successfully  apply  for  redress,  if  the  capture 
should  be  considered  improper  or  dishonourable. 

On  the  part  of  the  claimants  the  Solicitor-general, 
and  Aofrje.*— This  is  a  case  in  which  the  faith  and 
honour  of  the  British  government  are  particularly 
implicated.  A  ship  of  war  belonging  to  His  Ma* 
jesty,  sailing  under  a  flag  of  truce  and  protected 
against  capture  by  a  passport  of  the  enemy^  has 
thought  fit  to  detain  under  the  Prince  Regent's  late 
order  an  American  ship  bound  from  the  port  of  Nem 
York,  with  provisions^  to  the  port  of  Lisbon.  Upon 
no  principle  whatever  of  national  justice  can  a  cap- 
ture of  the  sort  be  justified,  and  so  far  from  the  rule 
which  has  been  so  faithfully  applied  to  cartels  and 
ships  of  like  nature  not  applying  in  the  present  in- 
stance^  it  should  be  dealt  to  this  claimant  with 
double  attention  and  indulgence.  The  Alphea  had 
not  only  displayed  her  flag  of  truce  for  the  very 
purpose  of  securing  that  treatment  which,  it  seems^ 
she  was  unwilling  to  g^ant  to  others^  but  the  com- 
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inander  of  her  had  io  bis  possession  at  the  period  of  TheZoDncK. 
capture^  a  certificate  of  protection  from  the  very  na-  j^^^^^^^^j^^ 
tion  to  which  the  object  of  his  aggression  belonged.  i^^^- 
It  is  immaterial  whether  or  not  she  sailed  from  Eng- 
land with  hostile  views^  or  when  she  heard  of  the 
American  declaration  of  war.  It  is  also  immaterial 
in  what  mode^  or  under  what  act  of  the  American 
government  she  obtained  her  passport^  as  the  acknow- 
ledged statement  of  facts^  as  well  as  the  depositions 
in  the  cause^  put  it  beyond  a  doubts  that  upon  her 
voyage  from  STcw  York  to  Haltfax,  she  was  using  her 
flag  of  truce  and  passport  for  the  purposes  of  protec- 
tion. Nor  is  it  of  any  moment  to  enquire  whether 
or  not  she  had  any  letters  or  dispatches  on  board  at 
the  time  that  she  captured  the  Zodiack.  She  certainly 
availed  herself  of  the  character  of  a  packet  while  at 
New  York,  and  continued  to  in  that  character  until 
her  arrival  at  Halifax.  Under  these  circumstances^ 
therefore,  so  far  from  its  having  been  the  oflicial 
duty  of  her  commander  to  pursue  a  hostile  line 
of  conduct  under  the  order  of  the  Prince  Regent^ 
an  imperative  obligation  devolved  upon  him  from 
the  honour  of  his  own  government^  as  well  as  the 
law  of  nations^  to  refrain  from  hostile  operations  of 
every  sort  against  the  property  of  Americans.  With 
the  United  States  he  should  have  considered  him- 
self at  perfect  peace.  Any  capture  therefore  of 
an  American  ship  by  the  Alphea  while  in  this 
condition^  must  have  been  dishonourable^  unjust^ 
and  illegal,  and  so  strongly  do  the  decisions  in 
the  support  of  this  principle  apply  to  the  present 
case,  that  it  is  not  in  the  power  of  legal  inge- 
nuity to  raise  a  distinction  in  favour  of  the  captors. 
The  case  of  the  Marjf,  Folger,  (5th  Roh.)  contains 
the  fullest  reasoning  in  aid  and  explanation  of  this 
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ThcZowAcx.    important  doctrine.    (It  was  the  ca  e  of  a  rescue  of 
jjjwjuti.  loiL    ^^^^^^  prigoners  while  under  cartel.)     It  is  there 
18W.         said  by  the  learned  judge :    "  Here  is  a  surprising 
and  retaking  tbiif  has  been  effected  through  a  viola^ 
tion  of  contract^  by  persons  pretending  to  act  upon 
rights  which  thej  had  parted  with^  as  well  by  their 
own  engagement^  as  by  the  nature  of  the  situahon  in 
which  they  were  placed.     Such  an  act  is  es^entiaWy 
invalid,  and  can  have  no  legal  consequence  attached 
to  it^  either  for  the  benefit  of  those  p(*rsons  them- 
selves^  or  for  the  benefit  of  others  who  may  claim 
through  them."    This  judicial  remark  is  also  a  direct 
and  forcible  answer  to  the  objection,  on  the  part  of 
the  captors,  that  the  property  should  at  all  events,  be 
condemned  to  the  King,  upon  whose  mercy  or  gene- 
rosity the  claimants  may  rely  for  future  redress.    But 
the  act  of  capture  being  ^'  essentially  invalid  and 
illegal,"  the  property  is  not  only  not  liable  to  for- 
feiture in  any  way,  but  is  entitled  to  an  immediate  de- 
cree of  restitution  that  it  may  be  restored  without 
.  delay  to  its  former  state  of  safety.     If  this  be  the  law 
and  justice  of  the  case,  of  which  there  can  be  little 
or  no  doubt,  the  claimants  are  also  entitled  to  da- 
mages for  the  losses,  costs,  and  expenses  they  have 
incurred  by  the  illegal  detention  of  this  ship  and  her 
cargo.     Againat  this  demand  neither  ignorance  nor 
necessity  can  be  pleaded,  and,  although,  by  the  gross 
mahagetnent  of  the  ship  after  her  capture,  the  claim- 
ants have  suffered  materially  from  shipwreck,  as  well 
as  other  disasters,  they  are  not  disposed  to  be  vin- 
dictivt  in  this  pursuit,  all  they  require  is  a  fiiir  and 
full  cottpensatiod  for  the  actual  loss  and  expenses 
they  hftve  incurred,  and  this  it  is  hoped,  they  will 
obtain^  for  the  honour  of  the  British  government, 
under  whose  authority  this  Court  sits  for  the  ud- 
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miDistration  of  national  justice^  even  to  an  enemy    The  Zodiack. 
who  has  been  aggrieved  by  an  undue  exercise  of  the    j^^^^em^er  loth, 
rights  of  war.  ^^^** 

The  King's  Advocate  in  reply. — However  inclined 
the  Court  may  be  to  restore  this  ship  and  her  cargo  to 
theclaimants  upon  the  grounds  adopted  by  their  counsel^ 
it  cannot  legally  sustain  the  claim  ft>r  damages^ — such 
claim  is  an  action  which  no  enemy  can  be  allowed  to 
pursue  in  any  tribunal  of  the  British  dominions. 

JuDGMETiT. — Dr.  Croke. 

The  Zodiack  was  taken  by  his  Majesty's  schooner 
the  Alphea,  commanded  by  Lieutenant  Jones,  upon 
a  voyage  from  New  York  to  Lisbon,  with  a  cargo  of 
flour  and  rice.  A  claim  has  been  giv^n  by  James 
Hague,  the  master^  for  the  vessel,  as  the  sole  property 
of  Jonathan  Ogden,  of  New  York,  a  subject  of  the 
United  States;  and  for  the  cargo,  generally,  on  be- 
half of  Mr.  Ogden,  and  all  such  persons  as  shall 
a^ppear  to  be  interested  ;  not  being  able  to  speak  po- 
sitively  to  the  ownership,  the  shipment  having  been 
made  by  JP.  J.  Sampat/o,  a  natural  born  subject  of 
Portugal,  and  consigned  to  a  Portuguese  house,  at 
Lisbon.^-He  proceeds  to  state^  ''  That  the  schooner 
by  which  he  was  taken^^  was  a  vessel  which  had 
carried  dispatches  from  the  officers  of  government  at 
Halifax,  to  the  American  Government,  and  had,  for 
many  days  previous  to  the  sailing  of  the  Zodiack,  en- 
joyed the  rights  and  privileges  of  a  flag  of  truce, 
under  the  Act  of  Congress  protecting  vessels  of  her 
description  from  seizure,  by  American  ships  of  war, 
and  he  believes  that  she  sailed  under  a  protection 
from  the  American  government ;  being  thereby  se- 
cured against  capture  by  any  ships  belonging  to 
the  United  States  of  America,'*  and  he  concludes  by 
praying  restitution  and  damages. 
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TheZoDXACK.  If  this  was  merely  a  claim  as  for  American  ^vo- 
November  ioih  V^^^J*  *^**  Court  would  ccrtainlj  not  proceed  to  ad- 
1819.  judicate  upon  it^  because  in  the  hostile^  or^  at  leasts 
ambiguous  state  of  the  two  countries^  under  his 
Rojal  Highness  the  Prince  Regent*s  Order  in 
Council,  to  detain  and  bring  into  port  all  vessels 
belonging  to  citizens  of  the  United  States,  without 
giving  an  J  authority  to  condemn  them^  no  property 
of  that  description  could  either  be  condemned  or  re*- 
stored.  But  upon  the  master*s  allegation^  that  the 
•  capturing  vessel  was  sailing  under  a  pa9spor4^  or  flag 
of  truce^  a  question  of  a  very  different  nature  arises^ 
not  whether  American  property^  as  such^  is  liable  to 
seizure^  condemnation^  or  otherwise;  but  whether  the 
Alphea,  under  the  circumstances  in  which  she  was 
placed^  had  any  right  to  detain  this  vessel,  and  to 
bring  her  into  port  in  any  case,  either  generally,  or 
even  under  the  Orders  in  Council,  which  issued  be- 
fore the  capture,  but  were  not  known  to  Lieutenant 
Jones.  This  is  a  question  of  an  interlock utory  kind, 
previous  to  any  adjudication  upon  the  property;  and 
if  it  shall  appear  that  the  capture  was  improperly 
made  and  ought  to  be  restored,  the  Court  will  decree 
restitution,  or  otherwise  it  will  remand  the  ship  and 
cargo  to  safe  custody  under  the  order  for  detention. 

It  has  been  said,  on  behalf  of  the  captor,  that  if 
this  capture  should  prove  to  have  been  illegally 
made,  still  that  the  claimant,  as  an  enemy,  could  not 
be  entitled  to  receive  it,  but  that  as  in  other  cases  of 
captures  where  the  captor  was  disqualified  from 
taking,  it  must  go  to  the  King,  with  whom  it  would 
remain  to  make  restitution  to  the  claimant.  That 
the  claimant  in  this  case,  as  an  enemy,  is  not  incapa- 
citatect  flrom  suing,  or  receiving  restitution,  has  al- 
ready been  determined  by  the  Court  upon  the  former 
bearing,  upon  the  return  to  the  monition  to  proceed 
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to  trial,  and  likewise  with  respect  to  the  propriety  of    The  Zodiaci. 
an  intervention  on  the  part  of  the  Crown.     I  shall   jy^„^^^  ^q^ 
only  observe  therefore  at  present,  that  there  is  an         iBi*^ 
essential   difference  between  the  cases  of  non-com- 
missipned  vessels  and  of  forfeitures  for  misconduct^ 
which  have  been  now  referred  to,  and  this  case,  in- 
asmuch as  that  in  those  cases,  the  general  right  to' 
make  the  capture  from  the  enemy  was  not  called  in 
question,  a  general  condemnation  was  supposed,  and 
the  only  point  was  to  determine  to  whom  the  con- 
demned property  should  belong.    In  this  case  it  is  the   . 
question  whether  a  condemnation  could  take  place  at 
all.     If  the  vessel  was  illegally  captured,  neither  the 
captor  nor  the  Crown  can  have  any  right  or  interest  in 
it.     Those   were   municipal*   questions    as    between 
British  parties,  this. is  a  question  upon  the  law  of 
nations,  between  country  and  country.  "^ 

It  has  been  denied  likewise  that  the  Court  could 
give,  or  the  claimant  could  recover  damages.  But^ 
surely,  if  the  Court  has  cognizance  of  the  principal 
cau»e,  it  must  have  equally  a  jurisdiction  over  all  the 
incidents  connected  with  it.  If  the  party  is  not  dis- 
qualified from  recovering  hi^  property,  he  must  be 
equally  capable  of  receiving  a  compensation  for  an 
injury  done  to  it. 

The  first  and  principal  point,  in  this  case,  is  to  as- 
certain the  real  character  of  the  Alphea,  as  it  appears 
in  Evidence. 

Upon  the  standing  interrogatories,  Hague,  the 
master,  swears  "  That  the  schooner,  at  the  time  of 
capturing  his  ship,  was  actually  sailing  under  a  flag 
of  truce,  with  dispatches  from  the  American  Govern- 
ment to  the  British  Government." 

George  Brown,  the  first  mate,  has  been  examined 
upon  the  claim,  and  he  deposes,  ^'  To  his  having  seen 
a  passport  in  possession  of  Lieut.  Jones,  vi^hich  v^as 

z3 
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TheZoDiAw.  signed  by  Mr.  Monroe,  the  Secretary  of  State  to  the 
NovimUr  10th,  Govemment  of  the  United  States,  which  deponent 
i8if.  read  ;  the  substance  and  purport  of  it  was  to  protect 
said  schooner  Alphea,  on  her  return  from  New  York 
to  Halifax,  with  dispatches  for  the  Government  at 
Halifax,  and  he  believes  that  she  had  for  several 
days  previous  to  the  sailing  of  the  Zodiack  enjoyed 
the  rights  and  privileges  of  a  flag  of  truce  under  the 
Act  of  Congress  protecting  vessels  of  her  descrip- 
tion from  seizure  by  American  vessels.  He  is  clear 
and  positive  the  Alphea  sailed  under  the  protection  of 
the  American  Government^  from  Mr.  Jones  per- 
mitting him  to  read  the  passport^  and  from  his,  Mr. 
Jones's,  declaration  of  being  so  protected  by  it,  as 
well  as  the  vessel  under  his  command.** — He  farther 
says  :  ''  that  on  the  day  preceding  the  arrival  of  the 
Alphea  in  this  port^  to  wit,  on  Wednesday  the  fifth 
of  August,  they  were  chased  by  an  American  priva- 
teer schooner,  which  they  supposed  to  be  the  Teazer, 
and  Lieutenant  Jones  finding  that  the  said  privateer 
was  coming  up  with  the  Alphea  very  fast,  called  the 
deponent  up  from  below,  and  told  him  the  privateer 
was  then  in  chase  of  him,  but  that  he,  Lieut.  Jones, 
could  not  take  her,  if  she  came  up,  nor  the  privateer 
take  him,  as  the  Alphea  was  sailing  under  a  flag  of 
truce. — The  deponent  observed  at  the  time,  that  the 
white  flag  was  bent  already  to  hoist  on  the  haulyards 
at  the  foremast,  but  deponent  did  not  see  it  at  any 
time  hoisted  at  the  masthead,  nor  did  he  ever  see  it 
but  on  this  occasion,  which  was  the  first  time  they 
saw  an  American  ship.  Lieut.  Jones,  some  time  after 
the  privateer  was  gaining  on  him,  ordered  the  flag  of 
truce  to  be  got  ready,  in  the  hearing  and  presence  of 
deponent^  and  then  ordered  this  deponent,  and  all  the 
crew  of  the  Zodiack  below,  and  some  time  after,  as 
deponent  has  since  been  informed,  the  white  flag  was 
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hoisted  at  her  foremast  head,  and  kept  there  till  the  ti>«  zoduqk. 
privateer  sheered  off,  when  he  was  called  up  and  ]J~[J|]7iotb, 
found  the  privateer  steering  away.— He  further  sajs,  tun. 
that  the  only  time  Lieut.  Jvnes  informed  him  that  the 
Alphea  was  a  flag  of  truce,  or  permitted  him  to  read 
the  passport,  was  when'  the  privateer  was  in  chase  of 
them/* — This  is  confirmed  by  the  deposition. of  Wil^ 
Ham  Ray,  the  second  mate,  with  the  additional  cir- 
cumstance, that  ''  the  white  Jiag  was  hoisted  before 
he  was  ordered  below" — An  affidavit  has  been  made 
by  Vice- Admiral  Sawyer,  then  Commander  in  Chief 
upon  this  station. — He  states,  that,  ''  In  the  month 
of  August  last,  his  Majesty's  schooner  Alphea,  com- 
manded by  Lieut.  William  Jones,  arrived  in  this 
harbour,  having  a  passport  from  the  American  Govern- 
ment to  protect  her  from  the  ships  of  war  of  that  na- 
tion.— That  the  said  schooner,  as  the  said  Lieut.  Jones 
informed  deponent,  was  protected,  and  in  every  re- 
spect considered,  while  remaining  in  Hew  York,  as  a 
flag  of  truce,  and  this  deponent  also  considered  the 
said  schooner,  to  k\\  intents  and  purposes,  to  be  a 
vessel  of  that  character,  and  description. — That  upon 
the  said  Lieut.  Jones's  informing  him  that  he  had 
captured  the  said  ship,  the  deponent  expressed  in 
strong  terms  his  surprise  and  displeasure  at  the  im- 
proper conduct  of  the  said  Lieut.  Jones,  for  so  doing, 
and  on  the  arrival  of  the  said  ship  Zodiack,  at  Liver- 
pool, in  this  province,  the  deponent  directed  that 
every  possible  step  should  be  forthwith  taken  for  the 
immediate  restitution  of  the  said  ship  and  cargo.'* 

Besides  these  depositions,  there  is  a  statement  of  / 

facts  which  has  been  agreed  to  on  both  sides.  It 
admits  ''  That  the  schooner  Alphea  is  an  armed 
cutter  belonging  to  the  King,  and  commissioned  as  a 
vessel  of  war  in  his  Majesty's  service,  and  commanded 
by  William  Jones,  a  lieutenant  in  the  Royal  Navy. 


341  .  CASES  DETERMINED  IN  THE 

The  zopi^cK.     That  the  schooner  Alphea,  in  obedience  Ao  an  order 
Vovembtr  joih,    ^^^^  '^c  Admiraltj,  received  the  June  jnails  from  the 
i8if.  General  Post  Office  at  Falmouth,  ^▼ith  an  order  to 

deliver  the  same  at  Bermuda,  New  York  and  Halifax. 
That  when  Lieut.  Jones  sailed  from  England  he 
knew  nothing  of  the  United  States  of  America  having 
declared  war  against  England,  nor  was  it  known  at 
Bermuda,  when  he  arrived  there,  and  delivered  the 
mail  for  that  island  ;  and  that  he  sailed  from  Ber^ 
muda  without  any  knowledge  of  the  war  with  Ame- 
rica, That  on  going  into  New  York,  he  heard  of 
the  American  war,  being  boarded  by  an  officer  be- 
longing to  a  ship  of  war  o(  the  United  States,  and> 
after  having  his  papers  examined  by  the  officer,  he 
was  informed,  the  day  after  his  arrival,  that  as  he 
had  brought  a  mail  from  England,  the  Government 
of  the  United  States  would  allow  him  to  deliver  the 
same,  and  to  remain  without  molestation  ;  that,  in  a 
few  days  afterwards,  he  received  a  mail  for  Halifax, 
together  with  a  passport  from  the  Government  of  the 
United  States,  allowing  him  to  depart,  and  to  pursue 
his  voyage  to  Halifax^  without  molestation  from  the 
ships  of  war,  or  privateers  of  the  United  States,  until 
his  arrival  at  Halifax.  That  shortly  afterwards  he 
sailed  from  New  York  to  Halifax,  captured  the  ship 
Zodiack,  in  the  course  of  his  voyage,  and  arrived  safe 
at  Halifax.  That  the  said  schooner  had  during  the 
whole  -of  the  aforesaid  voyage,  the  usual  number  of 
guns  and  arms  on  board,  that  belonged  to  vessels  of 
her  class,  with  ammunition  and  warlike  stores  of  all 
sorts,  proper  for  such  a  vessel  in  his  Majesty's  ser- 
vice." 

Before  I  proceed  further  to  the  consideration  of 
this  evidence,  I  must  dispose  of  some  arguments 
which  have  been  advanced  in  favour  of  the  captor  ; 
that  it  was  his  duty  in  every  caise  to  take  American 
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ships  by  his  general  commission  as  an  armed  vessel^  XheZ^siACK. 
the  United  States  baiung  declared  war,  and  likewise  ]JJ^^^^]J^7wth 
under  the  Orders  in  Council^  to  detain  all  American  i^^<* 
property.  Now,  not  to  mention  that  Lieut.  Jones 
had  no  commission  or  a^uthoritj  against  the  United 
States,  as  the  declaration  of  war  was  not  known  in 
England  when  he  sailed,  and  that  the  orders  were  not 
known  to  him^  having  issued  only  the  day  before  the 
capture,  upon  broader  grounds  it  is  evident  that 
commanders  of  armed  vessels  are  bopnd  to  execute 
their  commissions  only  according  to  the  usUal  prac- 
tice  of  war,  and  that  the  Orders  in  Council^  like  all 
other  laws  and  authorities  given,  must  be  subject  to 
the  usual  modes  of  interpretation.  There  must  be 
many  tacit  exceptions  to  the  orders  for  detention. 
They  could  not  command  impossibilities^  either  na* 
tural  or  moral.  It  never  could  be  understood  to  be 
'  the  intention  of  the  Prince  Regent  to  authorize  any 
proceedings  in  violation  of  the  law  of  nations  nor 
vould  they  afford  any  justification  for  them. 

It  is  net  necessary  to  consider  the  original  state  of 
this  vessel.  The  question  is  not^  under  what  orders 
she  sailed  from  England,  or  arrived  at  New  Yorkj 
but  what  was  her  character  at  the  time  of  making  the 
capture. 

By  the  whole  tenor,  then,  of  this  uncontradicted 
testimony,  it  is  fully  established,  that  at  the  time  of 
seizing  this  vessel^  the  Alphea  was  sailing  under  a 
passport,  which  ^ad  been  granted  by  the  proper  au- 
thorities of  the  American  Government^  which  had 
y  been  accepted,  and  has  been  distinctly  admitted^  by 
the  commander  of  the  vessel.  That  he  had  availed 
himself  of  the  benefit  of  it^  not  only  whilst  he  con- 
tinued at  New  York,  where  be  would  otherwise  have 
been  seized^  but  likewise  tipon  his  voyage  to  protect 
himself  against  an  enemy^s  cruizer.    And  that  the 


844  CASES  DETERMINED  IN  THE 

ThcZoDXACK.    validity  of  the  passport  has  been  acknowledged  bj 
November  10th,   ^^6  Commander  in  Chief  upon  the  station. 

^®^**  Under  facts  so  clearlj  proved^  this  case  becomes 

subject  to  the  application  of  those  principles  of  pub- 
lic law  which  relate  to  captures  made  by  vessels 
having  a  passport^  or  safe  conduct. 

What  these  are  in  genera]^  is  so  wellj  and  so  com- 
monly understood^  that  it  is  scarcely  necessary  to 
enter  into  any  long  discussion  concerning  them.  No 
officer  in  his  Majesty*s  service  can  be  ignorant  of 
them.  It  is  universally  known  that^  by  passports^ 
privileges  are  granted  by  nations  at  war  to  parti- 
cular ships^  for  their  mutual  convenience.  They  are 
highly  useful^  since  they  contribute  to  soften  the 
severities  of  war^  and  to  promote  the  restoration  of 
peace.  They  are  therefore  observed  by  all  civilized 
nations  with  scrupulous  delicacy  and  correctness. 
^  They  are  certainly  in  the  nature  of  compacts^  be- 

cause there  is  something  to  be  done>  or  submitted  to^ 
on  both  sides,  and  one  nation  cannot,  by  any  acts, 
bind  another,  without  its  own  consent.  They  may  be 
therefore,  and  frequently  are,  the  subject  of  treaties, 
which  must  then  be  punctually  observed.  But  it  is 
not' necessary  that  there  should  be  any  express  agree- 
ment between  the  two  nations  in  question,  much  less 
any  particular  contract  entered  into  with  the  persons 
immediately  concerned.  They  are  founded  upon  a 
compact  of  which  the  terms  are  partly  expressed,  and 
partly  understood  from  general  usage,  and  they  de- 
pend upon  the  established  conventional  law  of  na- 
tions. To'  a  vessel  thus  employed,  in  a  communica* 
tion  between  the  two  countries,  with  a  passport, 
protection  from  capture  is  granted  by  the  one  nation^ 
iand  the  other  engages  that  the  vessel  employed  shall 
abstain  from  all  acts  of  hostility.  These  must  be  the 
tconditions  necessarily  tmderstood^  for  otherwise  such 
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vessels  would  thereby  be  on1y.enabled»  under  the    Tb6 zodiacs. 
protection;  to  annoy  more  effectually  the  protecting   ^^^^  ^^^ 
couBtry^  and  without  those  conditions^  understood  or         isi«. 
expressed^  no  passports  would  ever  be  granted,  and 
natiops  at  war  would  lose  tbe  benefit  derived  from 
them. 

Since  then  to  effect  the  intended  object  the  privi- 
leges must  be  mutual^  as  far  as  the  vessel  bearing  a 
passport,  and  all  vessels  which  she  may  encounter, 
are  concerned,  all  rights  of  war  must  be  suspended, 
and  a  partial  state  of  peace  roust  reciprocally  exist. 
In  case  of  a  violation  of  these  privileges  there  must 
be  tbe  same  mode  of  redress  on  one  side,  as  on  the 
other.  If  a  cartel,  or  a  flag  of  truce  is  taken,  it  is 
admitted  that  they  may  be  restored,  by  a  Court  of 
Admiralty,  to  an  enemy  claimant.  If  a  vessel  of  that 
description  should  make  a  capture,  the  owners  of  the 
captured  property  would  be  intitled  to  the  same  re- 
medy. A  Court  of  Admiralty  must  be  the  proper 
tribunal  in  both  cases,  and  the  capacity  of  the 
claimant  to  obtain  restitution  is  founded  in  each  of 
them  upon  the  same  principles-^a  partial  cessation  of 
hostilities,  and  his  being,  quoad  hoc,  in  the  King's 
peace. 

A  capture  then,  made  in  breach  of  these  conditions, 
is  a  wrong  done  to  the  party,  and  to  his  nation,  and 
.  18  a  departure  from  the  public  faith.  The  laws  of 
war  are  as  sacred  as  those  of  peace,  and  in  the  execu- 
tion of  the  delicate  trust  committed  to  this  Court,  of 
sitting  in  judgment  between  its  own  country,  and 
every  other  nation  in  the  world,  it  is  its  duty,  with 
the  most  unbiassed  impartiality,  to  administer  the 
same  rule  of  justice  to  the  enemy,  as  io  the  most 
friendly  or  allied  nation.  But  to  do  so  is  only  to  act 
in  conformity  to  the  universal  practice  of   Great 
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Tiie  ZoDucK.    Britain,  io  a  mode  of  conduct  which  has  ever  f  m 

the  basis  of  her  peculiar  character  and  glorj.  How- 
1819.  *  ever  unjustifiable  may  be  the  proceedings  of  other 
nations^  though  they  majr  commence  an  unjust  war 
against  her^  in  denying  her  the  right  of  self-defence 
against  hostile  measures  professedly  aimed  at  her 
destruction;  in  refusing  her  the  common  right  of 
claiming  the  services  of  her  own  subjects  in  the  time 
of  danger^  in  virtue  of  that  allegiance  in  which  thej 
have  been  born^  educated^  and  protected;  if  they 
should  have  charged  her  with  malicious  and  un- 
founded calumnies^  stilly  even  under  such  provoca- 
tionsj  I  trust  she  will  ever  exhibit  the  same  fair  ex- 
ample of  undeviating  justice^  and  unshaken  mag- 
nanimity. 

In 'a  case  therefore  like  the  present^  in  which  a 
young  and  inexperienced  officer^  through  inadvertence, 
has  been  guilty  of  infringing  a  solemn  duty,  it  is  the 
office  of  this  Court  to  remedy  the  evil  as  far  as  b  in 
its  power,  and  to  place  the  injured  party,  as  near  as 
may  \}e,  in  the  same  state  as  if  no  such  capture  had 
been  made,  by  a  restitution  of  the  property,  and  a 
liberal  compensation  for  all  losses  occa3ioned  by  the 
capture  and  detention. 

In  estimating  those  damages,  if  the  first  error  was 
occasioned  by  inadvertence^  I  am  sorry  to  be  under 
the  necessity  of  observing,  that  the  same  excuse  can- 
not  be  extended  to  the  subsequent  proceedings  since 
the  capture.  Vice-Admiral  Sawder  deposesu  that 
*'  upon  the  arrival  of  the  ship  Zodiack  at  Liverpool, 
in  this  province,  he  directed  that  every  possible  step 
should  be  forthwith  taken  for  the  immediate  restitu* 
tion  of  the  ship  and  cargo."  There  was  nothing  to 
have  prevented  their  being  immediately  restored  by 
the  consent  of  the  captors.    If  any  doubts  or  difficul- 
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ties  had   presented  themselves^  they  might  at  once    TheZowAci^ 
have  been  removed  by  an  application  to  the  Court—*-   jf^^gj^her  xoih 
Instead  of  complying  with  these  directions  of  the  ad-         ^^^^ 
miral^  three  months  have  been  suffered  to  elapse  since 
the  capture.     It  has  indeed  been  attempted  to  set  up 
an  excuse  for  the  delay  which  has  occurred,  by  a 
statement  that  the  vessel  and  cargo,  with  her  papers 
had  been  delivered  up  to  the  master  with  permission 
to  go  away,  but  that  he  afterwards  refused,  and  in- 
sisted upon  damages.     This  proceeding  aggravates, 
rather  than  alleviates,  the  propriety  of  the  captor's 
conduct.     If  a  restitution  by  consent  was  intended^ 
it  should  have  been  done  under  the  authority  of  this 
Court,  which  would  have  been  attended  wkh  little 
or  no  delay.     Such  clandestine  proceedings,  without 
bringing  captures  before  a  proper  tribunal,  after  they     . 
have  been  brought  into  port,  is  contrary  to  the  estab- 
lished practice  of  civilized  nations,  and  is  prohibited 
under  severe  penalties  by  the  laws  of  the  country. 

The  vessel  then  was  taken  on  the'  1st  o(  August, 
and  she  arrived  at  Liverpool  on  the  &th.  On  the 
28th  a  petition  was  brought  in  for  an  order  for  the  un- 
livery of  the  cargo,  on  account  of  the  leaky  state  of 
the  vessel,  yet  the  papers  were  not  brought  into  the  re- 
gistrvj  or  a  monition  applied  for,  till  the  3d  and  3d  of 
September.  The  captor  not  having  given  an  allega- 
tion, a  petition  was  61ed  upon  the  28th  of  September 
for  a  monition  to  compel  him  to  proceed  to  adjudica- 
tion, stating:  ''That  the  cargo  was  suffering,  and 
great  expense  incurred,  that  the  claimant  had  filed 
his  claim,  and  had  every  reasonable  expectation  that 
the  captor  would  have  consented  to  a  decree  of  res- 
titution without  further  delay,  as  hopes  to  that 
effect  had  been  given  them  on  account  of  the  avowed 
illegality  of  the  capture ;  but  to  this  measure,  the 


348  CASES  DETERMINED  IN  THE 

TheZoBtACK.  King's  advocate^  on  behalf  of  the  captors^  refused  to 
November  10th,'  ACcedc^  because  the  petitioner  insisted  upon  prosecut* 
isis.  ing  hjg  claim  for  damages.*"  The  Kiog^s  advocate 
appeared  to  this  monition^  and  moved  to  be  dis- 
charged from  it^  upon  grounds  then  stated,  which 
were  overruled  by  the  Court,  and  the  cause  now 
comes  on  upon  the  claimant's  monition.  Of  the  unne- 
»cessarj  delays  which  have  taken  place  in  this  cause^ 
especially  as  it.  appears  upon  an  uncontradicted  affi- 
davit, that  they  were  employed  to  induce  the  claim- 
ant to  recede  from  pursuing  this  j  ust  claim  for  damages^ 
this  Court  must  express  its  decided  disapprobation. 

This  vessel  upon  her  capture  was  ordered  to  pro- 
ceed to  Halifax,  but  the  master  swears,  that  '^  The 
prize-master  being  very  young  and  inexperienced,  be 
has  reason  to  believe  that  in  consequence  thereof^ 
and  of  the  bad  management  on  board  the  ship,  she 
struck  on  Magged  Island  reef,  and  received  so  much 
damage  that  she  was  obliged  to  put  into  the  port  of 
Liverpool,  in  this  province.  It  was  found  upon  ex- 
amination that  she  had  received  so  great  damage  that 
it  became  necessary  to  take  out  part  of  her  cargo» 
and  to  keep  the  pumps  going.  In  this  state  she  re- 
mained until  the  18tb,  on  which  day  the  ship  was 
delivered  up  to  the  claimant,  when  he  sailed  from 
Liverpool  with  part  of  her  cargo,  the  other  part 
being  brought  to  Halifax  in  vessels  hired  for  that 
purpose,  it  beiug  necessary  to  lighten  her.  Since  her 
arrival  the  residue  has  been  taken  out  and  placed  in 
stores ;  that  a  considerable  part  of  it  has  been  de- 
stroyed by  the  breaking  down  of  a  store — From  all 
which  losses  and  accidents,  the  voyage  of  the  said 
ship,  and  her  original  destination,  has  been  totally 
lost,  and  great  damages  and  expenses  have  been  in- 
curred^ and  large  sums  of  money  required  for  re- 
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pairs/*     This   statement   is   ftilly  confirmed  by  the    TheZoDiAw. 
deposition  of  the  first  mate^  and,  as  far  as  he  had  op-   ^^^„  ^oui, 
portunity  of  observing,  by  the  second  mate,  and  is         ^^^*' 
uncontradicted  by  any  evidence  on  the  part  of  the 
captor.     Where  a  capture  is  unjustifiable. upon  the 
face  of  it,  the  claimant  is  entitled  to  a  compensation 
for  such  damages  as  may  have  happened  in  conse- 
quence of  it,  even  by  unavoidable  accident.     But  iq 
this  case  there  is  a  stronger  ground,  for  the  injury 
to  the  vessel  and  cargo  appear  to  have  been  occa- 
sioned by  the  unskilfulness  of  the  prize-master,  for 
whose  misconduct,  negligence,  or  ignorance,  the  cap- 
tor is  specially  answerable. 

Considering  then  the  manifest  illegality  of  the 
original  capture,  and  likewise  that  the  delay  has 
been  solely  owing  to  the  captors  themselves,  they  can 
have  but  little  reason  to  complain  of  an  undue 
severity,  if  the  Court  decree  to  the  claimants  the 
restitution  of  this  ship  and  cargo,  together  with  a 
full  compensation  in  costs,  damages,  .-expenses,  and 
demurrage,  for  the  losses  which  have  been  sustained, 
and  which  it  awards,  not  upon  the  score  of  a  vindic- 
tive penalty,  but  as  a  mere  measure  of  common  jus- 
tice; not  to  punish  the  ofiender,  but  to  save  harmless 
the  innocent  sufierer ;— not  to  bestow  a  boon  upon 
the  enemy,  but  to  vindicate  the  honour  of  Great 
Britain. 
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14th  oi  August.    And  a  bill  of  sale  from  Thompson 
to  JLawsoUf  17th  oi  August. 

On  the  part  of  the  Captors  the  King's  Advocate^ 
and  Uniacke  contended^ — That  the  claimant,  who 
appears  a  British  subject,  in  this  cause,  cannot  be 
considered  as  such,  his  domicil  having  been  paid 
for  several  years,  in  the  United  States  of  America. 
He  was  engaged  in  trade  as  an  American  at  the 
time  of  the  capture,  and  was  then  sailing  under 
American  colours,  though  possessed  of  a  British 
register,  in  which  he  appears  to  be  the  owner  of  the 
ship.  There  is  much  deception  in  every  part  of  the 
case;  the  papers  are  in  general  false,  and  the 
whole  concern  is  enveloped  in  mystery  and  double 
dealing.  Added  to  all  this,  the  ship  was  seized  at 
Norfolk  for  a  breach  of  some  law  or  regulation  of 
the  States,  or  perhaps  as  British  property,  claimed 
by  Mr.  Lawson  as  an  American^  and  afterwards 
virtually  ransomed  by  him  in  violation  of  the  Prize 
Act.  Upon  these  several  grounds  he  cannot  be 
entitled  to  restitution  or  further  piroof. 

The  Solicitor  General  for  the  Claimant  contended^ 
That  admitting  the  claimant  to  have  been  residing 
two  or  three  years  in  Norfolk^  previous  to  the 
American  declaration  of  war,  such  residence  was 
for  a  particular  and  temporary  purpose,  uncon- 
nected with  views  of  trade,  and  not  completed  at 
the  time  of  the  declaration  of  war.  That  the  claim- 
ant is  a  British  born  subject,  and  should  be  al- 
lowed a  reasonable  time  for  making  his  election  in 
the  present  ambiguous  state  of  affairs,  either  to  re- 
main in  America,  or  'to  prepare  for  a  return  to  bis 
native  country,  in  the  event  of  war  being  declared 
by  his  own  government  against  the  United  States  of 
America.    That  should  a  determined  war  exist  be- 
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l\rfen  the  two  couotries,  be  hfiis  decliared  his  inteb- 
(ion  of  retuniitig  home,  and  indeed,  this  is,  at  all 
events,  his  resolution,  when  the  business  which 
carried  him  to  America  is  completed.  The  decep- 
tion and  mystery  alluded  to  in  this  rase  are  per- 
fectly consistent  with  designs  of  innocence  and 
good  faith  on  the  part  of  the  claimant  The  falsity 
of  his  papers  as  well  as  bis  flag  was  intended  as  an 
itnposition  upon  American  cruizerst  The  fraud, 
therefore,  is  justifiablev  and  the  claimant  entitled 
to  further  proof,  upon  all'these  points,  if  not  ID  the 
restitution  of  his  property.  With  regard  to  the  aU 
ledged  ransom  of  the  ship,  no  act  of  the  cldmant 
in  that  transaction  can  be  termed  a  ransom,  which 
can  only  apply  to  cases  of  prize  captured  by  die 
enemy. 

Judgment — Dr.  Croke. 

Tliis  vessel  and  cai^  are  claitned  as  British  pro* 
perty.  If  they  shall  prove  to  be  so  the  party  will 
foe  intitled  to  restitution,  otherwise  they  must  be 
remanded  to  safe  custody  under  the  Orders  in 
Council,  as  American  property. 
All  ailments  deduced  from  the  register  may  be 
at  once  dismissed.  Whether  this  document  hils 
been  improperly  obtained,  or  whether  the  vessel 
was  intitled  to  it,  are  immaterial  consideratioms, 
for  all  the  Acts  of  Parliament  by  which  registiers 
are  regulated,  relate  only  to  the  commerce 
within  the  British  dominions,  not  to  a  trade  like 
this  between  foreign  countries. 

It  was  argued  on  the  part  of  the  captors,  that  the 
repurchase  of  this  vessel  after  it  had  been  seized  in 
the  United  States  amounted  to  a  ransom,  -and  came 
within  the  provisions  of  the  Act  49  Geo.  IIL' 
and  indeed,  under  the  authority  of  the  case  ^f 

2a 
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^^^      Bavdoek  against  Rockwood  (8  T.  R.  268.)  I  should 

Patriot,      hold  that  a  repurchase  of  a  vessel  before  condenma- 

v^cmUrtd^    ^io°t    Under  the  interlocutory  decree  of  a  Prize 

^^^*        Court  must  be  considered  as  a  ransooit  and  would 

subject  the  party  to  all  the  effects  of  that  statute. 

But  it  applies  only  to  cases  where  the  vessel  has 

been  seized  as  prize^  on  account  of  hostilities,  not 

.  where  the    seizure   has   been    made  upon   other 

,  grounds,  as  for  a  breach  of  revenue  laws  for  in- 
stance. Now  in  the  present  case  the  Master  swears 
that  she  was  seized  for  a  breach  of  the  Non-Inter* 
course  Laws.  It  does  not  appear  from  the  pro- 
ceedings amongst  the  papers,  on  what  ground  the 

.  prosecution  was  commenced,  and  therefore  I  think 
the  Court  is  not  sufficiently  in  possession  of  the 
fistcts,  to  decide  upon  them,  if  it  should  be  neces- 
sary. 

Very  great  doubts  may  be  entertained  with  re- 

.spect  to  the  real  property.  From  the  mode  in 
which  the  vessel  was  repurchased  from  the  mariners, 
in  which  Thompson  managed  every  thing  relating  to 
the  caigo,  and  from  the  evidence  both  of  the  mas- 
ter and  the  mate,  there  is  great  reason  to  believe 

«tbat  he  was  owner,  in  part  at  least  But  without 
entering  into  this  point,  allowing  the  facts  to  be  as 

.  stated  in  the  claim,  and  that  Lawson  was  the  un- 
disputed  owner  of  ship  and  caigo,  it  becomes  a 
question  upon  hib  national  character,  this  is  clear. 
A  British  subject  may,  indeed,  have  a  temporary 
lesidence  ii^  the  enemy's  country,  for  a  special 
purpose,  and  Lawson  swears  that  he  went  to  Amo- 

.  rica  merely  to  settle  his  brother's  affitirs,  and  in* 
tended  to  return  when  they  were  completed.  But 
no  instance  can  be  found  in  which  property  was 
restored,  where  a  man  had  resided  for  three  years, 
with  an  indeterminate  period  of  future  residence  to 
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%e  Added  to  it.  He  has  likewise  beea  engaged  in 
traffic  uncoDBected  with  his  brother's  concerns. 
He  bought  this  veMsel^  and  employed  her  in  freight* 
jog  Americmt  goods.  If,  indeed,  be  bad  intended 
to  retam  to  Or^ai  Britain  in  this  voyage,  he  might 
have  invested  his  funds  in  a  cai^,  for  the  purpose 
^  withdrawing  it,  with  himself,  to  his  native  conn* 
try..  But  no  such  design  appears ;  he  does  not  in» 
timate  that  such  was  his  intention,  and  as  he  states 
Abi  he  proposed  to  continue  in  the  United  States 
till  his  brother's  affairs  were  wound  up,  which  was 
not  yet  done,  it  was  evidently  his  intention  to  re* 
turn  with  his  vessel  to  the  United  States^  which  was 
«till  to  continue  in  carrying  on  an  American  trade, 
not  connected  with  bis  brother's  concerns,  and  %lU^ 
liostHities  had  commenced. 
I  condemn  the  ship  Vkd  cargo. 


The 

SfshooDcr 
•  Patriot. 

"  '  If 

JSoumbtr  sd. 


The  Abivail,  Johnson 

ON  the  part  of  the  Captors,  the  King's  Advocate^ 
and  Crofton  IZmiicA^.-^This  ship  is  claimed  by 
the  enemy,  under  a  protecting  licence  granted  to  Sor 
muei  Williams^  Esq.  of  London,  and  not  to  any  one 
lof  tiie  several  claimants  of  the  ship  or  cargo.  She 
was  captured  by  an  American  Privateer,  on  her 
Toyage  from  Liverpool  to  Norfolk^  on  the  ground 
of  her  having  the  licence  on  board  as  a  British 
passport,  and  was  recaptured  by  Sir  John  Beres-' 
ford,  in  die  PoieiierSj  who  brought  her  to  this 
port  for  adjudiralion.  At  all  events,  the  captors 
are  entidecl  to  salvage,  the  property  having  bees 
pot  in  jaopwndy  by  the  capture^    It  is  true  JIfn  JU^ 
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abI^il.  ^^  ^  sabmitted  all  cases  of  this  aataM  tto  Urn 
consideration  of  congress,  b«t  llwn  exists  a  stroof 
probability  that  Amerieam  Aipk  afsiling  themselTaa 
of  ail  enemy's  protection  will,  in  the  courts  of  their 
own  country,  be  adjudged  liable  to  oomleniiiationy 
If  so,  there  is  a  merit  in  the  rencaptor^  for  which 
the  captors  are  entitled  to  be  paid.  Bat  it  mxy 
also  be  contended  that  the  licence  itself  can  aflbid 
BO  protection  to  the  ship,  il  not  having  been  granted 
upon  the  application  of  the  claimants,  and  it  not 
appearing  to  have  been  obtained  even  on  their  ac- 
count The  construction  of  such  licmices  cannot 
be  tpo  strict,  as  it  is  the  iotdntion  of  the  goveni- 
ment  to  grant  them  only  to  those  with  wfaosD  Isha 
iodulgeoce  may  be  safely  trusted*  3fr.  WilMmm 
is  here  the  only  grantee,  and  yet  the  fdiippers  ara 
all  merchants  of  Liverpaolj  apparently  uaacqiHdnled 
with  that  gentleman.  They  cannot,  therefore,  have 
the  benefit  of  a  licence  not  intended  for  them.  A 
question  may  also  arise,  as  to  the  capture  on  the 
part  of  the  privateer,  whether  that  event  does  not 
destroy  the  effect  of  the  Uceoce. 

The  Solicitor  General  for  the  Claimants  observed, 
that  no  question  could  arise  as  to  the  validity  of 
the  licence.  This  protection  has  been  granted 
upon  {{olid  grounds  of  national  policy,  and  ahooM 
be  construed  with  the  most  extensive  libentity. 
Jt  is  totally  immaterial  whether  the  claimants  be  tba 
real  applicants  or  not,  as  the  main  ol^ject  of  the 
licence  is  to  permit  and  protect  the  traaapoftatioa 
of  British  merchandize  by  the  merohant  whoever 
he  may  be,  to  a  port  of  the  United  States  of  Amsh 
rica.  This  licence,  it  is  true,  is  granted  .<o  JM^. 
WiUiams  alone,  b^t  it  is  eq.aally  obvious  tthat  Jie 
has  acteid  in  the  a&ir  as  the  mere  agent  of  cartain 
Liverpool  inerchants  who  are  the  shippeis  of  thf 
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cwfo.    It  18  grwted  m  fiiFour  of  BritisA  commivoe,      aJ^Ll. 

W^  M  entitled  to  support  by  every  fair  aDd  liberal 

•ttoatruction  tbal  tbe  worfis  aod  spirit  of  it  will  ^^ISi;^ 
vrarraot^  aod  nore  especially  as  tbe  faith  of  go- 
Temment  is  pledged  by  it  to  the  enemy  merchant 
who  is  now  suffering  under  tbe  use,  and  not  the 
abuse  of  it.  While  sailing  under  its  protection 
ngaioat  Bfitiih  creisers,  the  ship  is  captared  by  a 
privateer  of  h^  own  couptry,  and  being  afterwards 
.f&<aptured  by  the  Paidien.  is  brpnght  into  this 
port  for  adjndication,  and  an  attempt  is  now  made 
not  only  to  obtain  salvage  for  re-capture,  but  to 
condemn  the  ship  and  cargo  as  the  property  of  the 
enemy  for  an  abuse  of  the  licence.  Upon  tbe  prin- 
cipal ground  the  captors  cannot  be  serious  in  the 
prosecntion,  and  as  to  the  question  of  salvage,  so 
far  from  any  merit  appearing  in  their  conduct  upon 
which  to  found  it,  it  was  the  duty  of  the  Poiciiers 
to  have  &cilitated  the  continuance  of  the  ship's  voy-* 
age,  after  the  re-capture,  as  the  licence  was  still  io 
operation  imd  the  capture  by  the  privateer  could  ' 
not  affect  its  validity.  Indeed,  the  interference  of 
the  Poiciier$  was  no  boon  to  the  ship,  for  the 
prize  crew  of  the  privateer  were  carrying  her  to  n 
port  of  the  United  Stales^  in  which  their  differences 
would  have  been  adjusted,  and,  if  she  were  now 
restored,  she  must  pursue  her  voyage  to  the  very 
port,  perhaps,  to  which  the  privateer's  crew  were 
conducting  her.  But  no  injury  would  have  been 
sustained  by  her,  even  through  the  laws  of  her  own 
country  (a  c^^uestion  in  which  the  re-captor  has  no 
concern),  ns  Mr.  Madison  has  recommended  the 
peculiar  situalion  of  these  licensed  ships  to  tb^ 
consideration  of  Congress.  This  is  certainly  a 
case,  upon  the  point  of  salvage,  primof  impressiauis, 
but  txot  attended  with  Qiucb  difficulty,  there  being 


abH'ak^      ho  feet  upon  trhicb  ttny  clahn  of  mertftorioay  ooii^ 

iw-  ^    duct,  on  the  |mrt  of  the  re^captors,  can  be  founded^ 

tw^^     consistent  with  those  equitaUe  rules  wbieh  have  h^em 

established  in  all  general  (x^es  of  reward  for  ser« 

▼ices  reiKlered  by  re-caplure^ 

JoDOMENt.-^I>r^  Croke^ 

This  ship  ^afs  taken  by  the  Paietters,  f^ftJ^in 
P.  Beresjordf  toininiander.  Sbe  was  clainied  by 
the  Master  for  Paul  Simpson  of  Newbury  P&rii 
and  the  cargo,  consisting  of  dry  goods,  salt,  earfteq 
tvare,  arid  coals,  loaded  at  JLiverpooli  for  Paui 
Simpson^  Messrs.  Leaeh  and  Otakam  of  VirgtmOi 
and  otheiis.  She  sailed  on  the  I2tb  of  Aa^usti 
1812,  bound  to  Norfolk  in  Virgmia^  under  a  Iw 
cence  from  the  Brilish  Seorelary  of  State^  On  the 
]6tb  of  September  she  was  boarded  by  an  American 
privateer,  called  the  jPVr5/  Consult  which  took  pos^ 
session  of  ber,  sent  an  officer  and  men  on  board« 
and  directed  them  to  proceed  to  Portsmouth  in 
New  Hampshire.  On  the  21st  of  September^  she 
was  retaken  by  the  Poictiers,  and  »eBt  lo  HaliJ'ajc. 

The  licence  Was  dated  the  2:3d  of  Jultf  1812,  and 
signed  Siitmouth,  It  was  granted  to  S.  Williams^ 
and  the  operative  words  were  **  we  do  hereby  |eir« 
mit  them  to  export  on  board  the  American  ship  Abi^ 
gail,  from  Liverpool  direct  to  any  port  of  the  United 
States^  a  cargo  consisting  of  such  goods  as  areper^ 
mitted  by  law  to  be  exported  (being  eitker  British 
or  Amerie  in  pi'operty)  and  protocting  the  said  ve»*> 
set,  and  the  goods  as  aforesaid  from  capture  or 
molestation,  by  any  ship  of  war  or  privateevi  on  ao* 
count  of  any  hostilities  that  may  exist  during  th^ 
time  of  the  said  voyagei  and  during  her  return  to 
JLiverpooti  with  the  said  cargo,  in  case  she  should 
tiot  be  permitted  to  Isiqd  in  the  United  States^    Prc^ 
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"vided  the  vessel  shall  clear  before  the  15th  ofAugust^      Abigail 
and  to  last  for  one  voyage  only**.     ludorsed  was  a   ■ 
clearance  from  the  Custom  House  at  Liverpool,      ^^sii!*^ 
dated  the  8th  of  Avgust,   and  annexed  iivas  the  or- 
der in  councrl  for  the  licence  of  the  23d  of  July,  and 
likewise  a  release  by  the  Marshal  from  the  embai^go 
imposed  on  the  3\8t  July,  under  the  order  of  the 
Ist  of  Augu$tj  as  to  licensed  ships. 

There  are  two  distinct  questions  in  this  case. 
First,  whether  the  ship  and  cargo  are  liable  to 
seizure  and  detention,  under  the  Prince  Regent's 
Orders  in  Council,  notwithstanding  a  licence  which 
was  on  board ;  and,  secondly,  if  not  liable  to 
detention,  whether  the  captors  are  entitled  to 
salvage  for  recovering  the  property  from  an  Ame^^ 
rican  privateer. 

Upon  the  first  question  it  has  been  argued  that 
it  is  doubtful  whether  this  is  the  vessel  for  which 
the  licence  was  granteti,  on  account  of  a  variation 
in  the  tonnage  between  the  licence,  and  the  certifi- 
cate of  the  Custom  House  at  Liverpool^  which ^8 
indorsed  upon  the  back  oi  it.  In  the  licence  she 
is  described  as  a  vessel  of  309  tons,  in  the  certifi- 
cate 295  tons.  The  difference  is  only  fourteen  tons, 
and  when  it  is  considered  that  various  modes  of 
measuring  lead  to  different  results,  and  that  even 
in  reducing  to  practice  the  same  rules  of  admea- 
surement, though  in  theory  mathematically  exact, 
some  small  error  may  be  committed  without  any 
intention  of  fraud,  the  variation  is  too  trifling  to 
support  a  conclusion  that  this  is  not  the  vessel  to 
which  the  licence  was  granted.  The  identity  of  the 
vessel  is  sufficiently  provetl  upon  other  grounds. 
The  Abigail  is  proved  to  have  been  always  her 
name,  and  the  same  master  who  is  specitied  in  the 
licerc  ,  was  appointed  to  the  comniaud  before  the 
vovfg.  commeiiced  iu  i\it  t  uiuU  ISiates.     She  ap- 
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Abigail       P^^*'s  to  have  been  under  the  fltrections  of  the  per- 
— ^ — — ^-^    son  who  obtained  tlie  licence,  during  the  time  ^h^ 

^%\V.*^'  was  in  England^  and  the  shortness  of  the  period 
between  th^  date  of  the  licence  and  the  clearing 
out,  being  only  a  fortnight,  precludes  ali  pohsibility 
of  fraud,  or  that  any  improper  application  coalil 
have  been  niade  of  the  document. 

It  has  been  likewise  contended,  that  Mr.  WiU 
\ianis^  to  whom  thf;  licence  was  p^ranted,  was  not 
the  exporter  of  these  goods,  and  that  name  does 
not  appear  in  the  bills  of  ladings  This  questioD  de- 
pends upon  the  words  of  the  licence,  and  the  legal 
interpretation  to  be  put  upon  them. 

In  the  late  war,  and  in  th^  earlier  part  of  the 
present,  licensees  were  considered  as  privileges 
granted  to  individns^ls  for  their  own  benefit,  and  in 
which  the  luition  at  large  was  but  little,  or  remotely 
interested.  They  were  therefore  held  liable  to  the 
same  strict  construction  with  other  similar  grants. 
Yet  this  rule  was  never  applied  in  a  narrow  cap- 
tious manner^  find  if  the  apparent  intention  of  go^ 
vernment  wa^  complied  with,  and  there  was  no 
suspicion  of  fraud,  a  sufl^cient  liberality  was  al- 
lowed in  the  construction.  Of  late,  when  the  ex- 
traordinary mode  of  warfare  carried  oh  against  this 
country  bad  requireil  new  expedients  to  coun- 
teract it^  licences  to  a  great  extent  have  been  granted 
to  relieve  the  stagnant  trade  of  the  country,  and 
this  measure  so  highly  bepeficial,  or  even  neces- 
sary, has  been  facilitated  by  the  adoption  of  a  stilt 
more  liberal  latitude  of  constructiop. 

We  have  only  to  enquire,  therefore,  into  the  ap-. 
parent  intention  of  government  in  this  permission  t0 
Mr.  Williams  to  export. 

It  is  pretty  evident  that  it  was  not  the  object  to 
confine  the  exportation  to  Mr.  IViUiamis  own  prot 
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perty.  For  thoiiglv  generally  speaking,  a  licence  ^  The 
to  export  is  iiuderstood  to  mean  that  the  goods  shall  - 
be  shipped  upon  the  exporter's  own  account,  yet  ^^si?*** 
|;bis  inference  iq  destioved  when  other  words  de-r 
scriptive  of  the  property  are  added.  If  it  was  in- 
tended to  have  been  confined  to  his  property,  a 
clause  in  the  alternative  would  not  have  been  sub? 
Joined,  "  either  American  oxSritish  property,"  be-j 
clause  Mr.  Williams  being  well  known  to  be  origin 
naliy  an  American^  but  for  many  years  settled  and 
acting  ^s  a  merchant  in  England^  his  national  mer- 
cantile character  was  evident,  and  a  latitude  in 
(bat  respect  would  b^ve  been  unnecessary.  But 
the  description  of  the  property  in  the  licence  haa 
been  perfectly  complied  with,  it  might  have  been 
either  British  or  American^  it  is  claimed,  and  it 
has  not  been  disputed,  to  be  the  property  of  a  citi- 
zen of  I  he  United  States. 

As  little  can  it  be  said,  that  it  was  necessary  that 
Mr.  Williains  should  have  "been  the  actual  lader, 
that  is»  that  he  should  have  put  the  goods  on  board 
in  the  character  of  shipper.  This  is  an  immaterial 
part  of  the  business  of  supplyipg  a  cargo,  which  is 
usually  transacted  by  ship  brokers  and  agents,  and 
indeed  it  is  evident  from  the  licence,  that  it  muist 
|iave  been  in  the  contemplation  of  those  by  whom  it 
was  granted,  that  he  should  not  himself  perform  thia 
office.  I][e  is  described  as  a  merchant  of  London^ 
fipd  the  goods  ^e  directed  to  be  exported  from  Xi- 

If  then  it  was  not  required  that  Mr.  Williams 
should  be  either  the  proprietor  or  the  actual  shipper 
of  these  goods,  what  must  have  been  the  intention 
pf  government  in  this  permission  to  him  to  export. 
\\  must  have  meant  that  the  exportation  s^quI^  be 
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The         made  under  .his  directions,  controul,  managemeDt, 

Abigail* 

I     or  agency, 
^Wi"^  Of  this  fact,  respecting  the  goods  claimed  for 

Pcttd  Simpson^  the  owner  of  the  vesse),  there  is 
sufficient  proof.  The  master  deposes,  that  the  ves- 
sel has  been  under  the  management  and  directions 
of  Mr.  Williams f  during  the  time  she  was  in  England 
with  respect  to  her  employment  in  trade,  and  that  he 
corresponded  with  him  on  the  concern  of  vessel  and 
caigo.  That  he  left  the  money  arising  from  the 
freight  of  the  outward  cargo  in  the  hands  of  Mr. 
Williams,  and  drew  on  him  for  the  payment  of' 
these  ^oodst  Here  is  fbll  proof  that  these  goods 
were  exported  under  the  authority  of  Mr.  Williams^ 
and  therefore  that  the  terms  of  the  licence  have 
lieen  cofnplied  with. 

As  to  the  rest  of  the  cargo,  though  1  think  this 
amounts  to  an  indirect  proof,  and  presumption,  that 
all  the  goods  on  board  were  shipped  under  his  per^ 
missiop  at  least,  as  he  had  the  whole  management 
of  the  vessel.  If  it  were  necessary  to  send  across 
the  Atlantic  for  further  proof,  perhaps  it  might 
not  be  required  to  put  the  parties  to  further  delay 
and  expence  for  that  purpose ;  but  as  the  master 
is  here,  his  affidavit  may  be  satisfactory  upon  that 
head, 

1  restore  therefore  the  vessel  and  Simpsan^s  part 
of  the  cai^o,  and  direct  further  proof  as  to  the  re- 
mainder.   (The  master's  affidavit,  which  was  after- 
wards brought  in,  having  been  held  to  be  satisfac- 
tory, the  rest  of  the  cargo  was  restored.) 

I  proceed  now  to  the  second  question,  whether 
the  recaptors  are  entitled  to  salvage? 

Many  rases  are  reported  respecting  recaptures 
of  B'.'Ush  pro|  erty,  and  of  the  property  of  allies 
and  neuuais  from  the  enemy,  but  the  present  I  be? 
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Mere  to  be  perfectly  new  and  unprecedented.    It  is      a"^^  ^ 

tbe  recapture  of  a  vessel  and  cargo  belonging  to   . !^ 

subjects  of  the  enemy,  from  a  cruizer  of  their  own  ^^sit!'*' 
nation.  But  if  these  particular  cirouniMances  are 
novel,  they  may  be  referred  to  principles  which  are 
old  and  well  established.  For  thougfb  tbe  ship  and 
cai^o  belong  to  an  enemy,  they  are  placed*  by  tbe 
licence  in  a  state  of  temporary  neutrality,  Tbey 
are  entitled  to  all  the  rigbtSi  and  are  liable  to  aJI 
tbe  oblii^ations  of  that  state,  and  in  deciding  this 
question  tbe  Court  will  apply  the  same  rules  as  are 
applicable  to  vessels  of  a  neutral  chanicter.  Whilst 
sailing  under  this  protection,  if  a  British  vessel 
has  rendered  this  property  such  services  as  would 
be  a  subject  for  salvage  in  a  neutral  case,  the  re^ 
captors  would  undoubtedly  be  equally  entitled  iq 
tbe  present. 

Without  any  particular  reibrcnce  to  the  relations 
of  peace  or  war,  nothing  is  more  conformable  to 
Justice  and  equity  than  that  Where  property  has 
received  a  material  bene^t,  as»  for  instance,  by  be- 
ing saved  from  4o8s,  tbe  salvors  should  receive  a 
fair  compensation  for  their  services.  The  only 
point  for  investigation  in  this  case  is  to  ascertain 
whether  the  property  by  the  recapture  was  pre^ 
served  from  any  real  hazard  of  being  lost  to  tbe 
owner,  and  that  the  risk  was  of  such  a  nature  that 
a  salvage  can  reasonably  be  claimed. 

Tlie  fiicts  which  relate  to  this  claim  were  these* 
This  vessel  being  bound  to  Norfolk  in  Virginia^ 
was  captured  by  an  American  privateer,  and  under 
the  charge  of  an  officer  and  men  was  directed  to 
proceed  to  Parismouth  in  Mew  Hampshire.  Mean«- 
time  she  was  retaken  by  the  Poicliers  and  sent 
here.  To  determine  the  question  of  salvage  we  have 
(ml^  to  euqiiir^  ^hftt  danger  of  loss  the  property 


9M  OASES  DETERMINED  IN  THE 

Anoliu      ^o^l<l  ^^^^  1>MD  liable  to  from  this  first  capture, 
if  the  privateef  had  succeeded  io  seadiog  it  into 


^%S^     Portsmouth. 

As  the  capture  was  made  qot  by  a  piratical  ?efr« 
sel,  but  by  a  ship  of  war,  duly  eooimi^sioDed,  the 
dai^r  is  not  to  be  ^tipated  by  auy  Ti^ue  soppo* 
aitions  of  lawless  violeuce,  bat  frooi  the  e£k^  of 
<i  lawful  power  ^nd  authority  applied  to  the  case  of 
Maure,  to  the  oousequenoe  which  would  have  eiH 
sued  from  a  prosecution  in  the  courts  of  the  Umtetl 
Slt&te$,  after  their  arrival  in  port 

Upon  what  lq;al  grounds  then  was  the  seirara 
inade,  and  would  a  confiscatiou  have  necessarily 
followed  ?  The  master  deposes,  *'  that  he  believes 
that  she  was  seized  on  suspicion  of  having  BtUisk 
property  on  board.''  Now,  on  this  ground  it  ia 
clear  that  it  was  perfectly  secure,  because  after  the 
investigation  which  has  taken  place  here,  there  ia 
no  proof,  or  eveq  supposition,  that  the  property  ia 
otherwise  than  Americ^^Ui  as  it  is  claimed. 

Neither  was  the  property  liable  to  have  been  con^ 
deraned  as  having  beeq  implicated  in  a  trade  with 
the  enemy.  As  the  vessel,  and  the  funds  mith 
which  the  cargo  was  purchased  were  in  J^ngkmdtit 
the  declaration  of  war,  the  parties  had  a  right  to 
withdraw  their  property,  and  indeed  it  appears 
from  (he  case  of  the  Monsoon^  and  other  vessels^ 
which  have  arrived  iu  the  States  under  similar  cir- 
cumstances^ that  they  have  not  bee^  proceede4 
against  upon  that  ground. 

It  only  remains  therefore,  that  a  praaecntioii 
could  have  taken  place  against  this  vessel  and 
^argo,  for  trading  with  Great  JBrilain  in  violadon 
of  the  nonrintercoarse  laws. 

Supposing  theti,  for  the  presaif,  the  fact  that 
^ey  ^ould  cei^tainly  hftve  been  confiscated^'  the  case 
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would  siniid  thus:    The  property  of  a  rabjectot     ^mLk 
the  United  States^  being  fomid  in  the  act  of  breaking  — 

the  laws  of  hta  own  country,  is  seized  by  a  lawful  iMik 
fMBtliortty  of  that  country  for  the  purpose  of  exact- 
ing the  penalty,  but  is  rescued  by  a  BritUk  vessd. 
I  do  not  see  how  a  foreigner  can  be  justified  in  thus 
interferiDg  between  the  lawe  and  tiie  subjects  of 
another  country,  or  at  least  on  what  ground  he  can  . 
claim  a  reward  for  so  doing.  It  was  their  own  aflain 
It  was  the  effect  of  municipal  laws  to  which  the;  party 
faimself  had  given  an  implied  assent  by  the  consti- 
tution of  hit  country.  To  prevent  the  operation  of 
the  laws  of  a  state,  and  thus  to  bebome  accessary 
to  the  violation  of  them,  if  not  an  immoral  and  un« 
justifiable  act,  yet  certainly  does  not  compose  a 
case  of  such  moral  and  legal  merit  as  to  be  entitied 
to  a  direct  sanction  from  any  tribunal  which  is 
'"guided  by  the  general  principles  of  justice  and 
equity.  The  state  of  hostilities  does  not  afiect  the 
question,  because  it  bears  no  relation  to  the  inter* 
nal  legulations  of  the  enemy's  country,  which  are 
in  no  respect  the  object  of  any  of  the  operations  of 
war«  This  court  cannot,  indeed,  inforce  the  la^s 
^  other  countries,  but  there  is  a  very  material  dif* 
lerence  between  giving  them  eflect,  and  granting 
a  reward  for  impeding  their  operations.  If  a  Bru 
HA  vessel  was  seized  by  the  officers  of  the  customs 
of  an  English  port  in  the  act  of  smuggling,  and 
was  rescued  by  a  foreigner,  could  a  court  <^  justice 
be  found  in  any  civilized  conntry,  which  would 
•ward  falvage  for  the  recovery  ?  In  that  case,  as  ii| 
the  present,  the  service  might  have  been  beneficial 
to  the  party,  but  it  would  not  be  of  such  a  nature 
as  to  lay  a  foundaticin  for  a  judicial  reward. 

But  it  does  not  seem  that  any  great  danger  of 
rfPfiTatio"  was  to  be  apprehended,  since  the  |i«r« 
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ABi^oft.      ties  tfaemselves  bad  voluntarily  exposed  tberiiselveg 
>^     ■    I  ■    ■   to  the  fill!  hazard  of  it,  by  their  orig^inal  voyage. 

"^pil!*^  F^f  it  is  admitted  that  the  vessel  abd  cargo  would 
have  been  equally  liaUe  to  confiscation  if  they  af- 
rived  at  NmfM  according  to  their  destination. 
Nay,  it  is  even  now  alledged  by  the  parties,  that  if 
this  vessel  should  be  released,  it  is  their  intention 
not  to  avail  themselves  of  the  permission  in  the 
licence  to  return  to  Liverpool^  but  to  pursue  their 
original  voyage  to  Norfolk.  And  this  is  not  impro- 
bable, because  several  vessels  which  have  been 
discharged  by  this  court,  under  the  same  general 
circumstances,  have  actually  proceeded  to  the 
.  United  States.  In  fact,  it  appears  that  they  had 
good  reason  to  presume  upon  their  safety.  The 
president  in  his  last  message  to  congress,  of  the 
4th  November^  having  taken  into  his  consiileratiost 
the  case  of  vessels  like  the  present,  which  bad  been 
in  England  when  the  revocation  of  the  orders  io 
council  took  place^  and  were  laden  with  British 
manuiactures,  under  an  erroneous  impression  that 
tlie  non-intercourse  act  would  immediately  cease  to 
operate,  states  expressly  not  only  that  "  the  trea 
sury  department  was  vested  with  powers  to  mitigate 
forfeitures,  but  that  congress  would  interfere  to 
make  farther  provisions  in  their  favour."  But  what* 
evw  was  the  degree  of  probability  of  confiscation, 
the  admission  before  stated  seems  to  me  to  be  ab- 
solutely conclusive  in  the  case.  If  in  pursuing  their 
original  intended  voyage,' before  they  had  been  seized 
by  tbe  American  vessel,  they  had  been  met  and  taken 
by  a  British  cruiaer,  could  the  captor  have  claim^ 
.  ed  salvage  for  rescuing  them  fix)m  a  danger  which 
they  had  voluntattly  chosen  to  risk?  Since  then  this 
vessel  was  not  in  greater  danger  of  confiscation 
fiom  being  seiied  by  an  Jmmem  privateer  than  if 
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«he  had  peacefully  proceeded  upon  her  original 
voyage,  wheu  she  would  have  been  equally  liable 
to  have  been  seiced  by  the  officers  in  her  own  port, 
where  was  the  service  of  the  re-capture  ?  The  capture 
by  the  privateer  had  made  her  situation  neither  better 
norworse,  than  it  was  previously.  In  both  cases  she 
wa»  subject  to  the  operation  of  the  same  laws,  was 
liable  to  the  same  forfeiture,  and  had  the  same  pros- 
pects of  release.  The  re-capture  therefore,  by  the 
Pmetiers  rescued  her  from  no  danger  which  had 
been  incurred  by  the  first  capture,  and  consequently 
can  afford  no  foundation  for  salvage. 

This  vessel  having  been  found  in  the  possession 
of  an  armed  force  of  the  enemy,  it  wa^  the  duty  of 
tiie  captors  to  have  brought  her  in.  As  Mr.  Wil- 
iiams's  name,  as  the  exporter  of  the  caigo,  did  not 
appear  in  any  of  the  papers,  there  wf|s  prima  Jacia 
reason  to  conclude,  that  the  terms  of  the  licence 
bad  not  been  complied  with.  This  is  another  jus- 
tification of  the  captor's  conduct,  which  arising 
from  the  parties'  own  neglect,  precludes  all  reason 
ibr  complaint.  1  shall  therefore  direct  the  captor  s 
costs  to  be  paid  by  the  claimants^ 


The 

ATw.  fltt, 
1819. 


Hie  Sally  Ann,  Jamef  Day^  Master. 

I^N  behalf  of  the  captors.  The  King's  Advocate 
^^  and  Umacke. — In  this  case,  it  becomes  a  ques- 
tion of  great  importance  whether  the  licence  of  Mr. 
Faster^  the  only  support  of  the  clain^mt's  title  to 
restitution^  can  have  the  legal  effect  of  protection. 
It  k  an  ascertained  truth  that  volumes  of  such  li- 
ceases  have  been  obtained  from  the  same  source^ 
.and  that  much  abuse  and  imposition  has  been  prac- 
iiKd  with  them.    The  licence  has  no  seal  of  an  of- 


ItlS. 


litcaccgnnC* 
ed  by  aa  uii- 
liassador  to  an 
cnamyyto  trade 
with  the  Bru 
Hak  dominioDf, 
for  the  sopply 
of  troops,  YOuL 
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«Ai.^!i!f     ^^^  nature,  nor  is  it  in  the  king's  name ;  but  if  it 
were  complete  in  all  respects  of  form  and  authen- 


^uS^  ticity,  it  18  defective  upon  principle,  and  is  therefore 
of  no  validity  whatever.  An  indulgence  or  protec- 
tion of  this  nature  can  be  granted  by  His  Majesty 
only,  as  has  been  repeatedly  adjudged  in  the  High 
Court  of  Admiralty,  and  the  act  of  the  48th  of  Hig 
present  Majesty,  which  authorizes  the  Prize  Coun* 
oil  to  grant  licences  of  protection  is  a  confirmation 
of  this  principle.  It  is  a  power  which  the  king  can- 
not delegate.  An  ambassador  virtute  officii^  can 
have  no  such  authority,  but  allowing  for  a  moment^ 
that  he  possessed  it,  as  the  representative  of  His 
Majesty  in  a  foreign  state,  the  exercise  of  it  must 
have  been  in^ectual,  in  the  present  instance,  as 
Mr.  Foster^n  functions  in  his  capacity  of  ambassador 
or  envoy  in  the  United  States^  had  ceased  before 
the  day  on  which  he  granted  the  licence. 

The  Sf^icitor  General  far  the  claimant  conierided'-' 
That  there  were  certain  exceptions  to  tlie  principle 
alluded  to  by  the  king's  advocate  upon  the  subject 
of  licences.  Strictly  speaking,  it  was  the  peculiar 
province  and  prerogative  of  His  Majesty  to  grant 
them:  but,  in  distant  parts  of  the  world,  and  under 
particular  and  pressing  circumstances,  it  was  upon 
many  grounds  politic  and  proper,  that  the  power  in 
question  should  be  delegated  to  persons  in  high  of- 
ficial situations,  who  are  in  fact,  as  to  many  pur- 
|>oses,  the  representatives  of  Majesty.  In  the  ap- 
pointment of  cartels,  flags  of  truce,  and  other  simi- 
lar arrangements,  the  authority  of  His  Majesty's 
officers  has  never  been  doubted ;  and  there  seems  no 
reasonable  objections  why  an  assumption  6f  the  royal 
authority  upon  the  present  occasion  should  not  be 
allowed  and  sanctioned.  The  motive  and  object  of 
such  an  assumption  were  beyond  adovbt,  most  land- 
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^le  and  ppljtic»  as  Mr.  ^QKtet  had  in  view  the  se-    salT^itw.- 
curing  of  supples, to  out  .troops^  tnrough  the  assist- 
**P? ,  ^f .  ^[^9®!?  :^^^^^^^^.  wUb  were  jncliued  to  ven- 
ture. th^ir.prK^^^^  for.  the  proQt  such  voyages  would 
f^nf:^:.^^^   piMJer.tne   projection  of  JBritish  li* 
^^^^\  i  r**?  ite.^'^fif}!^  tKougtit*  ^t  to  pfedge  the 
^ijlj^^;And   hppo^r  of  his  government  in  grantin{( 
t))p8^  Jjc^jaces>  and  Jho&e  persons  who  have  ol)tained 
^^fp'^|)jave  reposed  their  confidence  in  the  legal  va* 
lidity  of  them/  which'  by  the  grantor  and  grantee 
was  considered  unquestionable.   No  question,  tliere^ 
fore,  ought  to  ,ariHe,  but  from  the  abuse  of  this  li* 
cence  if  any  has  been  practised,  and  if  the  ambas* 
B)ador,  whose  functions  it  seeuis  had  not'  altogether 
ceased/  has  done  an  act^  Which,  by  a  rigid  coflh 
struction  of  his  authority^  was  not   strictly   war-' 
rantable,  it  should  still  be  considered  as  an  act  of  his 
government;   for  the  impropriety  fie^  and  not  the 
claimant,  is  re^^ponsible/   The  act  of  the  48th  of  his 
present. Jt^ajesty  cannot  apply  to  the  question  arising 
IP  this  case.    A  P.^>*M^^^''  infirmity  in  His  Majesty 
f^de/ep  at  expedient  that  the  power  of  granting 
|tnd  signing  licenqes  of  protection  should  be  vested 
m'the  Jrri  vv,Council :  but  no  inference  can  be  drawii 

;.   Ifi     .  •/  .    !•       .  ...    ^-    ^»il  i.,  I     .   1.,.     ....     \ 

jfrqi^  tU^t  act  which  oiilitated  agamst  the  position 
jcon tended. for,  on  the' part  of  the  claimant,  that  the 
DrMent  case  is  an  exception  to  a  general  rule,  which 
in  this»ins^nce  cannot.be  enforced  without  a  direct 

JuDOMiftNi'.— Dr.  Croke, 

.This  is  the  case  of  a  vessel  bound  trptA  New 
JLandon  in  CtmneciiciiL  according  to  the  ostensible 
paper,  to.  St.  fiarjiiQlowiewB^  VVV^y  '"^  masters  evi- 
de^ce^  and  other^documjents  to  JBarbadoes.  A  claim 
baa  b/^o  j^vea  w  for  both  shijp  anjd  caii^o^  aa  ii^ 
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.    '*^,         property  of  John  Malhrn  and  WUUam  Williams,  of 

-. the  same  port,  a^  being  protecteil  bj  two  licences, 

^^u!^  one  from  Mr.  Faster,  the  liritish  ambasiiadpr  iu  the 
Umied  States,  and  the  other  from  James  Stewart^ 
described  a8  a  British  consul  there.  The  cargo 
consistH  of  900  barrels  of  flour,  and  800  barirda  of 
Jiuiian  corn,  which  were  specified  in  Mr.  Fmtmr*9 
licence;  a-  quantity  of  tobacco»  licensed  by  Mr» 
ii  leu  art,  and  some  other  articles  not  mentioaed  in 
,  either  licence. 

Mr.  Foster's  licence  is  conceived  in  this  form  :— 

^*  By  'Augustus  J.  Foster,  his  Britasmiek  Ma* 
jesty's  Env(»y  Extraordinary  and  Minister  Plenipo^ 
tenttary.  to  the  United  States. 

**  To  the  Admirals,  Captains,  and  Commanders  of 
Uis  Majesty*s  Ships  of  War,  &c. 

*'  Wherens  the  United  States  of  America  bave 
thought  proper  to  declare  war  against  the  United 
Kingdom  of  Great  Britaiii  and  Ireland,  and  His 
Mnjehty  H  other  dominions.  And  whereas  a  supply 
of  live  bullocks  and  flour  is  necessary  for  His  Ma* 
j^sty*s  service  at  Barbadoes,  and  the  other  islands 
to  leeward.  I  have  therefore  thought  it  proper 
aiid  necessary  to  grant  permission  to  Jasnes  Dag^ 
master  of  the  American  schooner  SaUy  Ans^  tO 
proceed  from  JNew  London  with  nine  hundred  bar- 
rels of  flour,  eiji^ht  hundred  bushels  of  com^  no  bttk 
lockH,  to  the  ibiand  of  St.  Bartholomew's^  and  I. do 
hereby  request  and  require  that  you  permit  and 
suffer  without  capture  or  molestation,  the  said 
schooner  Sal/jf  Ann  to  proceed  to  the  island  afote* 
*  said^  with  the  tiaid  cargo,  to  be  delivered  to  His 
Majest/s  contractor  for  live  bullocks  and  flour,  and 
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t  do  further  request  thftt  the  said  schooner  Satfy        Ti>e 
Ann  may  be  permitted  to  return  to  these  States*     - 
<5iven  under  my  Hand  and  Seel^  at  New  Yark^  this      ^"^^j^ 
seventh  Day  of  July)  1813. 

(L,  S.)  «  AUG.  J.  FOStER.*^ 

tJpoii  the  tkiaster^s  evtdetiee,  m  Mrhieh  he  has 
stated,  that  he  believes  the  whole  or  some  part  of  ' 
the  cargo  to  belong  to  Mr.  Stewart^  the  late  British 
teoosul  in  the  Untied  States^  there  has  been  some 
discussion  relating  to  the  national  character  of  that 
gentleman  >  if  it  were  necessary  to  decide  upon  that 
question  from  the  evidence  that  appears  in  this 
case^  1  should  certai^y  btfe  disposed  to  hold  him 
to  be  domiciled  in  the  United  States,  because  the 
master  deposes  that  he  transacts  more  business 
there  than  any  tnetchant  in  Netb  London^  but  as  no 
clailio  has  been  given  for  hitti,  the  court  has  only  to 
determine  upon  the  claim  now  before  it,  for  persons 
admitting  themselves  to  be  Attaericakis. 

This  cargo  consists  of  article*  of  three  diflerent 
kinds;  those  which  are  specified  in  Mr.  FosierU 
licence ;  those  whieh  are  comprehended  under  the 
licence  of  M^  Steuxirt ;  and  some  goods  of  ^smali 
value  which  are  ikicliided  in  neither. 

The  whole  of  the  property  is  liable  to  detention 
tmder  the  British  orders  in  council,  unless  it  is  pro- 
tected by  licence. 

'  The  Kceticei  or  certificate  granted  by  Mr.  Stewart 
bas  been  abandoned  as  ineflfectual,  and  therefore 
the  two  latter  parts  of  the  cargo  are  disposed  o£ 
The  only  question  remaining  therefore  respects  the 
articles  specified  in  Mr.  Foster^s  licence^  consist* 
iDg  of  flour  and  Indian  com. 

I  do  not  think  there  is  much  foundation  for  the 
objections  which  have  been  made  to  the  authea* 
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'^^         ticity  0f  the  -  licence  itself,  either  4rom  the  seal,,  the 
^ :—  -^ —  foou,  ibe  ^lajMKS.or  otbier  circiifB^tances.    A««re 
^wi*'      JH^ot  only  ih4>iiHerdftI  evidenqe  ♦f  Mr.  ^offer's  uu- 
dispiited  bigiiature.  but  .(l^e  laildiltonal  te^timoayof 
a  certUicate  from  ll|e  BrUish  consul,  Uii;ough  whom 
the  parties  received   it.     And  though  other  articles 
have  l>eei)..put  od  boainl  yf)\\ch  may  lie  iia^te  to  for- 
jfeitiire ;  yet,  wder  .the  priocipJ^s  wbiicb  liaye  Jl^^eyi 
Jtaid  ,Upwn ,  in  various  ca^fs  iD;.tbe  High'Caart.of 
.^<iiuifa|}ty,  ibeyc^twiot  afect  ^e|;oods  ;whi<:h'ai^ 
^ppcijJifiU  , in  the  )j<;e)ic.^  qr  4^prive,the.parM^/9f 
jt|ie^^f^(it,of  it.93  f^r  as  it  goes,     ^[or  <^n..ipudi 
J^e  inft^re*!  frpm  .spme  apparei^t  contriidiciious  in 
i^ih.e  M93ri(erV  fvidence,  w|tb,.i(^$pect  to  the  reality  of 
al^e  ijiiJeiHl^  , voyage  to  Batbof/q^s^  mice  they.m^y 
v.vei;y  f^nt^r^^y  ^.apconnt^d  ;f</r.frpiD  Jiiis  haviqg 
^,Cilta,i?d  oyt  with  P^f^vs  for  ^\\ii  Bar tkolpmwfs^ 
.aiHl  jif'lijch.ar^  ^a^k^iowledged  to .  be  false,  fro^ii  the 
^lfiipp2>|<i//iJit),  of. Qlearii)g, out.  frpm  the  Vmted  Siat^ 

to  an  eijeiny's,ji)|ort,.a.fa|»it^c;ation  which  has  uey^r 
^}f^pa  coiis^^'^rec)  U9,  materially  ^ffectipg  ^be  good 
^ia^Uh  9f  ,^  trf\psacl;jiaa.  . 

.  Tl^e  yalidfijf^fif  this<  Iio€)n0e  ^^pends  vpon  Mr. 
,jJFj[^/fff^,pq\>^r.,pf  ,grftpting  it    The  B^ffhct  of  H  is 

to  enable  an  ali^p^ti^iyy  to  %r^de  Vfkh  the  BfUUh 
^qiajfijqns.  >Tu  gr^n^t^uch  a  li^^finpe  is  an  high  act 
.i<^:^^?^J?''P*8W^y»JWi5e  it. .is  a; partial  spspeDt^i^n  of 

hostilities.  It  is  founded  upon  ^l|e  right  af  jmkmg 
I  piQupa.aQd  ^^r,  and,  it  depeqds^  pppn  the,  sai9e'priii« 
;WPl«F8,jis«5anJ^Bg, licences,  tp  J^nfjE^A  ^biects  to 
*^ac|e,.w,jtfi ;fhe,fq^y,  bi  tbej^a^e  Qith^jigeU^. 
.i^^r^ug:,  Ueio;te..t^Lprds  of.Appqsil,  it^w^8^/deC44!^ 
,^ha,t./J  as  J t.  was, in  jLh^  powey;  of  )the  grown  .alone 
.  to  declare  war,  so  it  re^jted.>rjth(l;at  aothpqty^y 
-t?  «ti«(^»S?  w^h  t|j^.op^JCatioj?,s  of  .W9r,;r,wd,they 
..|i^ld  that  ^icen  4te  ppyeiQor.  QeDec^l  .of  ^lodia  bad 
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DO  authority  to  grtmt  licence*  to  that  effect.*  When'    s^JJ^imw 
His  Marjesty's  unhappy  infiraiitie^  reH<iekied  it  inci)n^    — ■     ■     ■ 
TBoient  to  obtain  his*  sign  manna},   the  great  law     ^7«a^ 
officers  were  consulted  Upon  the  iiiiporranc  question, 
whether  His  Majesty  con  id  dielegate  the  power  of 
granting  licences,  when  they  declared  fArjairiolomsly, 
that  **  granting  licences  to  trade  with  the  enemy,  is* 
an  high  act  of  prerogative,  and  they  coold  n%u  ha* 
zardian  opinion  that  His  Majesty sihouldlie ad  1*18^6^ 
to  delegate  it,  nnfess  under  thef  sanction  of  parlia-' 
ment/'f     It  v  as  properly  in  consequenlce  of'  their 
opinions  that  it  was  thought  neoect^ary  to  imns  the 
act  of  thd  48th  &ea.  HI.  to  enable  the  secretary 
of  state  to  sign  licences. 

I  know  of  but  ^ve  modes  by  which  this  power 
can  be  vested  in  a  sabjett;  bg  an  ej^»s  authority^' 
from  His  Majesty,  conferred  by  an  act  of  parim^ 
otenf,  by  an  order  in  council^    or  by  a  particular 
commission;  and  these  may  pass  either  antect'dfutly, 
to  authorize  the  act,  orsuhsequeiiiliy^  to  confinu  h^ 
when  done :  or  it  may  be  granted  by  a  tacit:,  or  inl^ 
fUed  authority;  as  where  it  has  been  the  uftual, 
known,  and  continual  ptaelieeto  :s8(ie  sticti  in»tru* 
ments,  or  where  the  granting  of  them  is  es^eutial/ifr 
connected  with  avy  given  office^   and  nectbsary  to' 
the  due  performance  of  it,  so  that  it  mast  of  course 
be  implied  in  the  appokitment  itself.     If  the  power 
of  granting  such  licences  is  not  proved  to  have  been 
conferred  by  His  Majesty  by  sonier  one,  or  other,  of 
these  modes,  I  am  at.  a  loss  to  di^coviA-  upcu  wliat 
foundation  they  can  rest. 

Ael  <if'  parliament  there  certainly  is  nnne  which 
can  a\)plyitathf8  caNe;  ut<tlier  hae«  an>  order  heen 
n«nld'irt'(5cmncili  or  at  Itasst  uonelia^  been  traia* 

'  •<8'Iloi>.'  A^daUx  BJ  /  i  lUbm  02  S]l(/i>io^>  356^  Ei.  2. 
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8ALi!?AM<  ttitted  to  this  country,  to  the  effect  of  a  precedent, 
^  '  ■  ■  ■*  or  coufirmatorj  nuthority  for  tbeae  li^eoaMu  Na 
i8M^^  epecial,  or  general  power*  under  a  ooromwiMiii  or 
instructiooafrom  Hia  Majesty,  are  stated  eilfaer  te 
the  licence  itself,  iir  la  any  pleei,  proof,  or  eveq  ar^ 
guiuent,  on  >hebalf  of  the  claimantf  Hpoo  ^rlioia  i| 
is  inrumbeot  to  establish  bis  owa  righl«  ^1  either 
bas  it  been  proved  to  he  the  osual  practice,  aod  iiH 
deed  it  oould  not  well  have  been  so  proved,  sioce^ 
the  very  circuiuataDcea  to  wUich  it  appJiea  ve  wsm 
asd  unusual. 

If  this  ioduction  be  Correct,  one  only  mode  by 
which  this  power  may  be  presumed  to  have  been 
conferred  remains  to  be  considered  ;  whether  it  is 
a  power  so  necessarily  connected  with  the  of- 
fice which  was  occupied  by  the  gentleman  who 
granted  it,  that  it  mu8t  be  implied  in  the  appoint* . 
ment  of  the  office  itself,  Now,  since  protecting 
the  property  of  the  enemy  is  so  high  an  act  of  the 
royal  prerogative,  the  communication  of  it  to  any 
officers  of  Hii«  Majesty*a  government,  however  high 
their  stalion,  is  not  lightly  to  he  supposed,  and  only 
in  cases  where  the  connectiot^  of  it  wiUi  the  vaiure 
of  the  office  ia  natural  and  evident,  and  where  it 
bas  the  sanction  of  general  usage.  Powers  of  a 
similar  nature  are  certainly  ve^teil  in  some  superior 
officers  without  any  express  authonty.  Thus  couk 
manders  in  chief  can  agree  to  truces,  and  s.uspea«! 
aions  of  hostilities,  may  grant  passportSt  and  estab- 
lish cartels ;  but  these  are  all  powers  mliiaiite/y  h^ 
iongifig  to  their  offices^  and  fiecesHary  tp  the  du^ . 
perforuiauce  of  them-  How  far  the  power  of  grant* 
ing  these  licences  may  be  presumed  tei  have  beeo 
tested  in  an  ambassador  must  be  d^noeii  from  |lte 
usual  powers,  And  the  nature  of  the  office  Itself^ 
It  is  necesKsry,  or  even  ufieful,  to  the  exfKsutiou  of 
the  proper  fuuctioua  of  aa  mnbaaaador;  it  may  b« 
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presumed  to  ha?e  been  conferred  opon  bim  hj  the     g^^^ 
Bovereigu ;  but  if>  on  the  contrary,  it  is  foand  to  be 
inconsistent  with  his  duti^,  and  obligations,  it  may        im^ 
safely  be  concluded,  that  no  such  power  can  have 
h^eQ  intended  to  be  conferred. 

An  authority  to  grant  such  licences  does  not  at 
first  sightt'  appear  to  have  any  immediate  refe*' 
rence  to  the  diplomatic  character.  An  ambassa- 
dor is  a  minister  sent  to  maintain  the  relations  of 
peace  and  amity  between  two  conntries.  How  it 
can  be  any  part  of  the  functions  of  snch  a  person 
to  provide  for  the  support  of  the  troops  of  bis  own 
country,  then  become  hostile,  is  not  very  ea<<y  to 
conceive*  But  an  ambassador  has  not  only  certain 
functions  to  perform  on  behalf  of  his  own  country^ 
but  he  has  duties  to  observe  towards  the  country  to 
which  he  is  sent  As  he  is  privileged  and  protect* 
ed,  in  the  most  sacred  manner,  so  he  is  hound  by^ 
the  law  of  nations  to  abstain  from  at!  practices 
which  are  in  any  manner  injurious  to  the  country  of 
his  residence. 

As  he  ought  eyen  to  conform  himself  to  the  usages 
and  I^ws  of  thai  country,  so  he  is  bound  not  to  be 
concerned  in,  or  to  encourage  any  proceedings  in 
derogation  of  them.  It  is  his  duty,  therefore,  not 
to  employ,  or  to  support,  the  subjects  of  the  coun- 
try in  any  illegal  acts,  contrary  to  their  general  du- 
ties, or  to  the  regulations  of  the  municipal  laws. 
But //iw /ic6a»c«  gives  encH)uragement,  and  employ- 
ment to  American  citizens,  to  break  the  non  inter- 
course laws,  and  to  violate  their  altegi.iuce  by 
trading  wiiti  an  enemy. 

Again,  it  does  not  accord  with  the  friendly  and* 
peaceable  nature  of  an  ambassador  to  en^a  e  i-i 
any  tran^actions  of  an  hostile  character,  in  favour 
of  his  own  country,  a;ainst  tlie  state  where  he  re- 
fid -S#    liirewi.  acib  of  war  would  uccaoiun  the  ur- 
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proceedings^    whicb,    though  yot  directly   hostite, 
^7it^      yet  ?Ire  of  at}  hostile' naiu^^  iendenc^t  are  cer- 

tainly pot  leJa  injiirionH,  aiiici  as  littl^  consistent 
vilh  the  pacitic  character  uf  a  puhlic  minister,  in^ 
the  spirit  of  his  duties,  as  those  which  ar<^'accoiu^ 
panied  with  force^  ^nd  direct  aggression,  Tn  case 
of  the  breakink  out  of'a  war  between  thetwo  CQun-? 
tries,  i^uch  is  the  provining  of  arms,  or  of  pro- 
Visions  for  the  support  of  the  armies  of  his  sovereign, 
now  becoine  the  enemies  of  the  country,  where  be 
resides  ;  and,  more  especially  if  those  armies  are  in 
t'lie  neighl)ourhoocl,  and,  from  their  situation,  de« 
Signed,  or  at  least,  well  adaipted,  to  act  against  the 
country.  Under  this  description  are  coft)prehended 
the  present  licences,  which  ^re  professedly  formed 
in)on  the^  recent  state  of  hoslifities  between  the 
United  sSfales,  and  Great  hritain^  which  is  stated 
in  the  prean^ble;  and  its  object  is  the  supply  of 
certain  arlicles,  which  were  necessary  for  the  sup-r 
port  of  His  Majasty's  ^voops^  at  Barbadoes^  and  the 
Leeward  hlanda,  some  of  the  nearest  places,  where 
JBritisA  forces  were  stationed, 
.  1  ^in  far  from  imputing  anv  impropriety  of  con- 
duct to  the  respectable  public  ministers,  from  whom 
this,  document  proceeded,  (Such  papers  are  fre^ 
quently  granted  inconsiderately,  at  the  pressing  sok 
licitatioo  of  parties ;  and  merely  upon  the  footing 
of  valeanl  qua  vaicanf,  without  any  warranty  from 
the  grantor,  and  in  this  instance^  most  certainly 
with  the  best  intentioQ  of  benetiting  Mis  MajestVs 
service.  But,  uudoubte<l]y  to  issue  a  licence  of  this 
nature,  for  the  supply  of  J^ritish  forces  hcistile  ta. 
the  thiiled  States,  and  in  their  immediate  vicinage 
and  to  engage  American  citizens  in  an  employQieilt« 
prohibited  by  their  1«W9|  m^i  contrary  to  tiieir  ^^ 
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glance,  dnes  not  rtppear  lo  nie  to  be  a  proceeding  so    g^^^A,,,, 
liiiich  connected  with  the  known  duties  of'  a  diplo^ 


inatic  character;  and  so  Consistent  with  its  obligfe-»         i^n^, 
tioa   as   to  support  a    pi'esriniptioQ    that    it  has 
been  aiiihorized  by  ahy  powei^a  coiifefrtldby  His 
lHajesty. 

ft  has  Been  stated' arid  afrgned,  that  bjr  the  decfa-» 
ration  of  \Hr  the  office  of  thre  British  airibassadorr 
eiitirely  ceased,  and  was  dV^termined;  aoM  that  he' 
Was  tlieretbre  retlnoeHHb  the  mefestaterof  a  private 
lirilish  sidyecf  Oiily  cmilltiniiKj^in'the-f/itfif^'if  iSlftti^r 
by  snffeianie,  and' divested  of  aUdii^lmwatic  rigllt^* 
fTnd  pOMeis,  tipon  thib  head  iti  prncticef  i/nd^rthe^ 
law  of  nation^?  there  is  a  Well  kuowti  difetitictron  ob^ 
KiTvetl.  The  jpM/4r/<(Wfar'of  an  ainba^s'adof  may  be 
at  an  end,  bnt  his  general'  right  to  protecttdn,  and* 
his  corresponding  duties  to  he  conntry  where  he 
i*eyidt\s,  conthliite  to  his  depdrtitre,  atirf  ntrtil  He  baa 
returned  to  hisown  Sovereign.  Tboiigh  Mv.FoAer 
thei-f^fore  had'ceaWtd'to  be  the  afppdinted  iifstrutljefit^ 
of  diplbniaiic  cothniiiiiicatlon  betw^eert  the  conntries, 
fiis  persoii  Aa  as  still  ^icred^  atid  His  obligations  tb 
observe  ih^  respect' du^  to  the  nation  of  the  United 
iSfe/ejf  still  continued  v^ith  ilfiabated  fdrce.  ^If  He 
could  be  considered  as  a  private' subject,'  hd  trdnltf 
fiave  had  no  povver  to'griahl'lieeiites;' if  bd  viraAstitf 
Boilnd'to  preserve  tbere^tncti6nffiitip»)&ed  epon  ther 
character  of  an  iainbaskadbr.  sncH  ttcenides  wifr^no^ 
c?onfbrinable  to  thdse  known'  obligattons. 
'  UnlesiJi  the  parties  cdu)d  have  uiidert^k'en  tobritig^ 
^videtlce  of  i '  direct'  A^nthoHty  from  His  Majesty, 
e\^e\^  prdcfede'ntWsubseqtteftt,  or  even  of  sicommbti' 
tfea^^,  to  graVit  thi^mH<leftfces;  this  fcoilrt  can  ouiybQ 

Suided  by  such  general  princil^Ies.     Uhd^r  the  pre- 
uOfiptibn  \yhidh'^rises  fVoiJi  th^m.  it  dofioeiVesr  it  to 
\li4  i&  Mjt&  pMtilxtit^  agaitlfiit  thfe  v^dily  of  th<r 
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sal^anii.    1'^^^®>  ^Q^  to  coodemo  this  ship  and  cargo  to  Bit 
Majesty. 


^Tgu.^  It  is  the  business  of  parties  who  obtain  doca« 
ments,  to  satisfy  themselves  of  their  efficacy^  either 
frooi  their  own  knowledge,  or  from  the  advice  of  per* 
sons  bettor  informed.  They  take  them  at  their  own 
risk,  and  no  imputation  of  blame  can  be  thrown 
upon  those,  by  whom  they  are  granted,  in  case  they 
should  prove  insufficient  for  their  protection.  Yet 
as  it  might  be  considered  as  a  case  of  some  hardship, 
if  the  claimants  should  have  acted  band  Jide^  under 
a  supposition  that  the  public  faith  was  engaged,  by 
the  intervention  of  so  high  a  person,  though  an  error 
pf  that  nature  cannot  give  effect  to  an  instrument, 
which  in  itself  ia  a  nullity,  I  shall  direct  their 
costs  to  be  paid  out  of  the  proceeds* 

N.  B.  This  vessel  and  caigo,  upon  an  applicatioo 
from  Mr.  Foster^  to  Lord  CasUweoffk^  were  given  up 
by  the  Lords  Commissioners  of  His  Majesty's 
Treasury,  to  the  owners,  upon  a  report  of  the  King'a 
4dvocate  General,  in  which  he  says,  "  in  obedience 
to  your  lordship's  directions,  I  have  considered  tbo 
case  of  the  schooner,  SaUif  Ann^  and  have  the  honor 
to  report,  that  the  judgment  of  the  Vice*Admiralty 
Court,  has  been  correct  and  proper ;  as  His  Majesty's 
ipinisters  abroad  do  not  possess  authority  (unless 
such  a  power  is, specially  given  to  them)  to  gran^ 
licences,  or  to  afford  protection  fron)  the  ord  nary 
consequences  of  hostilities ;  and  it  cauuot  foil  to 
be  attended  with  inconveniences,  if  such  power  ia^ 
assume'!, otherwise  than  under  particular  exigeuciesi, 
i)ota«lmitting  of  previous  communicatiuus  \vilh  His 
Majf'Hty'ai  government," 

*'  But  under  the  circumstances  of  these  cases,  \ 
i|m  hi^mb:y  of  o(>iniun,  that  U  mU  be  ():o^e4*  tlialatt 
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rights  which  may  have  accrued  to  His  Majesty,  by 
the  seizure  of  these  ships  aud  cargoes,  uqder  the 
embargo,  should  be  released  by  orders  from  the 
J^ords  ComiqismoneiB  of  His  Majesty 's  Treasury." 


The 
8allv  Ank  , 


The  Stockqolii,  Ch^pJain^  Master. 

THIS  vessel  saijed  from  SL  Bartholomews^  after 
the  ded^fatioq  of  war  made  by  the  United 
States  against  Great  Britain  vf^n  known  there. 
The  proof  of  its  being  Swedish  property  w^s  held  to 
be  sufficient.  The  passport  froiu  the  governors  of 
St.  BartAiPlomeivs^  not  being  the  fann  prescribed 
yerbatim  \n  the  treaty  of  KtOI,  Article  ^U.  and 
omitting  the  most  essential  parts  of  it,  the  owner- 
ship of  both  ship  and  cargo,  and  that  they  belonged 
pnly  to  Swedish  subjects,  the  captors  were  justi-s 
^d  in  bringing  in  the  vessel  for  examination,  ^nd 
were  held  to  be  entitled  to  th^ir  costs, 


t8lV» 


ASkpedtakpsun^ 
port  not  COB- 
tbrmable  to  the 
trratyof  1661. 
Article  ]S,  ipH>| 
•qfficicni, 


The  Malcolm,  Jordan,  taken  by  th^  BfiLTiDERA« 

JupoMEMT-'Tf'pr.  Croke^ 

THIS  vesael  is  claimed  by  the  captors^  under 
His  Majesty's  proclamation  for  distribution, 
Ae  was  taken  upon  the  24th  of  Jume^  and  conse- 
qntnily  before  the  order  for  general  reprisals  against 
|he  United  States. 

If  this  wese  a  new  case,  the  elaborate  ai^ument 
lllcoanB^  on  behalf  of  the  captora  would  not  be 


1813. 


Kfaig^  tUps 
not  intitled  to 
captares  mode 
before  tlic  or* 
der  for  f^encril 
tcprUalft,  Oiim 
idtb,  181S,  ua- 
der  the  procla* 
■ntioH  tor  din* 
thbatiOB^ 
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'^  without  their  due  weidit  npon  tbe  mind  of  the 

. «»■    Court.    TI)oug^h  ihi;  coostructioa  attempted  to  be 

'^'im!^'  put  "P"^^  ^h^  ^^''•'«»*  ^r  distribution  may  be  plausi* 
ble,  ill  supposing  that  the  woitb  ♦*  it  is  our  will 
and  pleasure  that  all  prizes  taken  be  given  to  the 
takers,"  and  afterwards  *•  all  prizes  which  are,  or 
9haH  be,  taken/'  comprehends  all  vessels  which  had 
been  brought  into  port  before  the  order  issued, 
however  disposed  the  Court  may  be  to  favour  ao 
highly  deserving  description  o(  persons^  it  is  aa  ia^ 
terpretation  which  cannot  be  admitted, 

These  expressions  must  be  understood  with  a 
reference  to  the  former  part  of  the  order,  and  the 
whole  must  be  taken    together.     The   preamble 
states  it  to  be  the  Prince  Regent's  object  to  "  give 
due  encoui*s^;ement  to  llis  Majesty's  faithful  sub* 
jects  who  s/udl  lawfully  seize  the  same."    These 
words  are  in  the  future  tense,  and  therefore  caa 
only  relate  to  sii.ch  captures  as  should  be  made 
after  the  order  in  council  for  distribution  issued, 
the  only  authority  under  which  the  captors  caa 
claim,  and  which  was  upon  the  same  day  with  the 
order  for  reprizal  the  13th  of  October.    The  Pro* 
clamatioo  by  which  the  order  for  distribution  was 
made  known  to  His  Majesty's  subjects  did  not  is- 
sue till  afterwards,  and  though  if  the  words  *^  all- 
prizes  taken,  or  are  taken"  have  a  past  sense»  they 
have  a  corresponding  subject  to  which  they  are  ap* 
plicable,  namely,  such  captures  as  had  been  made 
subsequent  to  tiie  order  for  dislribution  oir  the  13tll^ 
of  October^  but  before  the  ProclaniattoiK     They  are- 
given    likewise  to  all    persons   who  sliidl   law^ll^- 
seize  thf*  Mune.     Mow  no  person  c3oidd   iaiitfuU]^i 
take  veshels  as  prize  but  those  who.w^re  aiithoriKeiS) 
by  the  ord.T  for  general  reprisala*  upoa  Hie  kanle 
day.    The  vt»seU  w)iioh  bud  bum  |)iieviutfiilji<di^^ 
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tained,  w^re  mi^rely  brouffht  in  either  uader  a  Avh     h^^^. 
cretionary    power  iu  the  commamlers,  or  by  the   -  '■ 

order  of  the  Slst  of  Jnly^  and  were  therefore  merely        lais. 
detentions  under  an  embai^Oy  and. not  lawful. sei- 
zures a« /irtz«. 

But  whatever  coa$truction  this  Proclamation  may 
be  capable  of,  considered  in  itself,  the  Court  cannot 
cuter  into  that  question.    There  is  an  authority 
from  which  it  is  not  at  liberty  to  deviate,  the  con- 
struction which  has  been  put  upon  proclamations 
of  the  same  nature  by  the  Jligh  Court  of  Admicalty, 
an^  the  Court  of  Appeal.    The  words  in  this  4)ro« 
ciamation  are  totidem  ceteris^  the  same  with  thope 
which  have  been  used  in  all  the  proclamations  for 
distribi^tion  of  prizes .  in  the  present  waijs,  against 
every  enemy  with  .^^hom  we  have  had  to  contend. 
In  the  decisioh.upoh  those  proclamation?,  they  have 
umfonnly,  and  without  question  or  hesitation,  be^n 
He/d  to  givjp  to  the  captors  the  interest  in  such 
prizes  anfy  as  fAey  had  taplpred  since  the  Orders  in 
Council /or  general  reprizals. 

However  ;great  therefore  may  be  the  merits  of 
the  squaclrQn  upon  this  station,  and  whatever 
may  be  the  intention  of  His  Roy^l  Highness 
towards  it,  this  court  can  only  form  its.jud^e- 
'  tnent  oft^at  intention  from  the  words  of  the  docu- 
ment  by'  which  it  is  signified,  interpreted  .accordipg 
to  former  usage  and  practice.  If  his  Royal  High* 
oessV  meaning  had  been  different,  it  is  tobejpre- 
sum^  that  it  woufd  have  been  made. known  in 
another  form  of  expressions.  It  is  my  duty  to  de- 
cide  according*  to  law,  that  the  captors  are  juot 
entifledfto  such  prizes  as  they  have  taken  before 
I  the  13th  of  October^  and  it  remains  with  the  parties 
t^eiusel ves  to  .eh^orce  such  claii^s  as  they  ipay  c^- 
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.«,  The         eeive  themselves  have,  opoo  the  groand  of  meriti 
1 — : — ^^    or  equity  only^  to  the  muDtain  of  mercy  and  b<  oefi-* 
"^ut**      ceoce,  where  do  doubt  they  will  receive  every  attes-* 
tion  which  they  deserve^ 


1812». 


The  Little  Joe»  Fairwealherr  Master. 
First  Case. 

IL^^SuZ"^  r\N  the  claim  of  the  Privateer  Limpool  Packet 
d^M^"^-  *^  **^^s  ^^»«^'»  under  the  Pribce  Regent^s  Pro- 

t«nd  to  jre^jt   clainatioti  fof  distribution  s 

by  the  gover.  JPof  the  Lltetpool  Packet  the  Sdticitar  General.^^ 
^nct,  tnth^at  Tbis  is  a  question  of  sotne  interest  to  the  Colonial 
itea^l^^.  A  u  thorities  of  this  province,  as  the  captors  are  dainl*- 
ing  under  a  commission  which  they  coDceive  ia 
have  issued  from  a  legal  source;  but  which,  if  iti« 
valid,  leaves  thern  in  the  predicament  of  non-coA- 
missioned  captors,  not  entitled  to  the  distributioa 
of  this  prize.  The  commission  in  question  was 
granted  under  the  seal  of  this  province,  and  wais 
intended  to  operate  to  the  full  extent  of  a  Letter  of 
Marque  and  Reprizal.  In  distant  colonies,  with 
which  the  mother  country,  in  cases  of  emergency, 
can  have  no  immediate  communication,  it  is  cer^ 
tainly  adviseable  that  a  discretionary  pdwer  should 
rest  with  the  King  s  Representative  to  take  such 
measures  for  the  safety  and  welfare  of  His  Ma- 
jesty's subjects,  as  his  own  judgment,  with  that  of 
his  appointed  council,  may  direct  A  sudden  and 
unexpected  event  has  taken  place  in  the  United 
States  of  AmeriqXf  a  declaration  of  war  against 
^  JEngland^  with  which  the  British  government  could 
not  have  been  made  acquainted  within  a  period  of 
time  during  which  the  colonies  might  have  mate» 
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rially  suffered.    The  governor  of  a  British  province    j^^^'j^, 
in  the  neighbourhood  of  thoHe  States,  officially  in-  ■ 

formed  of  this  hostile  declaration,  and  of  depreda-  '^'l^S!^' 
tions  being  committed  under  it  upon  the  property 
of  its  inhabitants,  has  thought  fit  to  sanction  an 
offensive  retaliatory  measure,  by  granting  a  com- 
mission of  reprizal.  It  is  tnie  such  commissioti 
vas  not  granted  under  any  authority  from  the 
Lords  Commissioners  of  the  Admiralty,  nor  in  the 
mode  by  which  Letters  of.  Marque  and  Reprizals 
are  usually  issyed  in  the  mother  country :  but  the 
want  of  that  formality,  existing  ex  necessitate  rei, 
will  not  render  a  commission  of  the  sort  absolutely 
void,'  to  the  great  injury  and  discomfiture  of  an  in- 
noreht  party  w^o  has  been  acting  upon  its  assumed 
varnlity.  The  king,  from  the  origin  of  the  ^rtVtsA 
colonies,  has  been  in  the  habit,  by  his  commissions 
and  inslnictions,  of  delegating  very  high  and  im- 
portant parts  of  the  royal  prerogative  to  governors 
of  his  provinces.  Generally  speaking,  all  conSti* 
tiitional  acts  of  the  Royal  power  can  now  be  legally 
exercised  by  persons  in  those  elevated  situations, 
unless  they  are  restricted  by  the  particular  direc- 
tions of  His  Majesty,  or  unless  they  use  an  exertion 
of  power  totally  inconsistent  with  the  conduct  and 
designs  of  the  parent  state.  The  governor  of  a  pro* 
vince  cannot  declare  war  against  a  nation  at  peace 
with  the  King,  nor,  a  fortiore^  declare  Ihe  pro- 
vince at  peace  with  a  nation  that  is  at  enmity  with 
the  King ;  and  i^et  the  following  instruction  was 
thought  necessary  to  prevent  the  exertion  of  so  ex«» 
tensive  a  power,  under  the  governor's  general  ao- 
thdrity,  and  seems  virtually  to  confirm  the  general 
rigbl  and  practice  of  granting  Commissions  of 
Marque  and  Reprizals  in  the  colonies.  It  is  in  these 
vords;  **  And  there  having  been  great  irregularities 
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LiTT«jo5.     fe  tbe.tnaoner  of  granting  cqmmiaiionjj  in  the  ptad^ 
■     '   ■  .UltiQQs  to  private  ships  pf  \v^r,  you  are. to  govern 
''Tsui!**      ypureelf  whenever  there  sh^II  be  occasjon  accorcliing 
to  the  90.mo)i$sioxi  find  instrMC^jons  granted  iu  thi]i 
,kjngdom»  but  you  are  not  to  grant  Cpain^issiims  of 
.Marque  or  Ke(>i  izal  agiijust  auy  priuce  or  state  m 
<amity  with  uti^  to  any  person  ;^hatKoev,er  witboot 
.our  special  conicoand/*     Now  it  can  be  r^asouablj 
inferred  from  the  latter  part  of  the  instructi9n,  th^t 
,the  govemf;r  of  this  province  is  authorized  by  His 
.Alajesty  to  gtapt  Commissions  of  Reprizals,  pro-> 
vided  they  are  not  issued  against  fiulions  at  amity 
Wth  the  King.    The  instruction  is  of  an  ancient 
d9,te».  and    has  been    acted    uppn   throughout  the 
colonies;  ^nd  in  this  province^  previous  to,   and 
.^ince  the  American  revolution,  in  a  way  conformable 
.to  the  constructipu  cpnteuded  for,  on  the  part  of  the 
captprs.      Jn    the  ueighbouring  province  of   New 
JSri£»jri67*c/i',, commissions  similar  to  the  one  in  ques- 
tion, have  been  of  late  years  granted,  and  approved 
irf  by  the  administration  of  the  mother  country.     To 
r^fu^e  them   if  required,   or    to    pronounce  them 
invalid,  when  granted,  would  be  a  denial  of  justice 
.on  the  QRe  hand,  and  a  breach  of  the  constitutional 
^^h  p,n  the  other.    This  commission  is  under  the 
iKCtal  .of,  t^e   province,    granted  by   the  governor, 
by  .^Dd    with    the  .advice    of    his   council,    and 
;»^qonipianied  by  the,  usual  bonds^  and  other  formal 
,p^pe^,    reqi^isilie .  .upoti   such  an  occasion.     The 
jprivi^ieeir  has  be^n  £tted  out,  at  a  great  expeqqe^ 
.VUder  the^aythority  of  that  coinmission  ;  and  as  his 
.lloy^l^ighpess  the  Prince.  Kegcnt  has,  by  his  laif3 
proqlam^tion,  .giv^n  all  prizes  to  the  takers^  this 
,0WQer9.aD4  crew  of  the  Liverpool  Packet,  are  l^al}y 
;fii^  ji)9tly  entitled  to  receive  djistribatiQii  of  the 
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The  Kif^$  Adooeate,  an  thi  part  of  the  Crown,         ^^ 

conteoded^-^That  whatever  migbt  be  the  legal  effect     .      1 

of  the  eominmion,  it  could  oot  extend  to  the  giving    Jnu^iy  totb. 

a  right  of  distribution  of  this  priae  to  the  captors. 

As  far  as  it  respects  the  claim  of  the  Liverpool 

Pmeket,  the  conamission  is  to  all  intents  and  purposes 

ittfftlid^  as  there  could  be  no  other  legal  node  of 

granting  letters  of  marque  and  reprisals  but  through 

the  Admiralty.     There  are  many  of  His  Majesty's 

important  prerogatives  delegated  to  the  governors  of 

his  provinces ;  but  that  of  making  war  or  peace^  of 

which  the  granting  letters  of  marque  and  reprisals  is 

a  serious  branchy  could  never  have  been  warranted 

by  the  general  comnusnon^  or  the  instructions  ae» 

company ing  it.    The  particular  instruction  alluded 

to,  affords  reasonable  conviction,  that^  althotigh  an 

iriogolar  practice  of  granting  commissions  of  reprisal 

may  have  prevailed  in  the  colonies^  His  Majesty  ia- 

tended  to  restrict  his  governors  to  the  commissions 

and    instruetiotts  granted  in  the  parent   kingdom. 

Notwithstanding  such  instruction,  the  same  irregular  , 

practice  may  have  continued  in  som6  of  the  colonies, 

but  it  has  never  established  itself  in  this  province ; 

and  it  has  been  the  invariable  practice  of  late,  to 

grant  letters  of  marque  and  reprisal^  under  a  warrant 

inmnd  for  that  purpose  to  the  goveruor,  fronil  the 

Lords  Commissioners  of  the  Admiralty.    The  com- 

mission,  therefore,  under  whicb  the  Liverpool  Packet 

has  asado  this  capture,  being  irregular  and  invalid, 

that  vessel  must  be  considered  as  a  non-commissioned 

ahip,  and  the  claim  of  the  captors' of  course  rejecod. 

JuDQM BUT-— Dr.  Crake. 

This  veami  was  captured  upon  the  17th  of  Oetoher^ 
by  a  privateer  fitted  out  at  Liverpool  in  this  provioc*. 


m6  cases  determined  in  the 

Th«         called  ihe  Liverpool  Packet,  and  commanded  by 
......^.^^    JoAit  Freeman.     The  ship  and  cargo  baire  both  been 

Jimwmf2oth^  Condemned  as  American  pfopertj^  under  the  order  of 
the  13th  of  October,  and  the  Court  has  now  to  deter- 
mine who  is  entitled  to  the  prize. 

Two  parties  <  appear  as  claimants— -the  King^  and 
the  owners  of  the  prifateer ;  and  on  behalf  of  His 
Majesty^  the  question  is  reserved,  whether  he  is  in- 
tied  to  it  jure  corona ,  or  as  a  droit  of  admiralty. 

It  is  incumbent'  upon  the  owners  of  the  privateer 
to  prove  their  own  title^  which  depends  soleij  upon 
His  Majesty's  proclamation  for.  the  distribution  of 
prizes.  They  claim^  under  a  commission  which  was 
issued  by  the  governor  of  this  proyince,  upon  the  90th 
of  August  1812>  by.  which  the  captain  was  authorized 
'^  to  take^  apprehend^  and  seize^  all  vessels  belongiogt 
to  the  United  States.*"  This  commission  was  granted 
by  the  authority  of  the  lieutenant  governor-  alone, 
without  any  warrant  from  |he  Lords  ComnissuMiers 
of  the  Admiralty,  and  indeed  before  the  order  in 
council  for  general  reprisals^  which  was  not  -isstted 
till  the  I3th  oi^Octoher. 

In  the  arguments  on  behalf  of  the  privateer,  it  has 
been  attempted  to  dazzle  the  eyes,  and  to  suapend  the- 
functions  of  the  Court,  by  a^  splendid  display  of  the 
dignity  of  the  governor  of  the  province.  It  has  been 
said  that  he  is  the  representative  of  His  Majesty,  and 
of  the  Lord  High  Admiral,  and  that  a  solemn  instru- 
ment, granted  in  the  most  formal  manner,  under  his 
signature^  and  under  the  seal  of  the  province,  ought 
not  to  be  djspu^ed^  and  cannot  be  invalidated.  Little 
indeed  would  it  become  this  Court,  and  far  from  my 
own  inclination,  to  treat  so  great  an  office  with  dis- 
respect, but  it'mtist  be  recollected,  that  no  man^ 
in  a  free  country  like  Great  Britain,  however  high, 
is  above  the  laws,  and  that  the  acts  even  of  His 
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Majesty  himself  are  liable  to   be  questiotied^   and  i^« 

examined  in  courts  of  justice,  much  more  of  anj  ' 

officer,  appointed  by  bim,  however  di^iiied  his  January  soth, 
station.  If  this  is  true  as  a  general  principle,  still 
stronger  Will  it  hold  good,  where,  as  in  the  present 
case,  those  acts  are  brought  forward  by  private  indi- 
viduals, in  support  of  claims  set  up  in  opposition  to', 
and  in  derogation  of  His  Mqjesty*s  own  rights.  Be- 
sides, the  present  question  does  not  affect  the  geb<^ral 
validity  of  the  commission  itself;  as  an  authority  to 
make  captures,  but  merely  whether  it  will  entitle  the 
privateer  to  the  prize  under  the  proclamation. 

The  words  of  the  proclamation  are  these:  After 
•tating  as-  a  preamble,  that  the  Prince  Hegent  had 
ordered  general  reprisals,  '^  so  that  as  well  His  Ma* 
jesty^s  ships,  as  also  all  other  ships  or  vessels  that 
aball  he'  commissioiied  by  letters  of  marque  or  general 
leprisais^  or  otherwise  by  the  commissioners-  for 
ezecatifig. the  office  of  Lord  High  Admiral  of  Great  . 
Britain,  sfaftll  and  may  lavvfully  seize  all  ships  belong- 
log  to  the  United  States  ;"-  it  proceeds  to  state  that  it 
was  His  Royal  Highnesses  intentions,  that  ^'  the  neat 
produce  of  all  prizes  taken;  be  given  to  the  takers ; 
Hiat  is  to  say,  that  all  prizes  taken  by  ships  and 
tessels  having  commissions  of  letters  of  marque  and 
reprisals  may  be  sold  and  disposed  of  by  the  mer- 
chants, owners,  fitters,  and  others  to  whom  such 
letters  of  marque  and  reprisals  ar*e.  granted/' 

The  order  for  distribution  recites  and  refers  to 
the  previous  order  for  general  reprisals.  When  it 
gives  the  right  in  prizes  to  certain  commissioned 
vessels,  it  must  be  understood  to  mean  only  such 
vessels  as  are  before  described,  namely,  such  as  are 
commissioned  by  the  Lords  of  the  Admiralty.  It 
must  relate  to  such  vessels  as  by  the  previous  order 

9c  2 
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,    '^.        hre  akMie  Authorised  to  make  captures^  Ihat  Im,  io 

Little  J0fc  .     .        j  ^'-f  ' 

■  Tessels  so  commissioDed. 
^"""v^x^  The  form  of  the  present  proclamation  is  the  same 
which  has  been  adopted  io  former  wars^  in  the 
respectiYe  pr6clamation,  and  prize  acts.  The  deci- 
sions in  cases  which  arose  upon  those  documents  are 
conlbrraable  to  this  interpretation.  In  the  Rekeeea, 
Thompaon*  it  was  held,  that ''  all  title  to  sea  prise 
must  he  derived  from  commissions  under  the  Admi- 
ralty,  which  is  the  great  fountain  of  maritime  aa- 
,    thority.'* 

In  the  El  Cande  dc  CMhez,  Artaza,  of  which  I 
ha?e  a  mamiscript  note,  the  lords  declared,  that 
''  under  the  prine  acts,  no  other  Tessek  are  entitled 
to  share  but  those  which  are  authorised  wnder  the 
Lord  High  Admiral^ 

I  am  therefore  of  opinion  that  the  Liverpoel  Fadcet 
not  bein^  commissioned  by  the  authority  of  the  Lords 
of  the  Admiralty  against  the  United  States  of  Amtrica^ 
is  not  comprehended  within  tiie  psoclamation  by 
which  His  Majesty's  bounty  has  been  extended  to 
captors,  and  I  therefore  reject  the  all^ation  giTen 
on  behalf  of  the  master  and  owners  of  the  pimieer  j 
and  condemn  this  sh^  and  cango  to  Hu  Majtity^ 
reserring  the  question,  in  what  capacity. 
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The  Brig  Gboboe^  Robertson,  Master. 


isis. 


Sbntencc — Dr.  Croke. 

rriHIS  yessel  with  a  cargo  of  brandy^  wine,  sillu, 
•^  and  other  goods,  the  produce  and  manufacture 
of  trance,  sailed  upon  the  7th  day  of  Jtme  \%\% 
from  the  port  of  Rochelle^  on  a  yoyage  to  New  York. 
Both  ship  and  cargo  were  American  property,  and 
they  were  seized  upon  the  8tb  day  of  Julj^  1813,  by 
His  Majesty^s  ship  of  war  the  Guerriere,  commanded 
by  Captain  Daeres,  under  the  order  in  council  of  the 
S6th  April  1809. 

It  is  thero  ordered,  ''that  all  ports  and  places 
under  the  gi»^vernme»t  of  France  shall  be  subject  to 
the  same  restrictions,  in  point  of  trade  Mid  na?iga* 
tion,  as  if  the  same  were  actually  blockaded  by  His 
Migesty^s  naval  forces  in  the  most  strict  «id  rigorous 
manner,  and  that  every  vessel  trading  from  and  to 
the  said  countries,  together  with  all  merchandize  on 
board,  shall  be  condemned  as  prize  to  the  captors.** 

An  absolute  right  to  this  prize  after  condemnation 
is  hereby  vested  in  the  captors,  unless  the  order  itsdf 
was  repealed,  or  its  effects  suspended  at  the  time  of 
capture,  or  at  the  present  time,  by  the  subsequent 
order  of  the  %3A  of  June  1819.  The  ekuse  in  that 
order  by  which  it  was  declared  ^  that  the  former 
order  be  revoked  from  the  first  day  of  Augisst/^  is 
inapplieable  to  the  present  seizure,  which  was  made 
upon  the  8th  of  Juig  preceding,  and  it  can  onfjr  be 
affected  by  the  two  following  clauses,  which  relate 
to  the  intermediate  time  between  the  dOth  of  Mc^ 
and  the  1st  of  August. 

It  is  unnnecessary  to  consider  bow  far  a  right  to 
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Th*         prize^  thus  clearly  given^  could  have  been  diTested 
1   by  an  order  in  council  made  subsequent  to  the  cap- 

'^'*^i^*^'  ^^^^i  y^*  '*  *"*y  *^®  observed,  that  even  in  that  case> 
the  crown>  till  condemnation^  might  have  suspended 
the  adjudication^  and  might *have  directed  the  pro* 
pert  J  to  have  been  released  at  any  time  before  adjudi- 
cation ;  His  Majesty  is  both  dominus  litis  and  domi* 
nus  ret  liiigatus*  But  this  order  in  council  vras 
issued  previous  to  the  capture,  and  therefore  was  then 
in  full  operation. 

This  repealing  and  suspending  order  of  the  33d 
June,  was  not  absolute^  but  it  was  conditional ;  and 
cofitaiued  in  it  a  clause  of  defeazance.  If  the  condi- 
tions^ therefore/ have  not  been  performed,  the  order 
is  void;  and^  by  the  general  rule^  that  if  a  law  that 
repe^als  another  is  itself  repealed^  the  first  law  is 
thereby  revived^  the  order  of  the  S6th  April  is  again 
in  force,  and  all  rights  arising  upon '  captures  made 
under  it  will  become  valid. 

I  shall  consider  first  the  clause  of  general  revoca-^ 
tion,  and  afterwards  the  particular  clause  which 
relates  to  the  period  before  mentioned. 

It  says,  ''  whereas  by  certain  acts  of  the  Govern^ 
mcfnt  of  the  United  States,  all  British  armed  vessels 
are  excluded  from  the  harbours  and  waters  of  the 
United  States  J  the  armed  vessels  of  France  being 
peroaitted  to  enter  therein,  and  the  commerce  between 
Great  Britain  and  the  United  States  is  .interdicted, 
the  commercial '  intercourse  between  France  and  the 
United  States  having  been  restored.  His  Royal  High- 
ness is  pleased  to  declare,  that  if  the  Grovernment  of 
the  United  States  shall  not,  as  soon  as  may  be  after 
this  order  shall  have  been  duly  notified  by  His  Ma* 
J^sty's  Ministers  in  America  to  the  said  Government, 

•  Elfebi,Mmi.   Rp».y.l73. 
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revoke^  or  cause  to  be  revoked,  the  said  acts,  this   „ .  ^« 
present  order  shall  m  that  case,  after  ,due  notice  sig-  - 

nified   by  His  Majesty^s   Ministers  in   America  to     Jiai»aryts4, 
the  said  Government,  be  thenceforth  null  and^of  no 
clTefct." 

The  nullity  of  this  order  depends  upon  three  things. 
1st,  A  notification  by  His  Majesty'sminister  in  AmC" 
rica :  2nd,  The  non-revocation  of  the  acts ;  and  3dly, 
Due  notice.-:— With  respect  to  the  first.  It  is  proved 
by  the  order  for  reprisals  of  the  13tfa  October,  which 
states,  that  such  notification  had  been  made.  As  to 
the^secand,  the  fact  is  notorious,  that  so  far  from 
baying,  as  soon  as  might  be,  revoked  the  said  acts, 
that  they  are  since  extended  still  further  by  the 
declaration  of  war,  and  that  the  American  Government 
bas  continued,  and  still  continues,  to  seize  and  con- 
demn all  British  vessels,  not  only  in  their  own  ports, 
but  wherever  they  may  be  found.  And  it  is  stated  in 
the  order  for  reprisals,  that ''  they  have  not  thought 
fit  to  recall  the  declaration  of  war,  but  have  pro- 
ceeded to  condemn,  and  persist  in  condemning  the 
ships  and  property  of  His  Majesty's  subjects,  have  re- 
fused to  ratify  a  suspension  of  arms,  and  have  directed 
hostilities  to  be  recommenced."  The  fact  therefore 
of  the  non-revocation  of  the  acts,  within  a  reasonable 
time,  is  fully  proved  from  the  highest  authority. 

It  is  the  third  requisite  that  due  notice  shall  be 
signified  by  His  Majesty's  minister  in  America  to  the 
said  Government.  It  is  impossible  that  this  condition 
should  be  literally  complied  with,  because  After  the 
declaration  of  war.  His  Majeaty  has  had  no  minister 
in  America,  and  the  impossibility  arose  from  the  act 
of  the  American  Government  itself.  But  a  public 
notiee  has  been  given  by  the  Prince  Regent  himself 
in  a  most  authentic  and  solemn  act  of  the  state,  which 
is  at  leastequivalentto  a  notification  through  an  am«  • 
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Jte         busador^  namely^  the  Orders  for  Geoerml  RepriaalSj 
'^^'^    and  for  the  coodeamatioD  of  all  Jmericam  propertjr  to 

Jmmmn^  SM      thc  CaptOrS. 

It  is  eTident  therefore^  the  British  Goveriineist 
haying  Derformed  every  thing  which  was  required  on 
its  part^  and  the  American  GoTernment  not  having 
complied  with  the  conditions  of  the  order,  that  it  has 
become  thenceforth  null^  and  of  no  eflRect,  according^ 
to  the  provisions  ezpresslj  contained  in  it. 

There  it  a  particular  clause  in  the  order  which 
relates  to  captnres  made  subsequent  to  the  20th  of 
May  and  prior  to  the  1st  of  August.  The  words  are^ 
that  ''  all  American  Teasels  and  their  cargoes 
being  American  propertjr  that  shall  have  been  cap* 
tured  for  a  breach  of  the  orders  in  council  alone  (that 
is,  of  the  7th  of  January,  1807,  and  the  a6th  of 
Aprilj  1809)  shall  not  be  proceeded  against  to  condems^ 
naiimh  till  further  orders,  but  shaU,  in  the  event  of 
this  order  not  becoming  null  and  of  no  ^ect,  in  the 
case  aforesaid,  be  forthwith  Uberaied  and  restored.** 

Here  condemnation  is  suspended,  either  till  further 
orders,  or  till  the  order  of  the  2Sd  of  June,  is  ren* 
dered  valid  by  the  performance  of  the  conditions. 

With  respect  to  the  latter  direction  it  fells  to  the 
ground,  because,  as  before  proved,  the  order  is  bhU, 
and  for  another  reason,  that  the  Americans  are  now 
become  enemies,  and  the  property  cMnot  be  liberated 
and  restored  to  them.    The  object  therefore  of  thia 
clause  no  longer  exists,  since  the  performance  of  it  is 
a  legal  impossibilitj,  and  as  the  purpose  fisr  which 
the  suspension  of  the  adjudication  was  directed  is 
thus  done  awaj  with,  any  farther  suspension  wooU 
be  nugatory.    It  was  hpwever  directed  by  the  former 
part  of  the  clause,  that  '^  such  Yessels  dbould  not  b« 
proceeded  against  till  further  orders/^    Now  by  Iho 
order  for  reprisals,  and  the  warrant  to  thia  Court  and 
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from  the  Lords  CoramisttODers  of  the  Admiralty^  a      .  J^ 
general  order  is  issued,  to  take  cognizance  of,  and     "* 
judicially  to  proceed  upon  alt  and  aU  manner  of  cap-    iamtryisd, 
tures  of  all  ships  and  goods,  and  to  condemn  all  such 
vessels  and  cargoes  as  shaU  belong  to  the  United 
States.     This  order  being  general  must  comprehend 
all  American  property  "vrhateyer,  except  what  is  there 
expressly  stated,  and  under  whatever  title,  or  upon 
whatever  ground  it  may  have  been  seized,  and  amongst 
the  rest,  all  property  captured  under  the  former  order 
in  council  of  the  86th  of  April,     I  am  of  opinion 
therefore,  that  the  order  of  the  ISth  of  October  to- 
condemn  all  American  property  is  such  a  further 
order  as  is  intended,  and  does  authorise  this  Court  to 
proceed  to  the  condemnation  of  this  vessel  and  cargo. 

It' has  however  been  argued  on  behalf  of  the  Crown, 
that  if  this  property  is  condemned  under  the  order  for 
reprisals,  it  is  not  condemned  upon  the  order  of  the 
26th  of  April,  but,  as  having  been  taken  before  hosti- 
lities commenced,  would  belong  to  the  Crown,  not  to 
the  captors.  I  cannot  accede  to  that  representation. 
The  order  for  reprisals  does  indeed  authorise  the 
Court  to  proceed  to  condemnation,  but  it  does  not 
destroy  all  distinction  between  captures  as  to  the 
grounds  upon  which  they  were  made.  If  the  captors 
have  acquired  a  right  to  the  prize  from  other  quar- 
ters, it  cannot  be  affected  by  a  general  order  to  con- 
demn An^erican  property. 

By  the  order  of  the  86th  of  April,  the  captors  ac- 
quired a  right  subject  only  to  a  sentence  of  condem- 
nation. The  effect  of  that  order  was  suspended  by 
tbe  oider  of  the  83d  of  June,  The  order  of  the  8Sd 
of  June  has  beeome  null  and  void,  both  by  the  gene- 
ral clause  of  deleasance,  and  in  the  particular  direc- 
tioBs  relating  to  such  captures.  The  suspending 
ovder  becomkn  void,  the  original  order  of  tbe  86lh 
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Brig  G^oBPi.    ^^  -^^**  revives  again  in  full  force,  and  ^1  captures 

comprehended  under  it,  are  to  be  condemnedas  prize 

J^^^»    to  the  captors. 

I  condemn  this  vessel  and  iargo  to  the  Guerriere. 
See  JppendiXj  A.  B.  and  F. 


Fehnury  5th, 
1813. 


The  Little  Joe,  Fairweather,  Master. 
(Second  Case.) 

riiHJE  clajm  of  the  capturing  privateer  having  been 
**-  rejected  in  the  former  case  of  this  vessel,  several 
questions  arose  in  the  case  of  the  same  ship,  the  na- 
ture and  grounds  of  which  are  so  fully  considered  in 
the  able  judgment  which  follows^  that  any  elaborate 
detailof  the  arguments  would  be  unnecessary.  Upon 
the  points  reserved,  whether  the  prize  should  be  con- 
demned to  the  King  jure  corona,  or  as  a  droit  of  ad- 
miralty, and  who  were  the  proper  receivers. 

For  the  Crovm,  the  King^s  Advocate  contended;  that 
although  the  commission  could  not  be  effectual  as  a 
regular  fetter  of  marque  entitling  the  captor  to  the 
prize,  it  was  an  instrument  of  high  authority,  under 
.  whiqh  the  privateer  had  been  %cting,  not  altogether 
as  a  lawless  captor,  but  as  a  vessel  commissioned  by 
the  representative  of  His  Majesty  for  the  good  of  the 
state.  Whatever  she  captured  in  this  capacity  should 
therefore  be  adjudged  a  droit  of  the  Crown  and  not 
of  the  Admiralty,  as  a  prize  taken  not  without  autho- 
rity, but  with  the  permission  and  on.  behalf  of  Hia 
Majesty  under  a  commission,,  that  may  bd  said  to 
have  issued  in  furtherance  of  the  Prince.  R^^t't 
order  of  detention. 
For  the  Admiralty,  the  SQlicitor  general,  co»tended> 
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tbat  the  claim  of  ihe  Liverpool  Packet  having  been     i^^^\^^ 
rejected  upon  the  ground  of  the  commission,  under  '. 

^bich  she  acted^  being  illegal/ it  cannot  be  seriously  ^^^J£^^^' 
argued  that  the  same  commission  is  valid  for  any 
other  purpose.  The  capturing  ship  being  a  non-com-^ 
missioned  vessel,  the  prize  therefore  becomes  a  droit 
of  admiralty  to  be  delivered  to  the  agents  of  the  re- 
ceiver-general of  droits  in  virtue  of  the  power  lately 
transmitted  to  them. 

Forhis  Excellency  tilt  Lientenant-governor^"  Uniacke 
contended,  that  if  the  property  in  question  be  con* 
demned  as  a  droit  of  admiralty,  the  lieutenant^gover* 
nor,  virtute  offedi,  under  the  several  commissions  of 
governor  and  vice-admiral  v^as  entitled  to  receive  it, 
on  behalf  of  His  Majesty. 

SBMTENCIH-Dr.  Croke,-*^ 

This  vessel  and  cargo  have  been  condemned  as 
American  property,  and  the  claim  of  the  master  and 
the  owners  of  the  Zirerpoo/ Pac^e^  has  been  rejected. 
It  now  remains  for  the  Court  to  decide  to  whom  they 
of  right  belong. 

Three  allegations  have  been  given  in,  one  on  the 
behalf  of  His  Majesty,  another  for  Sir  John  Coape 
Sherbrooke,  lieutenant-governor  of  this  province,  and 
n  third  by  the  agents  to  the  receiver-general  of  droits. 

Upon  these  allegations  two  distinct  questions  arise. 
'  The  first  is,  whether  His  Majesty  is  entitled  to  this 
prize  in  right  of  his  Crown  and  royal  prerogative,  or 
as  a  droit  and  perquisite  of  admiralty. 
*  If  this  prize  should  be  decreed  to  be  a  droit  of  ad* 
Iniralty,  then  arises  the  other  question,  who  is  entitled 
to  receive  and  to  have  the  custody  of  it;  on  behalf  of 
His  Majesty. 

In  both  cases  the  property  would  ultimately  centre 
in  the  King,  but  it  is  important  to  deteraiine  in  which 
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LittI5*job.  c^P^^^y:  because  hk  rights  jure  corona  and  the 
.—— _—  droits  of  admiralty  are  perfectly  distinct^  they  rest 
^^^isii^^'  upon  differept  foundatioos,  and  travel  through  differ- 
ent roads.  The  King^  who  is  originally  the  owner  of 
all  property  taken  in  war^  has  granted  certain  portions 
of  it  to  the  lord  high  admiral^  and  which  he  now  re- 
serves again  to  himself  upon  appointing  comraisaioners 
to  execute  the  office.  With  respect  to  those  perqui* 
sites^  His  Majesty  now  stands  precisely  in  the  place 
to  the  Lord  High  Admiral.  The  King's  title  upon 
these  different  grounds  is  kept  as  separate  as  if  the 
rights  were  vested  in  different  persons.  In  the  High 
Court  of  Admiralty,  arid  in  the  couits  of  appeal,  upon 
ef  ery  occasion  where  they  appear,  they  are  set  op  ia 
opposition  to  each  other,  and  are  contended  for  by 
the  respective  officers  of  the  Crown ;  and  they  are 
always  most  attentirely  discriminated  in  the  decisions 
of  those  tribunab.  Whatever  therefore  may  acci* 
dentally  be  the  consequence  to  other  parties,  it  is  i^ 
cumbent  upon  this  Court  to  decide  the  question,  ac* 
cording  to  law.  To  do  otherwise  would  be  a  breach 
of  its  duty,  and  the  violation  of  a  solemn  oath  ;  and 
an  error,  in  tiiis  respect,  would  be  as  much  an  object 
of  appeal  as  any  other  grievance. 

The  droits  or  rights  of  the  Lord  Hig^  Admiral 
vrere  granted  by  bts  patent,  and  established  by  pre* 
seriptioi»>  b«t  they  vrere  accurately  defined  by  the 
orders  in  council  in  the  year  1666.  The  present  ship 
and  cargo  are  claimed  under  the  second  article  of 
those  orders ;  ''  That  ail  enemiea*  Aips  and  goods 
casually  net  at  sea,  and  seized  by  any  veaael  not  cam* 
misNonated,  do  belong  to  the  Lord  High  Admiral.** 
Three  thugs  are  here  required,  that  the  ship  and 
goods  shall  belong  to  the  enem^y,  that  th^  shall  b4 
easually  met  at  sea,  and  t^c^r  shall  be  seised  by  » 
WMel  not  commissionated*    If  these  liiree  fiicti  are 
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prdved  by  eTidencej  this  ship  and  cargo  must  be  con-    ^    the 
demned  to  His  Majesty  as  droits  of  adaniralty. 

War  was  declared  upoo  the  ISth  of  October,  and  Feinymyscb, 
this  capture  was  made  upon  the  i7th  of  that  month. 
Under  whateter  title  therefore  this  seizure  was  made^ 
the  ship  and  cargo  were  at  the  time  of  seizure  ene- 
my's property.  It  was  taken  not  in  port  but  upon 
^e  high  seas. 

The  two  first  requisites  are  therefisre  clearly  proved^ 
and  the  only  question  which  can  be  rabed  respects 
the  other  part  of  the  article,  that  the  seizure  must  be 
made  by  a  non-commissioned  vesseL 

This  case,  in  another  point  of  view,  has  already 
wndergoae  an  examination,  and  has  been  decided  upon 
by  the  Court,  so  far  as  respects  the  title  of  the  captor 
to  the  prize.  But  that  decision  rested  wpon  diflfereat 
grounds  and  by  no  means  precludes  the  present  ques« 
tion.  The  subject  of  enquiry  there  was,  whether 
this  was  sucb  a  vessel  as  is  included  within  the  words 
of  His  Majesty's  proclamation  for  distribution ;  the 
present  question  is,  whether  it  is  so  commissioned  aa 
to  oust  the  Lord  High  Admiral  of  his  droits. 

If  this  vessel  was  entirely  without  a  commission^  if 
she  had  no  commission  against  the  United  States,  or 
h^  eommtssion  was  not  granted  by  a  oompetent  autho* 
fity,  she  is  equally  a  non^commissioBed  vessel. 

This  vessd.had  a  lettev  of  marque  against  Pranoe, 
but  it  is  a  decided  point,  fliat  notwithstanding  such 
commission,  vritiiout  a  letter  of  marque  against  the 
United  Statm,  she  was^  as  to  American  captures,  a  non- 
commissioned vessel. 

it  is  admitted  that  no  warrant  had  been  trensmiited 
from  Ihe  Lords  of  the  Admiralty,^  by  the  authority  of 
His  Majesty's  commission  under  the  great  seal,  to 
issue  letters  of  marque  against  the  United  Steves; 
though  rach  warrant  has  since  been  sent 
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?^ Joi.        ^"^  ^^  ^^  ^^^  alledged  on  behalf  of  His  Miy ertj/- 
,  that  this  vessel  was  commissionedy  by  the  Prioce  Re* 

^^*1bi$^^^*  gent's  order  in  council  of  the  31  st  Jultf,  1813,  or  by 
an  instrument  under  the  seal  of  this  province,  which 
has  been  produced,  and  bears  date  the  20th  August, 
.1812,  either  under  the  authority  of  the  PrioOe  Re* 
gent*s  order  before  mentioned,  or  of  the  general 
powers  Tested  in  the  lieutenant  governor  of  the  pro-* 
vince  by  his  commission  as  lieutenant  governor,  and 
commaader  in  chief,  and  vice*admiral,  and  His  Ma-^ 
jesty*s  instructions  which  accompany  than. 

The  question  therefore  resolves   itself  into   four 
points. 

.    1st.  Whether  the  vessel  became  a  commissioned 
^ikip  by  the  order  in  council  xalone. 
:  Sud..  Whether  she  was' commissioned  by  the  tna/ru-' 
meni  granted,  upon  the  supposition  that  it  was  attiho-^ 
rised  hy  the  Girder  in  counciL  ^ 

.  3rd.  Whether  by  that  instrument  itself,  indepeo- 
dent  of  the^ord^r  in  council,  as  a  mere  eAibargo  ao* 
thority,    • 

4th.  As  a  letter  of  marque  and  reprisals. 

1.  In  ;the  first  point  of  view.  What  is  a  commis- 
sioned ship  ?.  It  is  a  vessel  authorised  by  aa  express 
commission  emanating  ..from  a 'competent  authority, 
directed,  to  its  comiaander  to  exercise  hostilities  against 
a  particular  country,  or  confining  it  to  private  ships^ 
as  it  is  described  in  the  Prince  Regent's  order  for 
distribution;  such  a  vessel  as  has  a  commission  of  let- 
ters of  marque  and  reprisal.  But  the  order  is  not 
desigped  for  the  exercise  of  hostilities,  it  is  only  to 
detain  and  bring  into  port.  It  is  of  the  nature  :of  a 
provisional  embargo,  and  was  w  considered  by  the 
Prince,  in  the  subsequent  order  of  the  ISth  October. 
An  authority  for  any  other  purpose  than  to  take  as 
prize^  is  foreign  to  the  question,  itmustbea^ommisv 
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sioD  to  take  jure  belli.    Neither  could  a  vessel  be  said     ^    T»>e, 
by  tfais  order  to  be  commissioned.     It  was  a  general  - 

order^  and  no  particular  commission  was  in  fact  issued     ^cinuanf  sih, 
under  it/or  directed  to  be  issued. 

%  If  the  commission  from  the  governor  was  founded 
merely  upon  this  order^  it  could  have  no  further  au- 
authority^  and  could  be  subject  to  no  other  construc- 
tion than  the  order  itse]^  and  therefore  could  have 
DO  farther  effect  in  commissioning  the  vessel. 

3.  It  was  argued  that  this  instrument  was  not  a 
letter  of  marque^  or  warlike  commission^  but  a  mere 
authoritity  to  make  a  peaceable  seizure^  something  in 
the  nature  of  an  embargo/ and  which  was  a  measure 
which  evfelry  governor  of  a  province^  as  of  common 
rights  had  full  power  to  have  recourse  to  whenever 
occasion  required.  But  an  embargo  is  of  a  very  dif-- 
fefent  nature.  It  is  a  temporary  detention  of  vessels 
within  thejports  of  a  country,  and  consequently  withia 
the  operation  of  the  municipal  laws  and  power  of 
the  country.  To  seize  the  vessel  and  goods  of  the 
subjects  of  another  country,  upon  the  high  seas;  what- 
ever may  be  the  ultimate  object  of  it,  is  prima  facie 
an  hostile  act,  and  thbugh  merely  prbvisiidnal,  can 
flow  only  from  the  same  powers  which  can  declare 
war,  and  order  general  reprisals. 

4  This  instrument  in  its  form  is  a  letter  of  marque 
and  reprisal.     The  operative  part  of  it  is  couched  in 
the  same  words.     ^'  I  do  hereby  authorise  and  direct 
you  John  Freeman,  master  of  the  ship  called  the  . 
Liverpool  Packet;  to  apprehend,  seize,  and  take,  any 
ship,  vessel  or  goods  belonging  to  the  United  States, 
or  the  sBbjetts  thereof,  or  inhabiting  'within  the  ter-    ' 
ritories  thereof."     No  distinction  can  be' made  be- 
tween this  instrument  and  a  letter  of  marque  as  to  its 
powers  and  the  authority  necessary  to  issue  it.     A' 
Gommissior^  to  appi^hend,  seize  and  fake^  is  an  autho* 
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LittI^joi.     '^^^  ^  commit  repruala^  although  the  ultimate  dispo- 
,  sitioQ  of  the  property  maj  depend  upoa  future  con* 

'^*i8ia.**^'    tingencicB. 

The  question  then  becomes  reduced  to  this^  ihat  the 
onlj  ground  upon  which  this  can  be  maintained  to 
be  a  commissioned  vessel^  must  be  founded  upon  the 
powers  gpranted  by  His  Majesty  to  the  governor  of 
this  province^  to  issue  letters  of  marque  and  r^risala 
•  by  the  commissions^  and  instructions  set  forth  ia  the 
allegation. 

I  should  be  extremely  unwilling  to  enter  into  aiiy 
discussion  respecting  the  powers  and  authorities  of 
his  excellency  the  Lieutenant-Governor;  but  they 
have  been  brought  into  question  by  the  parties  and 
their  counsel^  who  may  be  considered,  in  s6me  mea- 
surej  as  at  issue  upon  them ;  and  their  examinatioB 
is  necessaiy  to  the  decision  of  the  present  case.  With 
the  greatest  reverence  therefore  for  the  high  statioa 
itselt  and  the  sincerest  personal  respect  for  the  wor« 
thy  and  eminent  person  who  occupies  itj  I  must  follow 
where  my  duty  leads;  with  firm  but  cautious  st^a; 
with  the  reserve  and  decorum  which  becomes  such 
subjects,  but  with  the  freedom  of  truth,  the  strictest 
ildherense  to  sound  legal  principles,  and  the  accoiacy 
required  in  a  judicial  enquiry. 

To  consider  the  general  nature  of  these  oommis- 
sions  :— 

It  is  the  prerogative  of  the  Sovereign  only  to  do* 
termine  what  part  of  the  public  or  private  force  of 
the  state  shall  be  employed  in  the  operations  of  war« 
No  subject  can  undertake  any  offensive  expedition 
against  the  enemy,  either  by  land  or  sea,  without  a 
particular  commission,  measures  of  self-defence  aot 
being  comprehended  under  that  deseriptien.  Sea 
commissions  are  of  two  kinds,  those  which  are  given 
to  vessels  which  are  the  property  of  the  Sovweigi^ 
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tatd  fheretdtt  are  tailed  King's  sfaips^  and  fhose  which         '^^ 

are  granted  to  persons  whp  eqntp  vessels  at  their  own   ,  

expense^  and  are  reimhtnrsed  by  a  diare,  or  the  whole    F«*««jr5th, 

of  fhcfir  plunder^  as  may  be  conceded  to  fhem  by  his 

His  Majesty,  from  whose  free  grant  alone  they  can 

be  entitled  to  it.     The  latter,  as  to  their  constitution, 

are  as  much  public  vessels  as  the  former,  and  their 

commissions  can  be  derived  only  directly  or  indirectly 

from  His  Majesty. 

The  royal  prerogative  is  usually  exercised  not  pro- 
miscuously through  the  medium  of  any  of  His  Ma* 
jesty*s  ministers  or  oflBcers,  but  through  the  known^ 
established,  and  appointed  channels.  Na;val  military 
commissions,  whether  to  King's  vhips,  0r  prrivate  rep- 
nth,  are  issued  through  those  officers,  to  "whom  it 
deems  pfroperly  to  appertain,  that  is,  the  Lord  High 
Admiral,  or  the  Lords  Commissioners,  who  are  in* 
Tested  with  his  atrthofity.  That  such  was  the  eschi- 
site  practice  frdm  the  earliest  times  tnigbt  be  proved 
hf  a  reference  to  many  ancient  documents  upon 
record. 

This  branch  of  the  royal  prerogative,  (if  cdntimis- 
sidnidg  private  vessels,  or  aft  it  is  more  usually  catled, 
of  issuing  letters  of  msrqufe  ttrid  replfisftls,  «  carried 
into  effbct  in  the  most  solemn  madner.  tJpdn  an  oi'der 
made  in  council  by  the  Sovereign  in  person,  a  com- 
itiission  passes  under  the  gitat  seal,  to  the  Commis- 
sioners of  the  Admiralty,  sfuthorisidg  them,  or  any 
person  by  them  appoiotfed  to  issute  Tetter^  of  marque, 
f  d  consequence  they  gratit,  id  England,  a  special 
warradt  for  each  applicant  to  the  Judge  of  the  High 
Court  of  Admiralty  to  issue  the  letter  of  marque,  and^ 
in  the  colonies,  th^y  transmit  a.  gederal  warrant  to 
the  governor,  to  authorise  the  Judge  of  the  Court  of 
VieerAdmiralty  to  i^sde  these  InstirumenfSj  in  the  same 
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tim         niftiiner  as  in  England,  and  under  the  securities^  and 
'   "  with  the  regulations  prescribed. 

Ftbmmry  5ti^  Tfac  feason  vfhj  so  many  formalities  and  precau- 
tions should  be  observed  is  obvious.  There  is  no  mode 
of  warfare  more  liable  to  abuse^  and  to  degenerate 
into  a  species  of  piracj>  none  which  has  given  siore 
occasion  of  complaint  to  neutral  nations  than  the  eoi* 
plojment  of  privateers.  It  has  therefore  become  a 
part  of  the  law  of  nations^  and  has  often  been  intro- 
duced as  an  article  of  convention  between  manj  states^ 
particularlj  in  several  treaties  to  which  Great  Britain 
is  a  partjj  that  adequate  securities  should  be  given, 
and  every  precaution  adoped  to  prevent  a  misappli- 
cation of  the  privilege. 

As  this  was  the  ancient^  so  it  continues  to  be  the 
modem  practice^  and  at  the  commencement  of  a  neyr 
war,  warrants  are  sent  from  the  Admiralty  board  to 
the  governors  of  provinces ;  as  has  been  done  since  the 
breaking  out  of  the  present  hostilities.  The  regular 
transmission  of  this  authority,  though  not  amounting 
to  a  direct  proof,  because  there  is  a  possibility  of  a 
concurrent  authority  elsewhere,  yet  certainly  carries 
with  it  a  strong  presumption,  that  without  such  war- 
rant the  governor  was  not  possessed  of  such  authority. 
Because,  upon  the  contrary  supposition,  the  warrant 
would  be  useless  and  nugatory,  and  it  is  not  to  be  sup- 
posed that  His  Majesty's  government  would  exert  it- 
self in  acts  of  supererogation. 

This  presumption  is  further  strengthened  by  the 
order  of  the  thirteenth  of  October.  The  words  of 
this  order  as  to  the  hostilities  to  be  exercised  against 
the  United  States  are  as  extensive  as  possible,  for 
general  reprisals  are  granted  against  them ;  yet  when 
it  proceeds  to  designate  by  what  vessel  these  general 
hostilities  are  to  be  effected,  it  specifies  only  His 
Majesty's  ships^  and  such  as  shall  be  commissioned  l^ 
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letters  of  marque^  or  otherwise,  by  His  Majesty's  com-  The 
missioners  for  ezecutiog  the  office  of  Lord  High  Ad-  ^''^'•'  J^'* 
miral.  No  other  vessels^  howcTer  commissioned,  are  ^<^7^  ^^ 
authorised  to  commit  hostilities  upoo-the  enemy.  And 
these  words  are  used,  not  as  seeming  to  introduce  anj 
new  limitation,  but  rather  to  refer  to  a  known  and 
usual  limitation  of  the  right  of  making  captures  in 
war,  to  a  supposed  established  principle,  that  it  was 
necessarily  confined  to  those  two  species  of  vessels 
onlj.  If  this  was  considered  as  a  previously  existing; 
Umiiation  it  would  be  conclusive,  that  no  authority  to 
commission  vessels  subsisted  any  where  but  in  the  Ad- 
miralty. If  it  was  introduced  as  a  new  restriction,  it 
may,  I  think,  reasonably  be  doubted,  whether  it  would 
not  annul  any  power  of  that  kind  which  had  been 
previously  granted ;  for  by  this  order  the  Prince  Re- 
gent not  only  makes  the  declaration  of  war,  but  he 
specifies  the  only  vessels  by  which  it  shall  be  carried 
on.  It  is  from  this  order  alone  that  both  are  deduced; 
without  this  order,  no  vessel  could  exercise  hostilities, 
with  the  order,  none  can  exercise  them  but  those  two 
kinds  of  vessels.  Independent  of  the  order  no  vessels 
have  authority ;  by  virtue  of  the  order,  only  those  two 
classes  of  vessels  are  authorised. 

But  an  examination  of  the  governor's  commissions 
themselves,  will,  I  think,  reduce  these  presumptions 
to  a  certainty,  and  shew  clearly  that  no  such  power 
is  vested.* 

No  doubt  can  be  entertained  but  that  His  Majesty 
may,  by  commission  under  seal,  depute  to  any  of  his 
subjects  the  rights  and  the  exercise  of  almost  any 
branch  of  his  royal  prerogative.  But  questions  may 
arise  upon  any  of  His  Majesty's  commissions,  as  to 
what  power  he  has  granted.  And  there  is  one  esta- 
blished rule  of  law  to  direct  the  edquiry,  that  no  part 
«  See  Note  I.  p-  422—424  tsyra. 
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littI^job.    ^  *®  royal  irrcrogatiTe,  especially  cf  the  Wgfcer 

braDches  of  it,  can  be  transferred  wHhoat  the  most 

•^*^^JJJJJ**»    ez{)ress  words  to  that  effect. 

The  first  comnii<?sion  which  1  shall  examine  is  that 
of  the  Viee-Admrral  as  apparently  most  connected 
with  ^e  ckse,  and  it  may  be  necessary,  for  illustrating^ 
the  subject,  to  enquire  a  little  into  the  nature  and 
birtory  of  the  office  itself,  as  derived  from  that  of  the 
Lord  High  Admiral ;  since  it  appears  not  to  have 
beeh  Veil  understood. 

It  is  clear  from  those  learned  antiquarians  who 
have  extended  their  researches  into  the  usages  and 
laws  df  former  times,  hnd  particularly  Mr.  Selden^, 
that  the  office  of  lord  'high  admiral  originally  eem- 
ptbed  civU  rather  than  tHtlitary  duties,  and  ftal  the 
peculiar  object  of  H  tvaiii  riOt  ^o  mudh  the  'command 
oter 'the  fleet,  qua  hostibus  pir  mare  resUieter,  but 
for  guhrdidg  the'dea,  against  pirates  and  other  lawless 
persons,  and  the  protection  of  commerce,  detpso  mart 
tuendOs  having  the  same  power  at^eaas  olber  magis- 
trates had  upon  larid.  Their  usual  style  was  that  of 
custokes  maris,  and  they  Were  said  in  the  old  language 
of  parliament  to  be  appointed  ^*  for  the  keeping  and 
aure  defending  of  the  seas  against  all  persons,  for  the 
intercourse  of  mercliandi^e  safely  to  come  and  pass 
out  of  the  same/'  They  were  intrusted  with  lagard 
de  lances  de  la  niier,  ou  la  ^aufgard  de  la  tnere.  Foir 
this  purpDse  they  had  a  general  jurisdiction  in  all  af- 
fairs, civil  and  criminal,  upon  the  seas,  and  as  incident 
to  jurisdiction,  they  were  intitled  to  various  droits, 
rights  and  perquisites.  This  was  the  drdinary  power 
bf  the  high  admiral ;  the  military  power,  to  carry  on 
warfeire  at  sea,  was  an  €xtraordinarf/povte)t,  given  to 
him  occasionally  by  special  commission,  or  other  tem- 
porary authority.  It  is  not  surprising  therdbre  that 
^  Selien/lliliat^lnmufffyc. 
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the  comipiifiioo  of  this  high  officer,  which  has  heeii^    ,    '^t 

j-^i  fi  4.  •         ',        ,*      LxTTLB  Joe. 

coatmuea  in  the  saioe  ^m  foe  man;  centuneSj  should    ^...—^ 

$ffe^l£y  aii4  relate  to  those  duties  and  rig^<|js^  vhidt  ^^'^*** 
are  derived  from  his  odgioftl  authority,  and  are  o£  a. 
civil  nature^  afid  aa  little  as  to  their  military  or  ac- 
Mss^rj  duties;  ap^  that  the  aofiiieqt  Uw  hppk:& should, 
bq  9ff  fyiU  as  to  t^e  ooe  kind,,  sp  deJi^iepJt  aqd  barr^a 
as  to,  the  other. 

]iP9i?  thf  bettf r  perfcMToiiiiiee  of  th^ie  civil  and  ma* 
xitii9Q  ^u^^s,  thi^  H^gb  Adoiical  was  autborisied  by 
bis  pa^nt,  as^  the  Lprda  ComfnissioAers  arq  at  present, 
to  constitute  vice-adupirals  mujiei;  hifOu  It  was  the 
usual  practice  fonoprly  to  appoint  maqy  of  these  offi« 
cers  i/k  England,  with  jurisdiction  avec  pvtioulnr 
districii.  I  appreheqd  that  tl^ere  w^.  a  vic^admiral 
f^r  ^ach  of  tb^  maritupa  cou^tieiii  who  ei^er^iseA 
wfkUfik  of  tbe^  same  judicial  powers,  a^  ar^  now  de- 
legated to  the  Courts  of  Yice-A,dmiraUy  in  in- 
sM4B«9  cavses^  either  by  himself  or  bis  deputy.  They 
were  beside^  the  collectors  of  the  droita  and  perqui- 
sites of  the  admiral^  and  hk  mioisteral  officera  for  the 
leizure  of  prizes^  and  other  disputed  property,  which 
came  wiibu  bis  jurisdiction.  This  ofllce  in  regiud 
to  ipari]l4aw  affairs  sesmi  to  bav«  resembled  that  of  % 
sheriff  w  a  justice  of  pea4;e.  There  is  a  letter  esskmi 
^op  a  v^ry  eminent  person.  Sir  Leoline^  JiO^uB,  who 
vvas  jiude«  of  tiie  admiralty,  secretary  ^f  state,  and 
qmbwsador.  at  the  t^aties  of  Nin^guen,  and  Celegne, 
jfi  the  reign  of  Charles  the  Seconds  which  9bewspret(gr, 
Biuqb  Hm  Wiw^  ^  tbis  office,  when  it  was  in  viridSs 

It  if  addimaed  to  the  bonnurable  Itfr.  M.  a  vieer 
adnunl.  It  spems  that  a  salvage  case  of  a  vessel 
If  hick  had  met  with  sofq^  casual^  neat  tiie  coast, 
had  been  brought  before  him.  His  deputy  had  de- 
creed Tery  pnreafopable  sidvag?,  and  had  directed 
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Tbe  the  vessel  to  be  sold  for  the  payment  of  it-^the  opinioH 
Z'"'^"  ^-''  of  Sir  Leoline  was  taken,  and  he  determined  that  the 
tchniary  Mh,  contract  of  sale  was  absolutely  void,  on  account  of 
^^^^'  the  unreasonableness  and  extortion.  He  expresses 
himself  with  great  warmth,  as  to  the  case  itself^ 
which  is  immaterial  to  the  present  question,  but  in 
answer  to  some  observations  of  the  Vice- Admiral  he 
proceeds  to  say,  *'  ^  for  your  objections,  sir,  that  yoo 
have  undertaken  a  very  ill  province,  if  your  commis- 
sion of  vice-admiral  entitles  the  merchants  to  your 
service  at  a  hackney  rate ;  I  have  this  to  say,  that  a 
justice  of  peace  on  land  hath  but  a  very  meagre  em- 
ployment in  the  several  parts  of  his  duty,  especially 
those  for  preserving  the  public  peace  and  men's  par- 
ticular properties,  against  riots  and  routs,  and  yet 
they  (men  of  honour  and  probity  I  mean)  never  com- 
plain of  it ;  a  vice-admiral  is  plainly  such  another 
officer  in  relation  to  the  sea,  and  under  the  same  obli- 
gations with  those  at  land ;  that  is,  represents  the 
King's  part  in  preserving  his  subjects  and  allies  from 
violences,  most  especially  in  their  distresses.  Yet  in 
some  things  every  vice-admiral  will  confess]  that  he 
hath  a  better  prospect  to  a  lucky  hit,  than  a  j  ustice 
of  peace  at  land  hath ;  besides,  vice-admirals  in  Eng^ 
land  in  ancient  times  being  persons  of  great  figure  ia 
their  country,  used  to  lay  out  themselves  and  their 
pains,  for  saving  the  King's  subjects,  their  allies,  and 
their  goods  respectively,  as  men  who  were  appointed 
to  relieve  the  miseries  of  strangers,  and  that  regarded 
the  peace,  the  honour,  and  the  justice  of  the  nation*." 
Upon  the  establishment  of  ^colonial  governments 
it  was  thought  proper  to  invest  the  governors  with 
the  same  civil  and  maritime  powers,  and  therefore  it 
became  usual  for  the  Lord  High  Admiral^  or  the 

*  j€kkm$.  Vol.  If.  p.  718. 


COURT  OF  VICE-ADMIRALTY. 


407 


Lords  Comnnssioners,  to  grant  a  eommtssioa  of  Tice« 
admiral  to  them.  The  office  thus  conferred  upon  the 
governor  i?vas  precisely  the  same  with  that  of  .the  vice- 
admirals  in  Englmid,  and  was  confined  to  the  ciWl 
and  maritime  jurisdiction^  which  was  the  original 
branch  of  the  admiral's  authority.  Tbis  is  evident 
from  the  commission  now  produced.  It  gives  the 
▼ice-admiral  cognizance  in  all  civil  and  ^maritime 
causes^  offences^  and  crimes  ;  to  enquire  into  the 
usages  of  the  sea«  wrecks  and  other  forfeitures^  goods 
waved^  flotson^  jetson^  lagon,  and  other  casualties  and 
perquisites ;  to  take  recognizances^  to  fine  and  punish 
offenders^  to  preserve  the  public  streams  and  waters ; 
to  reform  nets^  and  unlawful  engines^  with  other  si* 
nilar  duties^  but  not  a  single  clause  which  confers 
aojr  military  naval  power  whatever. 

In  England  the  office  has  fallen  into  disuse^  no 
▼ice-admirals  have  been  for  many  years  generally  ap- 
pointed^ and  their  functions  have  been  performed  by 
the  High  Court  of  Admiralty  and  its  officers.  In  the 
colonies^  patents  of  vice-admiral  are  continued  to  be 
granted  to  the  governors :  but  most  of  their  duties  are 
ih  practice  superseded  by  the  general  establishment 
of  Courts  of  Vice- Admiralty  $  many  of  the  rights  to 
which  they  relate  have  become  obsolete^  or  have  been 
abolished^  and  other  modes,  more  convenient  for  use, 
and  better  adapted  to  the  modem  state  of  the  world, 
have  been  adopted  for  the  enforcement  of  a  mariiime 
police. 

So  mucb  lEbr  the  nature  of  the  office  in  general. 
With  respect  to  the  power  of  commissioning  ships, 
and  issuing  letters  of  marque,  it  must  be  either  inhe- 
rent in  the  office  itself,  or  conveyed  to  it  by  the  express 
words  of  the  patent.  But  the  Lord  High  Admiral, 
or  at  least  the  Lords  Commissioners,  have  no  inherent 
power  of  thb  nature.    By  their  patent  they  are  only 


LxTtis  Job. 
Ftbruam  bthf 
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LittI^joi.     ^^^^^^^^  ^  builds  repair^  fit,  furnish^  arm,  Ticioal, 
and  set  fortb^  (bj  which  I  uoderstaod  to  cQiniiiaMion) 

^'^TbiI^^^  «iicft  ships  ain4  M^^  ^  ^^!f  ^^^  receive  directions 
fi^»  either  from  Hi^  Mqjesty  or  his  privjf  counciL 
and-  with  reipect  tp  pfivateecs  id  particular,  not  to 
nmitioii  the  usage  thikt  no  commiBsioDg  or  letters  of 
nuupqiie  are  eTer  ia  fact  granted,  till  the  Lords  ajre 
authorised  by  a  commission  under  the  great  seal ; 
it  is  expressly  laid  down  by  the  high  authority  lately 
quoted  J  fiir  LeoUne  Jenkins* ,  That  the  Lord  JlA- 
miral  gives  this  power  to  private  men  of  TMr,  nor 
Tirtute  officii,  but  by  a  special  commission.  Since  the 
Lord  High  Admiral  himself  has  no  power  virtute 
officii  to  commission  ships,  neither  can  the  Yice- 
Admiralj  who  derives  his  authority  from  hupu  No 
'  such  power  has  been  given  him  by  special  c^mussioia 
from  His  Majesty,  since  it  is  not  contained  in  kis 
patent,  or  other  instruments. 

I  shall  proceed  now  to  consider  whether  this  is  a 
commissioned  vessel  under  his  Excellency's  commis- 
sion as  lieuteoaot-governor,  and  His  Miyes^'s  in* 
structions  which  aocompai^  them. 

It  majr^  I  think,  previously  be  observed,  tki^t  a 
letter  of  marque  being  an  authority  which  eiteods  to 
the  wkob  om%b«  and  enables  the  vessel  to  make  e«p« 
tures  all  over  the  worUL  does  not  seem  very  natocmlly 
to  be  comprehended  ia  the  powers  of  a  governor, 
whose  commission  u  expre^ly  confned  to  a  particular 
province,  and  the  maritime  parts  thereof. 
.  Next,  that  a  letter  of  marque  is  a  navai  commimion 
and  conftitutes  the  vessel  to  whif h  it  ia  granted  a  skip 
of  war.  It  aeema  improbable  theeefiDm  tkat  na  suck 
power  should  be  given  in  the  naval  commimiiift  of 
vice-admiral,  and  yet  should  be  contained  in  the  oivik 
and  military  commission, 

«  nknkins,  ToL  II.  p^  7^ 
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iq  Great  JBritaif^,  not  eveo  ii^  tbe  I^d  lUgh  Ad/nical    ......!L!!L 

mth  vbose  office  it  i»  ntfNKt  cmwecMf  without  n    MnMr^siiif 

8peciiil>.  ofGWMval  and  temi^onfy  cpi^oiaiioa.  uiid«r 

^e  great  sealj  and  this  beiof  a  p^wer  ik4  nemmi^ 

for  the  defence  of  a  proTinee^  it  ia  nqt  prohabU  thwt 

80  high  a  pQwer  should  ha  periHiMeBtljF  wd  pi^ irpetu- 

allj  conferred. 

In  ezamioiiig  the  instrmn^wtf  themaelve*  U  must  he 
reviemher^d  that  in  law  ^U  coivmivsiona  are  stricti 
juriij  and  cannot  be  ex^ad^  bigr<MMl  their  plain  and 
OKpresa  words*. 

The  first  ^lauae  relied  upoo^  gives  a^  power  of 
arniog  and  employing  all  persons^  to  march  or  to 
eoRhark  them,  for  ike  resieHng  and  withstanding  qf 
all  enemiee,  pira^Sj  anid  rebels,  both  at  sea  and  land^ 
and  Sttoh  eoepies^  piratqs^  rebeb^  if  there  shall  be 
oeeasionj  to  pursue  «pd  prosecute  ie  or  out  of  the 
limita  of  the  provinee*  This  is  e?ideQ%  the  power 
of  raiaiag  and  employing  the  ipiliti.a  for  tbe  deleuce 
of  the  province^  either  upon  the  land  or  the  le^, 

Tbe  uext  ctauio  fef««s  e^i^fot^  tp  the  forioer, 
wiiich  baYis^  aethof  ized  ^be  e:i^ctttioii  of  martiaL  law 
on  lan^M  this  proceeds  ^g^^  tbe  same  peweir  et  sm^ 
io  ease  of  ae^  ei«ba(batiioi^  finder  tbe  former  cleiyse. 
Tbe  pteambte  Mates  "  that  fenmesueb  v  diversi  mu* 
twMs  e«d  4wer4|en  najr  bAppm  b;  peieom  flipped 
aod  ^Dp%^  «t  see^  evideutly  referring  t^  the  ft>v* 
Qief  clause,  to  the  end  tbatt  they  n^y  be  better 
aMemed  aed  ordered^  His  M(loe«^  grants  the  power 
to  eemtitiite  and  appeiit  eepteins  end  othev  Q4$icer«« 
and  to  srraat  to  such  riiitiian  eoBuniBSioni  to  exaeuto 
the  Uw  niartial. 

No  4ottl»i  aw(ei  thin  ^wmmv^  YoaaoU  maj  be 

•  flte  Nate  L  Ik.  4M-»il«  i|^ 
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j^J[^j^^     fitted  ou€  for  the  drftnce  of  the  province,  and  cap- 
■    tarns  apd  other  officers  commisgioiied  to  commaiid 

^«*^|Jjy  **•  them.  It  has  been  so  done  wheaeyer  the  state  of 
afiairs  required  it.  There  are  maoj  commissians  of 
this  nature  remaining  in  the  secretary's  office.  But  a 
commission  to  vessels  in  the  service  of  government 
to  resist  and  withstand  enemies,  pirates,  and  rebels, 
is  Tery  different  from  a  commission  to  private  sbipt 
to  apprehend,  seize,  and  tike  generally,  any  ships  and 
goods  belonging  to  the  enemy,  or  in  other  words,  to 
issue  letters  of  marque  and  reprisals.  The  powers 
qiecified  are  for  defence  against  attacks  by  arms,  to 
resist  and  pursue  hostile  forces ;  letters  of  marque 
are  for  offensive  hostilities  to  seek  out  all  over  the 
world,  and  to  take  peaceable  property,  to  plunder  the 
ships  and  goods  of  merchants  and  other  persons  not 
in  arms,  or  engaged  in  hostilities  against  the  counti y, 
a  mode  of  warfare,  the  very  legality  of  which  has 
been  denied  by  many  modern  writers,  and  which,  to 
say  the  best  of  it,  is  too  often  exercised  in  an  unjus- 
tifiable manner. 

Amongst  the  extensive  military  powers  gi^en  for 
the  defence  of  the  province,  ^tibe  issuii^  of  let- 
ters of  marque  is  not  to  be  found,  either  expressly 
by  name  or  by  words  of  the  same  meaning.  Letten 
of  marque  and  reprisal  are  well  known  in  the  laws  of 
Great  Britain.  Unless  therefore  they  are  meotioiMd 
by  Aeir  legal  appellation  or  clearly  described  by  ex« 
pressions  tantemount,  the  ccmimission  cannot  extend 
to  them.  And  since  they  extend  far  beyond  every 
measure  of  defence,  they  seem  as  little  to  be  compie- 
bended  under  their  spirit  and  intention,  as  under  their 
express  definition. 

His  Majesty's  instructions  to  the  governor  refier  to 
the  commission  and  create  no  new  powers.  The 
clauses  relating  to  this  subject  are  evidently  not  to 
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enlarge,  but  to  restrict  those  powers^  and  the  pream-         ^^ 

ble  states^  that  great  irregularities  had  prevailed  in    .... 1 

the  manner  of  granting  commissions  in  the  planta-  F«(n»>9  ath, 
tions.''  The  governor  therefore  is  directed  '^  to 
govern  himself  vrhenever  there  shall  be  occasion^"  that 
is^  vrhen  it  shall  be  necessary  to  exercise  the  powers 
vested  in  him^  of  commissioning  vess  for  the  def^mce 
of  the  province  as  authorised  by  the  commission ;  or  to 
issue  letters  of  marque^  when  so  authorised^  in  the  usual 
mode,  then  to  *'  govern  himself  according  to  the 
commissions  and  instructions  granted  in  Great  Bri^ 
tain.^  But  though  self-defence  might  authorize 
defensive  measures  against  princes  or  states  in  amity 
with  His  Majesty  in  case  they  attacked  the  province, 
so  that  it  should  be  expedient  to  commission  vessels 
for  that  purpose,  yet  he  was  ''  not  to  grant  commiS'* 
sions  of  marque  and  reprisal,  against  such  princes  or 
states  in  amity  with  His  Majesty,  without  his  special 
command,**  evidently  making  a  distinction  between 
commissions  to  private  ships  generally,  and  commis- 
sions of  marque  and  reprisal. 

Taking  the  commissions  and  instructions  therefore 
together,  the  meaning  is  obvious  and  plaiui  and  there 
is  evidently  no  power  given  in  them  to  issue  letters  of 
marque  and  reprisals  without  a  special  authority. 

If  any  doubts  arise  upon  patents  of  this  nature,  the 
intention  is  best  explained  by  the  practice  and  usage. 
Diligent  searches  have  been  made,  both  in  the  cfffice 
of  the  Registrar  of  the  Ciourt  of  Yice-Admiraltyj 
and  of  the  province,  as  to  what  letters  of  marque 
have  been  granted  from  the  commencement  of  this 
province  to  the  present  time,  and  the  modf^  of  issuing 
them.  It  was  very  possible  that  many  irregularities 
might  have  occasionally  taken  plaee^  in  a  series  of 
years,  under  a  great  variety  of  governors  and  officersi 
u  is  stiated  in  His  Majesty^a  instruetions.io  have  for-? 


i»A 
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Tht        QMrlj  ]»appieiie4j  wd  vhich  heios  cleaxly  deYiattoivi 
'^  '  firom.  tbe  estiblisbed  pn^tice^  could  not  be  dcawn 

jTikvary  dt^  1^  precodveot,  but  tb«  r^vU  of  these  reseajcches  baa 
bfe»^  tb^t  the  commimoas  apd,  instructioiu  have  beea 
«Ki4eP9taod  aod  untfiHrmiy  eMcuted,  according  tbi  th^ 
priQciples  before  stated. 

Ff  om  the  earlieit  times  there  are  nwij  instance^  of 
commissions  granted  to  the  captains  of  vessels,  in  tlp^ 
^tual  service  qf  tke  government,  by  the  authority  of 
the  gofernor  only  /  but  none  to  private  ships  com* 
missioned,  or  letters  of  marque,  without  a  particular 
authority  from  His  Maj^y. 

In  the  war  which  begpn  in  1756^  in  which  is  the 
first  trace  of  vessels  of  tiiis  description,  many  lettera 
of  BMirque  issiie^  by  the  authority  of  the  governor. 
But  it  'm  stated  ii^  the  preamble  to  them^  that  *'  Bji$ 
MajeMy  King  George  the  Second  had  been  pleased  by 
his  decUmtion  of  th«  17th  Afa^,  1756,  to  deckie 
war  against  France,  and  had  commanded  him  (th^ 
governor)  to  do  every  thing  in  his  power  to  encou* 
rage  his  subjects  to  fit  out  privateers,  and  so  forth/' 
I  believe  there  was  no  Court  of  Vice- Admiralty  es- 
tablished io  the  province  at  that  time,  the  Iciteri^ 
ipe^ify  that  bonds  haid  b4en  given,  and  they  were  ac- 
companied by  instructions  from  His  Miyesty. 

Theia  issued  therefore  under  a  ^cial  conunand 
and  aiwtibovity  from  Urn  l^iqg- 

in  the  9ixt  war,  which  bfgan  in  177$,  near  ^ixig[ 
leHer«  of  marque  i»ui^j  in  the  most  regular  w^y^  faty 
th/Q  budgie  of  the  Vic^Adfoiralty  Courts  au^horiaed 
by  warri#t4  S^m  th«  lieutenant  governor,  and  it  ia 
e^ipresily  «tatedj  ih»t  th^ty  were  granted  in  ^^ffh^ 
formity  to  the  act  of  parUament,  (I  svppopa  the  I7<;h 
^f  the  prweot  liiag)  ajid  to  His  M%|o9ty>  inatruc**^ 
tion. 

In  th»  hurt  JPtenfA  imf  vhich  succeeded^  ^  con- 
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mbsioti  ander  the  ^eat  seal  issued  to  tlie  Lords  of         The 
the  Admiralty  to  empower  them  to  grant  warrants       ^^* 
for  letters  of  marque^  btrt  no  warrant  was  sent  by    ^^^"j;^  ^^^ 
ifaem  to  the  goremor  of  this  proTince.    In  conse- 
quence of  a  letter  received  from  the  secretary  of 
state^  in  the  time  of  Sir  John  Wentworth  upwards  of 
fifty  certificates  as  they  were  called^  in  lieu  of  letters 
of  marque,  were  issued.    Thejr  state  that  they  were 
founded  upon  4  special  authority  given  by  His  Ma^ 
jesty^  that  '^uo  authority  having  arrived  to  the 
governor  to  grant  letters  of  marque^  in  the  mean  time 
he  assured  the  master  conformable  to  His  Majesty*9 
pte^sure^  stgui'fied  to  him  by  the  Right  Honourable 
Benry  Dundm  and  the  Duke  tff  "Portland,  that  Hh 
Majesty  wiH  consider  him  and  all  others  Concerned^ 
as  having  a  just- claim  to  the  King's  share  df  all  sucb 
yessels  and  property  v^hich  may  make  prizes  of  being 
ifirst  condemned  as  lawful  prize  to  His  Majestyj  add 
that  the  goveriior  had  received  His  Majesty's  com* 
mands  to  encourage  ail  His  Majesty's  sul^ects  by 
every  means  in  their  power  to  distress  and  annoy  the 
trade  of  the  enemy/' 

It  is  unnecessary  to  consider  whether  these  certifi- 
cates were  real  commissions^  or  merely  a  release  of 
His  Majesty's  share  of  such  prizes  as  they  should 
capture^  and  which  in  law  belonged  to  His  Majestf^ 
as  being  taken  by  non-commissioned  vessels^  which  is 
certainly  all  that  their  fi^rm  implies.  But  it  is  more 
materiid  to  the  present  question^that  before  this  letter 
was  transmitted  from  the  secretary  of  state^  no  such 
instrifments  were  issued^  and  therefore  that  they  were 
granted^  Whatever  was  their  natnre  or  eflect^  not 
vnder  flie  authority  of  the  governor's  commissions 
"Or  «tM#ilfg  iastruetions,  but  under  a  special  «au- 
thority  g^ven  by  His  Majesty.  They  furnish  there- 
fom  "«•  ^toMSMi  whatevcf  Ihlit  fte  governor  'had 
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LittI^joi.    ^^^^  letters  of  marque  upon  the  authority  of  his 

■ two  commisstoDs  and  standing  instructions^  hut  they 

^""^  IBIS  ^'^'  furnish  a  proofs  that  without  such  special  authoritjr^ 
the  governor  did  not  think  himseif  authorised  to 
issue  them. 

The  practice  and  usage^  therefore,  has  been  con- 
formable to  the  construction  which  I  have  put  upon 
these  commissions  and  instructions,  and  it  is  clear 
th^t  to  issue  letters  of  marque^  without  warrant 
from  the  Admiralty^  or  a  special  authority  from  His 
Majesty^  is  without  precedent. 

The  date  of  this  commission  is  a  rery  material 
ingredient  in  affecting  its  validity ;  it  was  issued  on 
the  20th  of  Augtist,  before  the  order  for  the  r^risals 
on  13th  of  October •  Whatever  may  be  the  power 
vested  in  the  governor  as  to  granting  letters  of 
marque  and  reprisal,  they  must  be  limited  to  the  time 
of  war,  both  from  their  very  nature  and  from  the 
words  of  the  commission  and  instructions. 

To  declare  war  is  the  exclusive  prerogative  of  His 
Majesty;  orders  for  reprisals  and  the  issuii^  of 
letters  of  marque  have  been  substituted  in  modem 
practice  for  the  more  solemn  denunciation  of  war. 
Whatever  may  have  been  the  conduct  and  provoca^ 
tions  of  another  nation^  till  His  Majesty  thinks  pro* 
per  to  declare  war,  the  state  of  peace  still  subsists. 
Lord  Chief  Justice  Hale  is  decisive :  Utai  is  a  time 
of  ho8tiliti/s  when  war  is  proclaimed  by  the  King 
against  a  foreign  Prince  or  State;  this,  an4  this 
only  renders  them  enemies.''^  Till  the  order  then  for 
reprisals  upon  the  13th  of  October,  though  iht  United 
States  had  declared  war,  the  relation  of  amity  was 
jDot  broken  with  respect  to  British  sul^'ects ;  this  is 
implied  in  the  Prince  Regent's  order,  in  which  it  is 

*  HargrdHfs  Law  Tkacts,  p.  245.    Hess  of  the  CiowB|  &e. 
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declared^  that  though  the  United  States  had  declared    j^^^^j^^ 
wafj  and  had  i«sued  letters  of  marque,  he  had  fore-  - 

bora  preTiouslj  to  the  13th  of  October,  to  direct  let-  ^**^,  *^ 
ters  of  marque  and  reprisal  to  be  issued  against  them. 
So  that  this  commission  was  granted  not  only  before 
the  declaration  of  war,  and  consequently  whilst  the 
relation  of  peace  and  amity  with  the  United  States, 
as  far  as  related  to  British  subjects,  by  the  laws  of 
their  own  cbuntry,  still  subsisted — ^but  during  a 
period  in  which  the  sovereign  of  the  country,  with  a 
Tiew  to  induce  the  United  States  to  revoke  their  hos- 
tile measures  had  thought  proper  that  no  letters  of 
marque  and  reprisal  should  be  issued  against  them. 

Nor  is  any  authority  given  by  these  commissions 
which  intre&ches  upon  the  doctrine  of  the  common 
law ;  for  there  is  no  part  of  them  which  have  even  the 
^pearance  of  giving  such  a  power,  before  hostilities 
declared.  In  all  the  clauses  vrhich  relate  to  this 
question,  the  limitation  of  the  time  of  war  is  express. 
The  respective  powers  are  given  in  the  first  clause, 
*'  for  resisting  and  withstanding  enemies,  pirates,  and 
rebels."  In  the  next,  the  expression  *'  during  the 
time  of  war,"  is  introduced  no  less  than  four  times, 
and  almost  at  the  end  of  every  sentence,  to  prevent 
any  possibility  of  mistake.  In  the  instructions,  there 
is  the  strongest  injunction,  '^  not  to  grant  commis- 
sions of  marque  or  reprisals  against  any  prince  or 
state  in  amity  with  us,  to  any  person  whatever  with- 
out our  special  command*** 

It  is  true  that  all  persons  who  are  placed  in  the 
situation  of  Commanders  in  Chief,  particularly  in 
remote  parts  of  the  empire,  from  the  importance  of 
their  charge,  and  the  impossibility  of  receiving  iur 
structions  upon  every  emergency,  are  necessarily  in* 
trusted  with  large   discretionary  powers,   for    the 
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The         prcftecUan  and  benefit  of  ffaose  ti^m  they  tte  «(i- 
'"'''  pointed  to  govern.    Bat  though  it  may  be  difficnlt^ 

^'^7S??  *'^'  ^"  particuhr  cases,  to  draw  the  ftie  line  by  nvfitcfa 
this  power  is  tlefined,  some  Kmits  tnnst  exist.  In  ex- 
freme  cases  thej  would  be  evident,  and 'it  woirid  seem 
that  to  ilutborize  private  snbjectss  to  totsxmit  reprisals 
upon  the  unarmed  inhabitants  of  a  country  in  amity 
with  Great  Britain,  not  being  in  a  measure  of  de- 
fence, may  fairly  be  ranked  amongst  them. 

It  is  true  likewise  that  in  urgent  necessities^  or  fdir 
some  great  and  decided  advantage  to  the  coimtry^ 
acts  are  not  unfrequently  done  which  are  not  sane* 
tioned  by  law,  and  which  are  not  only  justifiable  m 
policy,  but  may  meet  the  approbation  of  the  Sove- 
reign. But  the  law  notwithstandii^  remains  un- 
altered, and  in  fhll  force.  Acts  of  PhrTiament  fre- 
quently became  necessary  in  auch  cases  to  shield 
iddividuah  firom  the  ^penalties  incorted,  and  no  sudi 
acts  can  be  so  far  valid  as  to  aflfect  the  rigbCs  of 
third  parties,  which  is  the  only  point  of  view  in 
v^icli  these  powers  becomes  the  subject  of  discussion 
in  the  present  case. 

After  the  extensive  view  which  I  have  thought  it 
my  duty  to  take  of  this  question,  in  ail  its  bearii^j 
after  the  most  diligent  researches,  and  the  mosit  ma- 
ture deliberation,  according  to  the  best  of  my  im- 
perfect judgment,  I  am  of  opinion  that  this  inittru- 
ment,  purporting  to  be  a  letter  of  marque^  and 
having  issued  before  the  order  for  generid  reprisals, 
is  not  so  fhr  authorised  by  any  commissions,  or  in- 
structions, directed  by  bis  Majerty  to  the  Lieutenant 
Governor  of  this  province,  which  have  been  produced 
in  evidence,  as  woiild  constitute  the  Liverpool  Packet 
sucffa  a  commission^  vessel  as  to  deprive  thte  Lord 
High  Admiral  of  Hh  droits.    Aud  I  therefore  con- 
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demn  the  vessel  called  the  Little  Joe,  aqd  her  cargo^         tim 
as  droits  and  perquisites  of  Hts  Majesty  ia  bis  office  ' 

of  Ad  miral ty .  Ftkruary  5th, 

This  question  being  decided j  another  arises  upon 
it.  There  are  two  parties  before  the  Court,  who 
each  of  them  claim  a  right  to  have  this  property 
delivered  to  them  as  receivers  on  the  part  of  His 
Majesty.  The  Lieut.  Governpr^  Sir  John  Coape 
Sherbrooke,  and  the  other  parties  are  jointly  Samuel 
Hood  George^  Edward  JBrabazen  Brenton,  and 
Brenton  HalUburton,  Esquires.  The  former  in 
pursuance  of  the  provisions  contained  in  the  several 
commissions  of  Captain  General,  Governor  in  Chief, 
and  Vice  Admiral,  as  set  forth  in  the  allegation. 
The  latter,  as  officers  and  agents  duly  authorised 
to  recover,  seize,  collect,  and  take,  the  rights  and 
perquisites  of  Admiralty,  by  the  Receiver  General  of 
Droits.* 

With  respect  to  the  Lieutenant  Governor,  his 
claim  rests  entirely  up  the  commission  of  Vice  Ad« 
miral,  which  is  granted,  by  an  express  poveer  in  their 
patent,  from  the  Lords  Commissioners  of  the  Admi- 
ralty.  The  Receiver  General  of  Droits  is  likevrise 
appointed  by  the  Commissioners  of  the  Adniiralty, 
according  to  the  power  granted  to  them,  and  he  is 
directed  to  appoint  agents  at  all  such  ports  and 
places  as  he  shall  find  necessary.  The  power  and 
authority  therefore  of  the  governor  and  of  the  re- 
ceiver, or  their  agents,  is  derived  from  the  same 
source. 

I  think  upon  the  most  diligent  perusal  of  the  com- 
inission  of  vice-admiral,  that  it  is  Cetr  from  being 
clear  that  the  power  of  receiving  droits  of  admiralty 
is  there  given.     The  word  *'  droits/'  or  rights, 

*  Sec  Mbtp  II.  p.  484-42$,  iufr^. 
8e 
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The         tbongii  well  known  in  the  laws  and  preceedings  of  tiie 
Adnuralty^  does  not  there  occur,   or  any 


Pp^^m^  bih,,  words  which  might  comprehend  them.  The  oolj 
part  which  seems  applicable,  is  where  ''  perquisites*' 
are  mentioned.  But  this  term  being  classed  in  the 
same  clause  of  enumeration  with  amerciaments,  issues, 
finesj  mulcts  and  pecuniary  punishments  alone,  which 
are  all  profits  of  a  judicial  nature,  and  seemiiigly 
limited  to  such  as  happen,  or  are  imposed^  assessed, 
presented,  forfeited  or  adjudged,  before  the  Dice  ad* 
mirals  or  his  lieutenant  or  deputy  ;  it  may  be  doubted 
whether  such  droits,  as  the  goods  of  enemies  are 
there  intended,  or  any  other  than  perquisites  of  judi- 
cial proceedings  in  the  ^ice  admiraFs  own  limits. 
Yet  the  power  of  collecting  these  droits  Mems  so 
perfectly  confbrmahle  to  the  general  nature  of  the 
office  itself,  and  it  is  so  expressly  mentioned  in  the 
patent  of  the  Lords  Commissioners^  that  ''  all  droits 
be  taken,  collected,  and  received  by  the  vice  ad- 
*  miral ;"  and  again,  in  the  instructions  to  the  Re- 
ceiver General,  that  the  right  cannot  be  doubted, 
and  that  by  usage  at  least,  it  properly  belongs  to 
them,  I  mean  general  usage,  for  there  is  no  instance 
of  the  vioe-admirars  having  received  the  dtoits  in 
this  province. 

On  the  other  hand,  the  right  of  the  receiver  and 
his  agents  is  equally  cleiir.  The  patent  to  the  com* 
missioaers  directs  that  the  droits  shall  be  received  by 
ihe  vice  admiral,  and  ''  other  officers  of  or  belongs 
ing  to  the  Admiralty,''  and  every  of  them  respectively. 
it  speaks  afterwards  of  vice-admirals,  "  or  other  col- 
lectors, receivers,  or  any  commissioners  authorised  by 
the  Court. of  Admiralty,  as  you  the  said  eommis- 
sionem  or  any  three  or  more  of  you  shall  approve  of,** 
and  it  gives  them  the  power  of  nominating  to  all 
offices  and  places.  -  It  has  been  the  immemorial  prac- 
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tice  to  appoint  receivers^  and  in  his  commbrioti  tbe         n« 
receiver  is  constituted  and  appointed  "  to  te  the  re-  __«_ 
ceiver  general  of  the  revenue  to  arise  6y  aU  or  any  of    Fehrumy  5% 
the  rights  and  perquisites  of  Adsiiralty>  and  to  ask^ 
demand^  recover  and  receive  all  and  all  manner  of 
rights^  seized  and  taken  in  vear/'  In  the  instruetions^ 
enemies  ships  casually  met  at  sea  by  non  commis* 
sioned  vessels  are  particularly  specified. 

The  vice  admirals  are  made  accountable  to  the 
receiver.  In  the  patent  of  the  Lords  Commissioners 
it  h  directed  that  "the  vice  admirals  and  others 
shall  account  for  the  same  droits  unto  or  before  the 
commissioners^  or  such  persons  as  any  three  or  mare 
of  them  shall  appoint."  In  the  9th  artiele  of  the 
instructions  to  the  receiver^  it  is  thus  eontained, 
'  '*  You  are  from  time  to  time  to  require  all  our  vice 
admirals  to  give  up  their  accounts  of  all  suoh 
droits^  duties  and  perquisites  as  they  have  received, 
and  to  acquaint  us  with  any  abuses^  neglects^  corrup- 
tions^ or  encroachments  whatever^  which  you  shall 
'find  or  understand  to  be  committed  by  any  vice 
admiral. 

It  is  clear  tben^  that  botb  vice  admirals^  and  the 
receiver  gtners],  have  each  an  original  and  {mme-' 
diate  power  and  authority  to  demand  and  receive 
'  droits^  from  all  persons  vrhatever^  and  that  there  is 
no  reservation  of  the  rights  of  the  vice  admiral  ia 
exclusion  of  that  of  the  receiver,  but  that  the  vide 
admirals  are  accountable  to  the  receiver. 

Both  then  being  invested  with  the  same  power, 
and  by  the  same  authority,  how  is  the  Court  to 
proceed  upon  those  hostile,  and  unreconcileable  ap- 
plications ? 

'   ;  F  shall'  first  proceed  upon  ihe  supposition  that  both 
parties  art  invested  with  the  full  pow^rsi  tbe  ooe 

2E2 
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The         of  a  vice  admiral^  and  the  other  of  the  receirer 

Lit r LI  JoJk  ' 

'  general. 

Fdmiary  oih,        g^Q^^  ^{j^h  |,q|i,  ^^^^  commissions  iisue  from  the 

same  authority^  and  both  on  the  same  terms^  namely, 
during  pleasure^  the  powers  given  in  either  com* 
mission  may  undoubtedly  be  revoked  by  express 
warde,  by  the  same  authority  which  conferred  them. 
It  is  equally  evident  that  there  may  be  a  tactt  revoca- 
tion, where  it  is  impossible  that  both  can  be  executed; 
or  take  effect,  and  therefore  that  one  must  give  way. 
This  is  the  case  at  present,  if  the  droits  claimed  are 
paid  to  one,  it  is  impossible  to  pay  them  to  the  other, 
which  then  may  it  be  presumed  to  have  been  the 
intentions  ai  their  lordships  should  yield  the  right  to 
the  other  ? 

The  rule  of  law  in  such  cases  is,  that  of  two 
powers,  both  being  revocable,  and  proceeding  from 
the  same  authority,  the  former  shall  be  superseded 
by  the  latter. 

Which  then  has  the  priority  in  point  of  time  ? 
This  is  not  to  be  ascertained  by  the  date  of  particular 
commissions,  but  from  the  institution  of  the  ofllces 
themselves,  or  the  date  of  the  original  first  com- 

.  missions. 

The  commission  to  the  receiver,  which  as  to  its 

.  form  is  evidently  of  ancient  date,,  speaks  of  vice  ad- 
mirals as  an  office  previously  existing.  Under  this 
rule  of  decision  between  conflicting  rights,  and  under 
this  view  of  the  two  offices,  the  receivers  seem  to 

.  have  the  best  title. 

Another  rule  is,  that  a  general  and  doubtful  au- 
thority should  yield  to  a  clear  and  special  one.  The 
power  of  the  vice  admiral  is  obscure  and  vagues,  that 
of  the  receiver  is  decisive,  and  is  accompanied  with 

.special  instructions,  extending  to  every  part  (d  hia 
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duty,  so  that  it  seems  to  have  been  the  ioteDtion  of         The 
the  Lords  of  the  Admiralty  to  make  him  the  most    ^'""  "^"^ 

efficient  officer.  Fehruan/  S(k, 

As  the  vice  admiral  is  accpuntable  to  the  re*  ^^^^ 
eeiter,  the  receiver  as  far  as  the.  droits,  are  con* 
eemed  must  be  considered  as  the  superior  officer.  It 
would  be  absurd  to  direct  payment  to  be  made  to  the 
▼ice  admiral,  in  preference  to  the  receiver,  to  whom 
lie  is  bound  immediately  to  account.  When  the  su- 
perior officer  comes  into  the  place,  or  district,  of  the 
inferior  officer,  or  appoints  an  agent  there,  who  fully 
represents  him,  the  superior  officer  having  an  original 
and  immediate  power  of  receiving  from  all  persopsi 
Sn  the  first  instance,  if  he  chooses  to  exercise  that 
power,  it  must  supersede  that  of  the  inferior  officer. 

In  an  another  point  of  view,  when  it  is  impossible 
to  comply  with  both  applications  equally  founded  in 
right,  a  discretionary  power  is  vested  in  the  Court,  to 
act  as  is  most  for  His  Majesty's  benefit.  Cmteria 
paribus,  therefore,  it  would  prefer  a  shorter  and 
rimpler,  before  a  more  complicated  and  circuitous 
mode  of  conveying  the  property  to  His  Majesty's 
purse ;  and  a  less  expensive  method,  before  another 
which  was  more  chargeable.  Here  both  have  a 
direct  power  to  receive,  but  as  the  vice  admiral  is 
accountable  to  the  receiver,  in  the  one  case  the  pro- 
perty would  go  through  two  channels,  and  would  be 
charged  with  a  double  commission ;  in  the  other; 
through  one  office  only,  and  subject  only  to  a  single 
remuneration. 

If  both  applicants  were  fuUy  authorised,  the  Lieu- 
tenant-Governor, as  vice-admiral,  and  the  agents,  as 
representatives  of  the  Receiver-General,  by  these,  or 
some  'such  principles,  must  the  Court  endeavour  to 
find  its  way  through  the  perplexities  arising  from  ap- 
fNureotly  jequal  and  conflicting  rights.   0ttt  althoug^^ 
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^        from  the  powers  giveo  in  the  re^ective  imtrumaats 

^_ above  stated^  it  is  clear  that  thfe  a|;eots^  as  to  the 

''«*~«2***  right  of,  asking  and  receiving  droits>  stand  in  the 
place  of  their  principal,  jet  t  tbinl^  it  is  not  pleaded^ 
or  at  least  is  not  proved^  that  the  lieutenant-governor 
of  the  proTiDce  is  eitiier  a  vice-admirals  a  lieuteoaotj 
oif  deputy  to  the  vioe-admira^  or  in  any  way  vrfiatever 
invested  with  the  rights  and  powers  of  that  officer. 

ThiB  commission  of  vice-admiral  is  directed  to*  S^f 
George  Prevost,  the  governor  and  commander  in  chief 
only>  with  the  power  of  deputing  and  surrogating 
deputies^  but  without  mentioning  the  lieutenant- 
governor.  The  commission  of  Sir  Join  Coape  Sher- 
hrooke  appoints  him  only  Keuteaant-goveraor  of  the 
province  of  Jfovtk-ScoUa^  and  authorises  him  to  eaer- 
cise  and  perform  alt  the  powers  and  directions  con- 
tained in  the  commission  to  tUe  govemor-g^ner^, 
captain-general,  and  commander  in  chief,  but  does 
not  mention  his  other  commission  as  vice-admiral. 
Neither  has  any  appointment  as  deputy  from  the  vice- 
admiral  been  produced.  Whatever  therefore  may  be 
the  rights  and  powers  of  a  vice-<idmiral,  or  his  deputy^ 
it  is  not  established  in  evidence  that  they  have  de* 
Tolred  upon  the  lifeutenriot-governor  of  this  province. 

Upon  both  tiiese  grounds  therefore,  and  more 
especially  upon  the  latter,  I  reject  the  allegation 
given  on  behalf  of  Sir  John  Coape  Sherbrooke^  so  far 
as  relates  to  his  claim  to  receive  these  droits^  and 
pronounce  for  the  all^ation  giv^n  by  the  agents  for 
the  receiver-general  of  droits. 


NOTE  I. 
Extract  from  the  Commission  of  the  Govemor^eneraL 

^  AND  we  do  hereby  give  and  grant  unto  ycta  the  said  A.B. 
by  joorself  or  by  your  captains  and  commanders  by  you  to  be 
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autfaoiiBed,  foil  power  and  authority  to  levy,  arm,  mu|ter,  com-  ^e 

mand  and  employ  all  persons  whatsoever  residing  within  our  said    ..^^,..„.„.^^ 

province  of  jP.««-  and  otfier  the  temloriet  under  your  government;     nbrumy  6^ 

and,  as  occasion  shall  serve,  to  march  them  from  one  place  to         ^^'^' 

another,  or  to  embark  them^  for  the  resisting  apd  widistandii^  of 

aH  enemies,  pirates  and  rebels,  both  at  sea  and  knd,  and  to  tnun- 

port  such  forces  to  any  of  our  plantations  in  AfMfita  if  neoesaly 

shril  require,  for  the  defence  of  die  same  against  the  invasions  or 

attempts  of  any  of  our  enemies ;  and  such  enemies,  pirates,  and 

vebels,  if  there  shall  be  occasion  to  pursue  and  prosecute  in  or 

out  of  the  limits  of  our  said  province  and  plantations,  or  any  of 

them ;  and  if  it  shall  so  please  QoA  them  to  vanquish,  appr^end 

and  take,  and  being  taken,  either  according  to  law  to  put 'to  death, 

or  keep  and  preserve  alive,  at  your  discretion ;  and  to  execute 

martial  law  in  time  of  invasion,  vrar,  or  other  times,  when  by  law 

it  may  be  executed ;  and  t6  do  and  execute  all  and  every  other 

thing  and  thii^,  which,  to  our  captain-general  and  governor  in 

dnef,  doth  or  ought  of  right  to  belong, 

And  loiasmudbi  as  diners  mutinies  aiyi  disorders  may  happ^ 
by  persona  shipped  and  employed  at  sea  during  the  time  of  war, 
and  to  the  end  that  such  as  shall  be  shipped  and  employed  at  sea 
during  time  of  war  may  be  better  governed  and  ordered,  we  do 
hereby  give  and  grant  unto  you  the  said  A.  B.  full  power  and  au- 
thority to  constitute  and  appoint  captains,  lieutenants,  masters  of 
ships,  and  other  commmanders  and  officers,  and  to  grant  to  such 
captains,  lieutenants,  masters  of  ahips,  and  other  commanders  and 
officers,  commissions  to  execute  the  law  martial  during  the  time 
of  war,  according  to  the  directions  of  an  act  passed  in  the  twenty- 
.  second  year  of  the  reign  of  our  late  Royal  Grandfather,  intituled^ 
''  An  act  for  amending,  explaining,  and  reducing  into  one  act  of 
parliament  the  laws  relating  to  the  government  of  His  Majesty's 
ships,  vessels  and  forces  by  sea;"  and  to  use  such  proceedings, 
authorities,  punishments,  corrections  and  executions,  upon  any 
offender  or  offenders  who  shall  be  mutinous,  seditious,  disorderly, 
or  any  way  unruly,  either  at  sea  or  during  the  time  of  their  abode 
and  residence  in  any  of  the  ports,  harbours  or  bays  of  our  said 
province  and  territories,  as  the  case  shall  be  found  to  require,  ac- 
cording to  the  martial  law,  and  the  said  directions,  during  the 
time  of  v^ar  as  aforesud/' 
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The 
L1TT1.S  !•■•  Extract  from  the  Goternor-Generars  Iitstructiofis. 


Fikrumrys^f  **  And  diere  having  been  great  irregularities  in  the  maoDer  of 
1813.  granting  commissions  in  the  plantations  to  private  ships  of  war, 
you  are  to  govern  yourself  whenever  there  shall  be  occasion  accord- 
ing to  the  commissions  and  instructions  granted  in  this  kin^doniy 
but  you  are  not  to  grant  commissions  of  marque  or  reprisal  against 
any  prince  or  state  in  amity  with  us  to  any  penon  whatsover  with- 
out our  special  command :  and  you  are  to  oblige  the  commanders 
of  all  ships  havii^  private  commissions  to  wear  no  other  colours 
than  such  as  are  described  in  an  Order  in  Council  of  the  7tli  of 
January^  1750,  in  relation  to  colours  to  be  worn  by  all  ships 
of  war." 


NOTE    IL 

Extract  from  theVke-AdmiraVs  Commission. 

''  And  to  ask;  require,  levy,  take,  collect,  receive,  and  obtain 
for  the  use  of  us,  and  to  the  office  of  our  High-Admiral  of  Great 
Britain  aforesaid  for  the  time  being,  to  keep  and  preserve  the 
said  wreck  of  the  sea,  and  the  goods,  debts  and  chattels  of  all  and 
singular  other  the  premises,  togedier  with  all  and  all  manner  of 
fines,  mulcts,  issues,  forfeitures,  amerciaments,  ransoms  and  re- 
cognizances whatsoever,  forfeited  or  to  be  forfeited,  and  pecu- 
niary punishments  for  trespasses,  crimes,  injuries,  extortions,  con- 
tempts, and  other  misdemeanors  whatsoever,  howsoever  imposed 
or  inflicted,  or  to  be  imposed  or  inflicted,  for  any  matter,  cause 
or  thing  whatsoever  in  our  said  province  of  F.— -  and  the  territories 
depending  thereon,  and  maritime  parts  of  the  same  and  theivto 
adjoined,  in  any  court  of  our  Admiralty,  there  held  or  to  be  held, 
presented  or  to  be  presented,  assessed,  brought,  forfeited,  or  ad- 
judged ;  and  also  all  amerciaments,  issues,  fines,  perquisites, 
mulcts,  and  pecuniary  punishments  whatsoever,  and  forfeitures  of 
all  manner  of  recognizances  before  you,  or  your  lieutenant,  de- 
puty or  deputies  in  our  said  province  of  P— and  the  territories 
depending  thereon,  and  maritime  parts  of  the  same  and  thereto 
adjacent  whatsoever^  happenmg  or  imposed,  or  to  be  imposed,  or 
inflicted,  or  by  any  means  assessed,  presented,  fqrfeited,  or  ad- 
judged, or  howsoever  by  reason  of  the  premises,  due  or  to  be  due 
in  that  behalf  to  us,  or  to  our  heirs  and  successors/' 


1813. 
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The 

Extract  frtm  the  Patent  to  the  Commissioners  for  executing  the  ^^"^^  ^^'^ 
Office  (f  Lord  High" Admiral.  'mZ^b^ 

''  And  wbereas  all  wrecks  of  the  sea,  goods,  and  ships  taken 
from  pirates,  and  divers  droits,  rights,  duties  and  privileges  have 
been,  by  express  words  or  otherwise,  heretofore  granted  to  dur 
said  High-Admiral,  and  to  former  admirals,  for  their  own  benefit 
as  duties  appertaining  to  the  office  or  place  of  our  High-Admiral 
aforesaid ;  now  our  further  will  and  pleasure  is,  and  we  do  hereby 
charge  and  command,  that  all  casual  duties,  droits  and  profits  be 
taken,  collected  and  received  in  all  places  where  they  shall  happen, 
by  the  Vice-Admirals  and  other  officers  of  or  belonging  to  the 
Admiralty,  in  such  sort  as  they  formerly  were  or  ought  to  have 
been  taken,  collected  and  received  by  them,  and  every  of  them 
respjSctively  when  there  was  an  High-Admiral  of  Great  Britain; 
and  the  said  vice-admirals  and  others  so  taking,  collecting  or  re  ; 
ceiving  the  same,  shall  account  for  the  same,  and  every  part 
thereof,  unto  or  before  you  our  said  Commissioners,  or  any  three 
or  more  of  you,  or  unto  such  other  person  or  persons  in  such 
manner  and  form  as  you,  or  any  three  or  more  of  you,  shall  to 
that  purpose  appoint,  but  to  our  only  use  and  behoof,  and  not 
otherwise.  Apd  whereas  we  conceive  it  just  and  reasonable  that 
those  who  have  pr  sh^ll  truly  and  faithfully  account  for  what  they 
receive,  should  have  sufficient  discharges  for  the  same,  our  will 
and  pleasure  is,  a^d  we  do  therefore  by  these  presents  give  and 
grant  to  you  our  said  Commissioners,  or  any  three  or  more  of 
you,  full  power  and  authority  to  issue  forth  discharges,  releases, 
and  quietus  ests,  upon  such  accounts,  for  all  duties,  droits  and 
profits  whatsosver  received,  or  to  be  received,  by  the  aforesaid 
vice-admirals  or  'other  collectors,  receivers,  or  any  commissioners 
authorised  by  the  Court  of  Adouralty/' 

Extract  from  the  Commission  to  the  Receioer^eneral  of  Droits. 

"  Whereas  all  wrecks  of  the  sea,  goods  and  ships  taken  from 
pirates  and  enemies,  and  divers  tenths  and  other  droits,  rights, 
duties  and  privileges,  which  have  been  heretofore  granted  to  for- 
mer Lord  High- Admirals  for  their  own  use  and  benefit,  as  duties 
appertaining  to  the  office  or  place  of  Lord  High-Admiral,  are  by 
His  Majssty's  commission  to  us,  appointed  to  be  taken,  collected 
wA  received,  in  all  places  where  they  shall  happen,  in  such  sort 
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98  they  formerly  were  or  ought  to  have  been  taken,  coUected  «id 
received,  when  diere  was  a  Lord  H^b-Admiial  of  Emgkmd,  hnt 
S^tmrnyBOi,  f^^  His  Mzjestfs  only  uae  and  bdialf ;  and  we  have  a  good  ae- 
count  of  your  experience  and  int^rity,  in  which  we  very  much 
confide,  we  do  according  to  the  power  granted  unto  us,  constitute 
and  appoint  you  the  said.  «—  to  be  our  Receiver-General 

of  the  revenues  arisen  or  to  arise,  by  all  or  any  of  the  r^ts  and 
perquisites  of  Admiralty,  under  what  denomination  soever  the 
same  have  arisen,  or  shall  or  may  arise,  in  the  room  of  ■  ■■■  »^ 
deceased ;  and  we  do  hereby  nominate  and  constitute  you  to  be 
our  Commissioner  to  ask,  demand,  recover  and  receive,  to  and 
for  His  Majest/s  us^  all  and  all  manner  of  rights  and  perquisites 
that  have  been  or  shall  be  seized  and  m  time  of  war  or  oAerwise  * 

InstmctioM  to  the  Receiver^eneral  afDroSs. 

Ist  Directions  how  to  appoint  agents. 

2d«  Inter  alia,  to  inform  himself  of  and  demand  all  enemies' 
ships  and  goods  casually  met  at  sea,  and  seised  by  any  vessel  not 
commisaionated. 

9tlu  You  are  from  time  to  time,  as  there  shall  be  occasion,  to 
require  all  our  vice-admirals  to  give  up  their  accounts  of  all  such 
droits^  duties,  and  perquisites  as  they  have  received,  and  to  ac- 
quaint us  with  any  abuses,  neglects,  corruptions  or  encroachments 
whatever,  that  you  shall  find  or  understand  to  be  committed  by 
any  vice-admirals  or  their  officers,  in  the  taking,  collecting,  seiz- 
ing or  embezzling,  disposing  or  meddling  vrith  any  ships,  vessels, 
goods,  merchandize,  or  any  Admiralty  droits,  and  to  take  such 
course  for  the  reformation  thereof  as  may  best  conduce  to  the 
bettering  and  advancing  the  due  rights  and  benefits  of  the  Lord 
High-Admiral ;  and  yon  are  to  acquaint  us  with  any  n^lects, 
abuses,  corruptions  and  encroachments  that  either  have,  or  that 
you  shall  find  may  be  committed  by  any  person  whatever,  to  the 
prejudice  of  the  office  and  perquisites  of  the  Lord  Hif^AdBBtiral. 


COVWr  OF  TICS-ADMIRALTY.  AStf 


In  the  Business  of  Mr.  Snook's  Petitions.  ^&. 

ripUE  Lords  of  the  Treasuijr  appointed  certtia  ^ST^the 
-*"  GomoiissioBerft  to  take  clmrg^  of  Amtficant  pro^  iSSS^  to^ 
perty.  By  an  iostfumeot  beariag  date  upoa>t)ied4  1^^°'"^ 
of  Noroember  181^2^  and  signed  &.  B.  BumobBfy  £ec^ 
ton  Long,  and  Samuel  H^ancock,  in  Tirtue  of  tke 
powers  vested  in  tbem^  the  commissioners  appointed 
John  Dougan,  Esq.  ''to  take  chuf^  of  all  Amertcan 
ships  and  property  that  may  be  already  detained^  or 
that  may  hereafter  be  brougjit  into  the  porta  and 
places  named  in  the  margin^  (viz.  H^t^aoe,  Bwrnnda, 
BakamaSj  Neufoundkmd,  an4  all  ports  aod  plac<^ 
on  the  coast  of  British  North  America,)  under  the 
orders  in  council  of  the  23d  of  June  laat/'  And  it 
proceeded  to  direct — ''  Aod  upon  receiving  this  our 
appointmeitrt,  you  will  immediately  present  the  tame 
before  the  Collector  and  Comptroller  of  the  Cuetom»; 
or  where  there  is  no  comptroller^  then  to  the  naval 
officer  of  the  port  or  place  where  the  several  prizes 
shall  be  bronghtj  and  in  virtue  of  these  our  instruc- 
tions you  will  recpiire  of  themj  in  behalf  of  the 
Cr^ym,  to  render  you  possession  ef  all  ships  and  car- 
goes^ and  portions  of  cargoes^  which  have  been  de- 
tained under  the  above  mentioned  embargo,  and  all 
such  ships,  &c.  as  have  not  yet  been  brought  to 
adjudication,  you  will  cause  to  be  proceeded  against 
without  loss  of  time  in  the  Vice-Admiralty  Court, 
within  whose  limits  each  specifio  prize  shall  be 
brought. 

"  And  in  case  you  have  to  encounter  any  impedi- 
ments to  the  obtaining  immediate  possession  of  the 
said  property,  by  persons  who  may  have  assumed  con- 
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Hr.  8irooK*i    tfoul  OTcr  the  same  before  this  or  appointment  shall 

have  reached  jou,  ^ou  will  not  fail  to  make  instant 

FOruarj  i7tfa,  application  thereon  to  the  superior  civil,  militarj,  or 
naval  officer  of  the  port  or  place  where  such  obstruc- 
tions are  opposed  to  yoUj  and  we  are  persuaded  you 
will  obtain  ample  authority  from  them  to  protect  the 
interest  of  the  Crown.  In  such  cases  as  yon  shall 
deem  it  necessary  to  appoint  any  sub-agent  or  sub- 
agents^  to  carry  into  effect  any  of  the  powers  hereby 
entrusted  to  you^  y6u  are  further  authorised  to  make 
such  appointment.** 

This  was  certified  to  be  a  true  copy  of  the  original 
by  the  Registrar  of  the  Court  of  Vice- Admiralty  at 
Bermuda,  attested  by  the  Judge  of  that  court. 

By  another  instrument^  dated  at  Bermuda  on  the 
35th  of  January,  Mr.  Dougan  appointed  Mr.  Tho- 
mas Snook  his  agent  or  sub-agent  to  the  purposes 
above  stated^  for  the  ports  ot  Halifax,  Newfoundr 
landi  and  all  ports  and  places  on  the  coast  of  British 
North  America.  This  was  signed  by  Mr.  Dougan, 
and  witnessed  by  James  Huchans,  but  not  in  any 
*other  manner  authenticated. 

A  petition  was  given  on  behalf  of  Mr.  Dougan  and 
Snook  by  the  King's  Advocate^  shewing^  that  the 
said  John  Dougan  was  on  the  3d  day  of  November 
last  appointed  agent  to  the  commissions  appointed  by 
the  Right  Honourable  the  Lords  Commissioners  of 
His  Majesty's  Treasury^  to  receive,  take,  and  dispose 
of  all  the  ships  and  vessels  with  their  cargoes,  which 
has  been  condedDmed  in  the  Vice-Admiralty  Court 
of  this  province,  as  droits  of  His  Majesty ;  and  that 
the  said  Thomas  Snook  has  been  duly  appointed  sub- 
agent,  for  the  purpose  aforesaid^  by  the  satd  John 
Dougan, 

That  the  said  Thomas  Snook  has  demanded  from 
Hartshome^  Boggs^  and  Co.  WlXUan  Ayre,  Andrew 


1813. 
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Wright,  Thomas  Godfrey,  Thomas  Heaviside,  George     ^^^^P^* 

Redmond  Hulbert,  and  Thomas  Maynard,  Esqn.    .... 

agents  for  the  capturing  ships;  and  from  Charles  ftk^^t7^ 
Hill  the  younger^  Esq.  Deputy  Marshal  of  this  wor- 
shipful Courts  possession  of  the  brig  Malcolm,  (then 
followed  a  list  of  forty-nine  ships)  together  with  the 
cargoes^  all  which  have  been^  by  the  decrees  of  this 
Courts  condemned  as  droits  to  His  Majesty ;  and  the 
said  prize  agents  and  deputy,  marshal  haye  respec- 
tively refused  to  deliver  the  same  to  the  said  Thomas 
Snook:  wherefore^  they  pray  that  a  monition  may 
issucj  citing  the  said  Hartshome,  &c.  to  appear  to 
shew  cause  why  they  have  refused  to  deliver  up  the 
same. 

This  petition  came  on  for  hearing  on  the  17th  of 
February  1813^  and  was  argued  by  the  King*s  Advo- 
cate on  behalf  of  Mr.  Snook. 

Judgment. — Dr.  Croke. 

The  monition  prayed  for  in  this  petition  is  not  a 
matter  of  course.  The  party  applying  first  must  shew 
that  he  is  intitled  to  it  by  the  powers  vested  in  him^ 
and  likewise  that  the  other  parties  mentioned  are 
proper  persons  against  whom  it  ought  to  be  di* 
rected. 

In  the  first  respect^  Mr.  Snook  states  himself  as 
''  agent  to  the  Commissioners  appomted  by  the  Lords 
Commissioners  of  His  Majesty^s  Treasury^  to  receive^ 
take^  and  dispose  of  all  ships  and  vessels  with  their 
cargoes^  which  have  been  condemned  in  the  Vice* 
Admiralty  Court  of  this  province^  as  droits  to  His 
M(oesty."  To  prove  the  authority  so  stated^  Mr. 
Snook  has  produced  an  instrument  by  which  he  is 
appointed  ''  to  take  charge  of  all  American  ships  and 
property  which  may  be  already  detained^  or  that  may 
hereafter  be  brought  into  port  under  the  orders  of 
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lirr.Sifoott'i     His  Majesty's  Cduncit  of  Ae  dSd  June/'    Between 
llbe  petitkni  tMxi  the  imtrufneot  produced  to  rapport 


n^mory  iTtfa,  ji^  tbefc  19  It  Complete  variation.  A  power  to  receive 
all  vessels  coftdemned  as  droits  to  His  M(fj€Btff,  is 
very  dHTerent  from  a  power  to  take  charge  cf  vesmis 
detained  under  a  specific  order  in  council ;  the  peti- 
tion is  therefore  not  supported  by  the  doeumeBts. 
The  Court  cannot  consider  what  the  agents  wouUL 
be  entitled  to  upon  this  petition^  because  the  whole 
foundation  upon  which  it  rests  is  not  established; 
neither  can  it  act  upon  the  powers  described  to  the 
appointment  itself^  because  they  form  no  part  of  the 
petition. 

As  to  the  other  pointy  the  persons  against  whom  the 
monition  is  prayed  ;—»they  are  the  agents  for  the 
captnring  ships^  and  the  deputy  marshal  of  tiiia 
Court ;  and  the  ground  work  of  the  application  is, 
that  Mr.  Snook  had  demanded  from  them  possession 
of  certain  ships  and  cargoes  there,  stated/  to  the  num* 
ber  of  forty-nine^  which  had  been  condemned  as 
droits  to  His  Majesty ;  and  that  they  had  respeetivdy 
refused  to  deliver  the  same :  wherefore  he  prays  that 
a  monition  may  issue^  citing  them  to  appear  to  shew 
oause  why  they  have  refused  to  deliver  up  the  said 
ships  and  cargoes  to  the  said  Thomas  Snook.  Now 
the  marshal  is  the  officer  of  this  Courts  he  has  pos- 
session under  the  authority  of  this  Courts  and  his 
possession  is  the  possession  of  the  Court  itself;  witfa*- 
out  an  order  from  the  Court  he  could  not  deliver  up 
the  possession^  he  would  be  guilty  of  a  breach  of 
his  dnty  if.  he  did,  and  would  be  liable  to  all  the 
penalties  and  consequences^  which  as  a  public  officer^ 
be  would  thereby  incur.  Even  where'  property  is 
condemned  to  the  captors  or  others^  -  the  rotirshal 
cannot  deliver  up  the  .property,  even  upon  the  pro- 
duction* of- the  sentence  Jot  condemnation,  wtthonts 
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•peioUl  order  from  the  Goari  to  ifaii  oflfaet    The  ob-    «'■  «**oif» 
ject  of  the  pfajar  of  tlas  petition  u  tfaepsfove  to  call 


the  officer  of  tfie  Gooft  to  Mcowrt  tot  not  haTinr  "f^^rumy  triu 
complied  i^ith  a  denuuid^  which  he  would  have'  beea 
guiltj  of  a  violation  of  duty  if  he  had  obejred.  With 
reqpect  to  the  prize-agents  the  same  obsevMtiong  will 
applj  to  them^  as  they  are  likewise  in  some  meoffure 
officers  of  the  Gonrtj  or  at  least  under  its  cootroul, 
4nd  could  not  part  with  the  .custody  but  under  the 
authority  of  the  Court ;  nor  does  it  appear  from  any 
thing  stated  in  this  petition^  or  any  affida^nts  which 
accompany  it^  that  the  prke  agents  are  in  possessioa 
of  the  property*  It  is  stated  that  the  ships  aad  car* 
gQB$  have  been  condemned  to  His  Majesty^-r-the 
right  of  the  daptors'  agents  to  the  custody  bad  tbere- 
ft>fe  expired^  it  is  to  be  presuaed  that  tbey  had 
^iven  it  up,  and  that  it  remained  sdely  with  the  mar- 
shal. If  indeed  the  petitioner  had  established  his 
rights  and  it  appeared  by  affidavits  or  otherwiscj  that 
the  csptors*  agents  witboat  any  right  did  hold  >and 
detain  this  property^  the  Court  would  issue  a  moni- 
tion  against  tbem^  requiring  them  to  surrender  it; 
but  no  such  fact  is  alledged. 

It  appears  to  me  that  the  agent  has  begun  at  the 
wrong  end.  He  shoold  have  made  his  first  applica- 
tion to  this  Court  for  an  order  for  the  delivery  of 
such  ships  and  cargoes  as  he  conceived  himself 
intitldd  to.  To  this  petition  it  is  impossible  for  the 
Conrt  to  accede^  and  I  recommend  to  the  agent  to 
begin  denova,  in  such  manner  as  his  coonsel  shall 
advise. 

*  A  secmid  petition  was  afterwar  given  in  on  the 
a0d  February  1813,  stating  Mr.  Dougm's  aM^Mf. 
8n&ok\9  powers  according  to  their  appointment^  and 
praying  tiie  Court  io  order  all  sucb  Amerieatk  vessels 
)snd  property,  now  in  the  custody  of  the  Court,  as 
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BCr.  Skook*! 
Petitions. 


Fthrtumf  17tli, 
1815. 


Febrtutry  Zbth, 
1815. 


the  said  commiasioiiers  are  authorized  to  take  charge 
of^  to  be  delivered  to  the  petitioner  as  sub-agent  of  Jahn 
Dougan.  This  petition  was  admitted  by  the  Courts 
but  the  agent  was  directed  to  specify  the  particular 
vessels  and  cargoes  which  he  claimed.  This  was 
done  in  a  third  petition,  dated  the  d5th  of  February, 
in  which  it  was  prayed,  that  the  brig  George,  John 
Robertson  master,  captured  on  the  8th  of  July  1812, 
and  condemned  to  the  captors  for  breach  of  His  Ma- 
jesty's order*  in  council  of  the  26th  ^prif— ^nd  the 
brig  Malcolm,  Ichabod  Jordan,  master,  which  was 
captured  on  the  24th  of  June,  and  had  been  condemned 
to  His  Majesty,  as  having  been  captured  previous  to 
the  declaration  of  war,  might  be  delivered  up  to  him, 
and  that  the  claim  of  the  captors  to  have  the  ship 
Marquis  de  Somerueles,  captured  on  the  10th  July 
last,  and  the  brig  Phcebe,  captured  on  the  19th  Sep^ 
t ember  last,  both  now  under  adjudication,  might  be 
rejected ;  and  that  they  might  be  condemned  as  prize 
to  His  Majesty,  and  delivered  to  the  Petitioner. 

Judgment — Dr.  Croke. 

These  vessels  have  been  selected  from  three  classes 
of  ships  and  cargoes,  which  stand  under  different  cir- 
cumstances, to  obtain  the  judgment  of  the  Court 
upon  each  of  them  respectively,  to  lead  the  decisions 
upon  the  other  cases  in  each  class. 

The  first  class  of  vessels  and  cargoes,  both  wth 
respect  to  the  time  of  capture  and  their  number,  is 
that  which  is  represented  by  the  brig  Malcolm, 
She  was  capured  on  the  24ih  of  June  last,  and  has 
been  condemned  to  His  Miyesty ;  she  was  bound  on  a 
voyage  from  Madeira  to  Portland,  and  was  con- 
demned  as  American  property,  captured  previous  to 
the  declaration  of  war. 

This  vessel  having  been  condemned  to  His  Majesty 
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Bas  become  absolutely  his  property,  and  he  may  Mr.f^sooK't 
dispose  of  it  as  he  pleases.  He  may  appoint  any  per*  .. 
sons  whatever  to  demaod  and  to  receive  it  oo  his  be*  F^ruarp  vAh^ 
half.  The  Treasury  is  the  usual  office  for  the  re- 
ceipt of  His  Majesty's  dues^  and  if  any  person  appears 
here  properly  constituted  by  that  board  for  that  pur^ 
pose,  this  Court  is  bound,  without  delay  or  hesita- 
tion, to  deliver  up  His  Majesty *s  property  to  them. 
In  the  mean  time,  until  a  proper  authority  if  giveu, 
this  Court  is  the  constitutional  trustee  and  guardian 
of  the  property  on  behalf  of  the  Crown ;  to  part  with 
the  custody  to  any  persons  not  authorised  would  be  a 
Eolation  of  its  duty,  and  it  is  therefore  incumbent 
upon  it,  when  a  demand  like  the  present  is  made 
upon  it,  to  examine  scrupulously  the  powers  of  the 
party,  not  only  as  to  their  foundation,  but  as  to  their 
extent.  A  power,  given  to  receive  one  kind  of  pro*- 
perty^  is  no  authority  to  receive  property  of  another 
species. 

Mr.  Dougan  is  appointed  '^  to  take  charge  of  all 
American  ships  and  property  that  may  he  already  der 
tained,  or  that  may  hereafter  be  brought  into  port 
under  the  orders  in  council  of  the  98d  June  last.^ 
I  mjjst  confess  that  there  is  a  considerable  obscurity 
in  this  appointment.     No  vessels  were  directed  to  be 
detained  or  brought  into  port  by  that  order,  but  on 
the  contrary,  it  was  merely  a  conditional  revoaUion 
or  suspension  of  the  former  orders  for  detention  of 
the  7th  January  1S07,  and  of  the  S6th  April  1809; 
I  am  not  disposed  to  defeat  what  should  clearly  ap« 
pear  to  be  the  intention  of  this  appointment  by  a 
literal  adherence  to  the  mere  words  of  it,  but  rather 
to  give  it  full  effect  by  the  most  liberal  construction. 
The  order  of  the  23d  June  therefore  must  be  taken 
in  conjunction  with  the  orders  to  which  it  refers,  and 
we  may  then  understand  Mr.  Dougarfs  powers  to 
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^  dti^^^'    extend  to  such  vesgels  and  cargoes  as  have  been  de- 

tained  under  the  two  former  orders,  the  operation  of 

'^^sTj.*^*'  which  has  been  restrained  by  the  order  of  the  8Sd 
June;  now  the  Malcolm  was  not  captured  under  anj 
of  those  orders^  not  having  been  engaged  in  any  trade 
with  the  enemy's  ports^  or  those  described  in  the 
order  of  the  26th  April,  but  was  employed  in  a 
voyage  from  Madeira  to  Portsmouth  in  the  United 
States,  two  neutral  or  allied  ports.  They  were  seized 
therefore^  not  under  the  orders  in  council^  but  by 
the  discretionary  orders  of  the  admiral  upon  this  sta- 
tion^ as  some  other  vessels  of  this  class  were  taken 
under  the  embargo  order  of  the  31st  Julj/,  merely  as 
American  property;  as  such  only  they  were  con- 
demned^ under  the  order  of  the  13th  October,  and  to 
His  Majesty^  as  having  been  taken  previous  to  the 
declaration  of  hostilities^  and  therefore  Mr.  DougarCs 
powers  do  not  comprehend  these  vessels. 

Many  arguments  however  have  been  employed^ 
chiefly  founded  upon  the  want  of  precision  in  the  ap- 
pointment^ to  prove  that  it  was  the  intention  of  Go- 
vernment that  these  agents  should  take  possession  of 
all  vessels^  captured  in  the  period  before  the  order  for 
general  reprisals  on  the  13th  October.  Every  mode 
of  ingenious  torture  has  been  exercised  upon  this  in* 
strunient  of  appointment  to  give  it  that  extent :  sup- 
posed omissions  have  been  supplied^  imagined  surplus- 
ages have  been  retrenched,  and  recondite  meaning^ 
have  been  brought  to  lights  but  I  fear  the  words 
themselves  will  admit  of  no  such  construction* 

I  have  looked  at  the  proceedings  which  have  been 
had  before  in  similar  cases.  The  cases  respecting  the 
Dutch  commissioners  can  afford  no  precedent^  be- 
cause their  powers  were  constituted  by  an  act  of  par- 
liament which  could  create  rights^  as  well  as  regu- 
Iste  them.  But  the  Danish  war  resembled  the  present 


COURT  OF  VICJE-ADMIRALTY. 


435 


American  war  in  many  features.  An  order  for  the 
detention  of  Danish  vessels  issued  on  the  2nd  of  Sep- 
tember  1807,  precisely  similar  to  that  of  the  Slst  of 
Juljf  for  American  property.  The  order  for  general 
reprisals  was  declared  on  the  4lh  of  November,  and 
commissioners  were  appointed  to  take  charge  of 
Danish  property  captured  in  the  immediate  time. 
But  the  words  in  those  appointments  were  perfectly 
clear,  the  agents  were  directed  to  require  possession 
of  all  ships  detained  before  the  letters  of  marque  were 
issued  against  Denmark,  viz.  on  the  4th  of  last 
month.  If  the  same  power  was  intended  to  be  given 
to  the  present  commissioners  or  agents,  the  same  or 
equivalent  words  would  have  been  usedj  correspond- 
ing to  those  which  had  been  employed  in  a  similar 
business  so  very  recently.  What  authority  has  been 
given  to  the  commissioners  does  not  appear,  as  their 
commission  is  neither  recited  or  produced,  and  the 
Court  can  judge  only  from  what  is  to  be  found  in 
Mr.  DougarCs  appointment.  If  the  powers  of  the 
original  commissioners  are  more  extensive,  the  agent 
can  be  authorised  only  as  far  as  those  powers  have 
been  deputed  to  him,  and  I  am  of  opinion  that  he  is  not 
intitled  to  demand  or  receive  vessels  which  were  not 
takea  under  the  order  in  council  of  the  23d  of  June, 
and  the  preceding  orders  to  which  that  refers. 

The  next  case  to  be  considered  is  the  brig  George, 
Robinson  master.  This  vessel  was  captured  on  the 
8th  of  July  1812.  She  was  bound  upon  a  voyage 
from  Rochelle  to  New  York,  and  was  seized  for  a 
breach  of  his  Majesty's  order  in  council  of  the  26th 
of  jipril,  and  therefore  certainly  comes  within  the 
description  ef  vessels  in  Mr.  Dougan's  appointment. 
But  she  has  been  already  condemned  to  the  captors. 
The  treasury  board  may  have  authority  to  appoint 
receivers  of  His  Majesty's  property,  but  it  can  giv^ 

2f2 


Mr.  SnooiU 
Petition*. 


Fihruary  «5tb, 
1813. 
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Mr.  Sw  oos*f 
Petidonk 


1815. 


HU  Majesty  no  rights  \vhich  he  did  not  preyioosly 
possess.    The  King's  controul  over  prize  before  con* 
demnatioD,  and  his  absolute  right  to  it  wfaeo  coa«- 
damned  to  him  are  perfectly  clear ;  but  when  prize 
has  been  condemned  to  the  captors,  under  a  titl^ 
derived  from  His  Majesty,  they  have  a  vested  interest 
of  which  they  cannot  be  deprived  by  any  aulhoritj 
from  the  treasury.     This  vessel  was  taken  under  the 
order  of  the  26th  of  j4prU  1809,  which  directs  that 
every  vessel  so  taken  *'  shall  be  condemned  as  prize 
to  the  captors.''    This  question  was  fully  discussed 
in  the  present  case  as  between  the  Crown  and  the 
captors,  and  the  Court  was  of  opinion,  that  the  sus* 
pending  and  revoking  order  of  the  S3d  of  Juw  was 
It^ecome  null  and  void,  under  the  clause  of  defeasance 
contained  in  it,  applied  to  the  facts  which  had  since 
occurred ;  therefore  it  held  the  order  of  the  36th  of 
j^pril  iQ  be  in  full  force,  and  condemned  the  property 
to  the  captors.     The  further  consideration  which  has 
been  given  to  this  question  of  law.  has  satisfied  me  of 
the  correctuess  of  that  decision.    But  whether  right  or 
wrong,  the  captor  has  acquired  a  vested  right  under  it« 
subject  indeed  to  be  suspended  by  appeal,  or  to  be  de- 
feated by  a  reversal  of  the  sentence ;  but,  no.such  appeal 
having  been  entered,  the  captures  right  is  prithd  facie 
too  much  attached,  to  leave  the  property  liable  to  be 
taken  possesion  of  by  the  authority  of  agents  ap- 
pointed by  the  treasury. 

This  appointment  of  Mr.  Dougan  has  yn^erg^oae 
much  discussion.  It  certainly  seems  to  hav^  been 
drawn  up  with  some  inaccuracy,  and  by  persons  not 
very  conversant  with  the  subject  to  whict^  it  relates. 
I  scarcely  imagine  that  it  could  have  proceed^  Uota 
the  pen  of  Dr.  Burnaby,  who  is  an  eminent  advocate 
in  the  High  Court  of  Admiralty.  I  have  ahready 
pointed  out  some  want  of  precision  ai)d  ohscurity^ 
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but  the  person  by  wliom  it  was  drawn  up  seems  not    Mr.SNoo»»» 
to  hate  been  informed  of  the  existence  of  such  a   - 


thing  as  a  Court  of  Vice-Ad  mi  rally ;  which',  besides  ^*^]^*^*^' 
its  authority  to  condemn  p^izes^  which  indeed  is 
ttientioned^  is  likewise  intrusted  by  the  law,  and  by 
various  acts  of  parliament,  with  the  exclusive  juris- 
diction, custody,  and  controul,  of  all  prize  property. 
For,  except  where  the  agent ,  is  directed  to  proceed 
against  all  such  vessels  as  have  not  yet  been  brought 
to  adjudication,  those  Courts  are  not  once  referred  to 
in  the  appointment.  *'  If  the  agents  should  have  to 
ehcoonter  any  impediments  to  the  obtaining  imme^ 
diate  possession  of  the  property,  by  persons  who  may 
have  assumed  controul  over  the  same  before  the  apl- 
pointment  could  reach  them,^  (To  what  persons  this 
may  allude  is  not  so  clear,  unless  the  controul  of  the 
Court  of  Vice- Admiralty  or  its  officers  is  to  be  un- 
derstood, the  only  persons  who  in  law^  and  fatt,  do 
assume  any  controul ;  hot  be  they  who  they  may)  the 
agent  is  ok-dered  to  apply,  not  to  the  Court  of  Vice- 
Admiralty,  which  possesses  the  lawful  authority  to 
compel  the  production  and  delivery  of  all  prize  pro- 
perty, in  whatever  hands  it  may  be,  ^nd  is  invested  with 
the  most  aniple  powers  for  that  purpose,  but  he  is  to 
apply  to  the  superior  civil,  military,  or  naval  officer 
of  the  port,  or  place,  where  such  obstructions  are  op- 
pbsed  to  him,  and  the  commissioners  declare  that 
*'  they  are  persuaded  that  he  will  obtain  ample  au- 
thority." Whether  any  property,  which  he  may 
think  himself  entitled  to  receive,  is  withheld  from 
him  rightfully  or  wrongfully,  he  is  to  obtain  posses- 
aion  at  the  point  of  the  bayonet.  This  might  be  well 
calculated  for  obtaining  summary  justice  in  the  king- 
dom of  France,  but  seems  little  conformable  to  the 
more  orderly  mode  of  proceeding  in  the  tribunal  of  a 
ftee  country. 


438 


CASES  DETERMINED  IN  THE 


Mr.  SwOOK'i 
Petitions. 

February  S5th, 
1813. 


So  the  agent  is  to  present  his  appointment^  and  to 
require  possession  of  these  ?es8els  and  cargoeSj  not 
to  the  Court  of  Vice-Admiralty,  (in  whose  custodj 
they  are  by  law)  but  ''  before  the  collector  aod 
comptroller  of  the  customs^  or  where  there  is  no 
comptroller  to  the  naval  officer.**  Now  it  happens 
that  these  officers  of  the  customs  have  no  possessioii 
or  custody  of  prize  property  whatever,  either  before 
or  after  condemnation,  but  solely  by  the  Prize  Act, 
the45th  Geo.  III.  cap.  72.  which  does  not  extend  to  the 
war  with  America,  or  to  American  property  cap- 
tured. If  that  act  did  apply,  captures  under  it  are 
to  stay  there  subject  to  the  discretion  of  the  Court  of 
Vice- Admiralty,  until  sentence  or  interlocutory  orders 
for  releasing  or  delivering  it  up.  So  that  if  the  act 
does  not  apply  to  American  property,  of  which  I 
think  there  is  little  doubtj  these  officers  of  the  cus- 
toms could  have  had  no  custody  or  possession  what- 
ever ;  if  it  did  apply,  they  could  have  bad  neither 
possession  or  custody  of  such  ships  and  cargoes  as 
had  been  condemned,  and  of  those  not  adjudged,  thej 
could  not  have  delivered  up  the  possession  without 
an  authority  from  the  Court  of  Vice-Admiralty. 
Yet  these  are  the  only  persons  to  whom  the  agent  is 
directed  to  communicate  his  plein  pouvoirs,  and  of 
whom  alone  he  is  to  demand  possession.  The  Court 
of  Vice- Admiralty  seem  to  have  escaped  their  recol- 
lection. In  the  instructions  to  the  Danish  commis- 
sioners, which  seems  to  have  been  drawn  up  hy 
persons  who  know  what  they  are  about,  it  is  said 
correctly,  and  printed  in  italics  to  direct  the  atten- 
tion of  the  agedts  more  particularly  to  it,  that 
the  jurisdiction  of  the  marshal  of  the  Court  of 
Admiralty  continues  until  condemnation  takes  place, 
when  only,  that  of  the  commissioners  commences. 

With  respect  to  the  other  two  vessels^  the  Marqui9 
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de  Somerueles  and  the  Phodbe,  which  were  seized 
under  the  same  order  in  council  the  26th  of  April, 
but  have  not  yet  been  adjudicated  upon^  an  allega- 
tion has  been  given  on  behalf  of  His  Majesty  as  well 
as  of  the  captors,  and  those  cases  now  stand  ready  for 
bearing  upon  them,  I  admit  the  petition  as  far  as 
relates  to  those  two  vessels,  and  reject  the  remainder. 


Mr.  SwooK't 
Petitions. 

Fefrmory  X5th, 
1813. 


On  motion  of  the  King's  Advocate  on  behalf  of  ^«y  ^th^  isia. 
Mr.  Bamett  the  sub-agent  of  Mr.  Dougan,  several 
papers  and  letters,  which  had  been  received  by  the 
March  packet,  were  brought  in  upon  affidavit^  and 
an  application  was  made  thereupon  for  the  delivery 
of  the  vessels,  according  to  the  former  petition. 


Judgment.— Dr.  Croke. 

O  EY ERAL  additional  documents  are  now  brought 
'^  in,  which  it  is  argued  are  sufficient  to  establish 
Mr.  Bametfs  right  to  receive  the  vessels  which  he 
before  petitioned  for,  and  which  petition  was  directed 
to  stand  over  till  further  authorities  should  arrive. 
There  has  not  been  time  for  aoy  answer  to  have  been 
given  to  the  communication  made  by  these  agents 
respecting  the  proceedings  here,  and  therefore  no  new 
power  of  attorney  from  the  American  commissioners 
has  been  sent.  But  the  present  documents  consist  of 
a  correspondence  carried  on  by  the  King's  advocate 
of  this  province  with  the  treasury,  and  of  certain 
letters  and  papers  transmitted  in  consequence  of  it  to 
Mr.  Dougan. 

The  first  paper  is  a  copy  of  a  letter  written  by  the 
King's  advocate  on  the  2d  of  February  last  to  Mn 


Farther  docn* 
ments  brought 
in  b?  the  agents 
£oT  tneAmerieaH 
Commissionera* 
•nd  the  vesself 
and  cargoes  or- 
dered to  be  de- 
lif  eied  to  tbem* 
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Mr.  SwooK'f     Harrison,  the  secretary  of  the  treasury,  inclosing  m 

. ^_   list  of  ail  AmeiHcan  vessels  hrought  within  the  juris- 

Jfcy5th.  ms.  diction  of  the  Vice- Admiralty  Court  at  Halifax, 
since  the  Ist  of  June  up  to  the  date  of  the  proclama- 
tion  which  gives  His  Majesty's  right  of  prize  to  the 
captors,  that  is  up  to  the  13th  of  October.  Annexed 
is  the  copy  of  the  list  referred  to.  The  next  paper  is 
Mr,  Harrison* s  answer  of  the  15th  of  March,  in 
which  he  says,  ''  I  am  commanded  by  the  lords  com- 
missioners of  His  Majesty's  treasury  to  acknowledge 
tb^  receipt  of  your  letter  of  the  2d  ultimo,  trans- 
Hiitttng  ft  list  of  American  vessels  condemned  as 
prizes  in  the  Vice  Admiralty  Court  Nova  Scotia,  and 
to  acquaint  you  that  they  have  directed  the  same  to 
be  transmitted  to  the  American  commissioners  for 
their  infornuitioa.'*  Then  on  behalf  of  the  Anuricam, 
commissioners^^  Mr.  Hayton,  their  secretary,  informs 
Mr.  Dougan :  ''  I  am  directed  to  transmit  an  ab- 
stract of  the  American  vessels  and  cargoes  carried 
into  Halifax,  and  proceeded  against  in  that  court  as 
droits  to  the  Crown,  which  you  wili  observe  afe 
classed  under  specific  heads  to  fkciliate  your  follow- 
ing the  directions  in  the  commissioners'  letter  of  in- 
structions to  their  agents,  as  to  the  transhipment  of 
such  property  to  Endgland  as  is  calculated  for  the 
European  markets.**  Upon  examining  the  list  thus 
transmitted  to  Mr.  Dougan,  it  appears  to  consist  pre- 
cisely of  the  same  ships  which  are  contained  in  the 
Kst  sent  by  the  King's  advocate  to  Mr.  Harrison, 
and  by  him  referred  to  the  American  commissioners, 
with  the  exception  of  the  George  and  the  Marqvir 
de  Somerueles,  which  were  stated  in  the  King's 
advocate's  list  to  have  been  condemned  to  the  captors 
under  the  order  of  the  29th  of  April. 

Taking  all  these  documents  together  they  ceriainlj 
do  exhibit  a  sort  of  chain  of  communication  front:  ihe^ 
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lords  of  the  treasury^  who  have  the  dispoisal  of  H»    Mr.  Skook's 

Majestjr^s  prizes^  to  the  agents  who  now  claim.     A 

list  of  the  same  vessels  which  are  now  applied  for  is  ^^h,  tsis. 
sent  bjr  the  King's  advocate^  to  the  treasury,  this  is 
ti^mtnitted  from  thence  to  the  American  commis* 
sionerSj  who  have  now  sent  it  to  their  agients,  with 
directions  to  proceed  against  the  vessels  there  men^ 
tionedj  as  droits  of  the  Crown,  according  to  the  in*  . 
structions  before  given.  But  it  must  be  admitted 
that  this  is  very  far  short  of  a  direct  authority,  and 
a  very  lame  mode  of  supplying  the  defects  in  their 
power  of  attorney.  The  Court  had  a  right  to  expect 
a  direct  power  of  attorney.  It  cannot  however  I 
think  now  be  doubted  but  that  the  vesseb  which 
were  captured  before  the  13th  of  Auguat  were  those 
which  have  been' entrusted  to  the  care  of  the  Ante* 
rican  commissioners^  and  that  it  was  the  intention  of 
those  commissioners  to  depute  their  agents  to  the 
management  of  them.  It  must  be  remarked  that  the 
real  powers  which  appear  to  have  been  thus  infendied 
tor  be  vested  in  those  gentlemen,  are  so  totally  dif- 
fei^nt  from  those  which  are  expressed  in  their  power  / 
of  attbrney,  that  the  list  now  transmitted  to  them  is 
confined  to  the  captures  made  before  the  13th  of 
October,  which  the  power  of  attorney  does  not  men^ 
tion,  and  that  the  only  cases  omitted  hi*  that  list,  are 
the  captures  made  under  the  order  of  the  96th  of 
April,  and,  by  implication,  under  the  order  of  the 
S3d  of  June,  the  only  capture^  to  which  the  power 
of  attorney  extends.  The  commissioners  have  been 
guilty  of  great  negligence  in  sending  ont  those  geiH 
tiemen  with  such  insufficient  powers>  by  which  all 
this  delay  has  been  occasioned.  It  is  a  serious  thing 
for  this  Court  to  part  with  the  custody  of  His  Ma- 
jesty's property  vrithout  soficiest  authority.  But 
these  ves«el9  and  cwgoet  ar^  daily  det^ioratiag. 
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Mr.  SwooK*0     Great  expences  are  incurring^  the  most  advaotageout 
time  of  disposing  of  them  will  speedily  elapse^  and 


M195U1, 1813.  the  \?hole  property  will  be  shortly  frittered  away« 
To  preveot  these  losses^  the  Court  must  take  apoa 
itself  the  responsibility  of  actiug  upon  the  imperfect 
authority  under  which  those  agents  appear.  I  direct 
therefore  that  decrees  for  deliyery  be  made  out  to 
them. 


The  Amanda^  Elydh  J.  Bangs,  Master. 

Taken  by  the  ^olus^   Lord   James   Townshend, 

Commander. 


Articletofaa 
ambftiwdor 
sbippea  in  the 
name  of  an 
enemjr**  oun- 
ffignee  restored. 
Proceedings 
after  sentence 
when  captors 
refased  to  con* 
sent  to  restitu- 
tion. 


Judgment— Dr.  Croke. 

A  PETITION  has  been  filed  in  this  case  from 
•^^  Mr.  Black,  on  behalf  of  Andrew  Doschkoff  of 
Washington,  Envoy  Extraordinary  and  Minister 
Plenipotentiary  of  His  Majesty  the  Emperor  of  all 
the  Russias  to  the  United  States,  stating  that  he  had 
lately  received  a  letter  from  the  said  ambassador^  au- 
thorising him  to  claim  for  him  the  several  articles  of 
merchandize  specified  in  the  invoice  annexed^  and 
that  the  said  articles  were  shipped  on  board  the 
Amanda  zXBourdeaux,  by  Blandin  Freres,  to  be  de-* 
livered  to  Mr.  Francis  Breuil  of  Philadelphia,  for 
the  use^  and  on  the  account  of  the  said  Doschkoff, 
who  is  the  real^  bond  fide,  and  sole  owner  thereof^ 
and  he  prays  the  same  may  be  restored  to  him. 

The  invoice  states  the  articles  to  have  been  shipped 
by  the  order^  and  for  the  account^  of  Francis  Breuil, 
and  they  consist  of  Champagne^  and  other  delicate 
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wiae8>  mustardj  olives^  anchoviesj  capers  and  vinegar^  am^^oa. 
to  the  amount  of  5,369  francs.  Mr.  Doschkoffs 
letter  states  that  these  articles  of  wines  and  provisions 
are  his  own,  and  was  shipped  bj  the  house  of  Blmidin, 
directed  to  Mr.  Breuil,  to  whom  he  had  given  the 
orders  for  them.  He  expects  thej  will  be  released^ 
and  authorizes  Mr.  Black  to  draw  on  Mr.  Asior  for 
the  expences. 

Here  is  likewise  a  letter  from  Mr«  Foster,  His  Ma- 
jesty's ambassador  in  the  States^  to  Yice-Admiral 
Sawyer,  transmitting  a  letter  which  he  had  received 
from  the  Russian  minister,  respecting  these  articles^ 
adding  his  request  to  Admiral  Sawyer,  and  hoping 
^^that  he  would  not  find  it  inconsistent  with  the 
rules  of  the  service,  to  permit  the  articles  to  be  re- 
turned to  M.  Doschkoff."  M.  Doschkoff,  in  the  letter 
transmitted^  after  stating  the  case,  as  before,  ad^s : 
''  Je  prie  votre  Excellence  d 'employer  votre  inter- 
cession aupr^s  les  authority  requises  a  Halifax  pour 
faire  relacher  ces  provisions^  qui  sont  ma  propriety  et 
de  les  faire  delivrer  k  la  personne  qui  se  presentra 
muri^  de  mes  ordres  pour  Jes  recevoir,  comme  mi* 
njstre  de  S.  M.  TEmpereur  de  Rusie.  J*  apprecierat 
en  cela  les  principes  d*equit6  de  Y .  E.  personnelle- 
ment.  Je  verrai  .dans  ce  proced^  votre  desir  de 
m'obliger^  que  j^  recevrai  avec  autant  de  reconnois- 
sance  que  de  plaisir." 

Though  M.  DoschkoJSrsmsn&  and  interest  did  not 
appear  in  the  original  papers,  and  the  articles  were 
stated  in  the  invoice  to  have  belonged  to  Mr.  Breuil, 
a  subject  of  the  enemy,  upon  this  claim,  if  it  had 
arrived  in  time,  the  party  would  have  been  intitled  to 
immediate  restitution.  The  word  of  a  person,  in  the 
eminent  station  of  the  ambassador  of  a  friendly  and 
allied  power,  would  supersede  the  necessity  of  any 
farther  evidence.    The  nature  of  the  articles  corres- 
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The         pands  perfectly  to  the  application  i(se1f»  and  if  m 
utterly  imposHble  to  suppose  that  an  ambassador 


1813.  would  thus  pledge  bis  honour  for  th^  purpose  of 
being  concerned  in  a  fraudulent  concealment  of  the 
property  of  the  eneroy^  and  to  so  small  an  amount. 
But  it  happens  unfortunately  that  Uns  claim  has  not 
been  made  till  after  tbe  articles  in  question  have  beea 
condemned  as  enemy's  property^  with  the  ship  and 
the  rest  of  the  cargo^  being  so  stated  in  the  ship*8 
papers  and  in  the  parole  evideuce^  and  there  being  no 
ground  whatever  to  entertain  any  suspicion  to  the 
contrary.  The  sentence  of  condemnation  is  com- 
pleted, and  has  passed  the  seal  of  the  Court,  though 
DO  order  for  delivery  to  the  captor*s  agents  has  issued. 
The  sentence  cannot  now  be  revoked,  and  tlie  Court 
has  no  longer  atiy  authority  to  dispose  of  this  property^ 
however  it  may  he  inclined  to  shew  that  comity 
vrhith  is  due  to  so  illustrious  a  personage,  and  whicb 
it  certainly  will  shew"  to  the  full  extent  of  its  powers; 

The  authority  of  the  Court  having  expired,  as  to 
the  first  instance  of  the  cause,  there  are  only  two 
modes  by  which  these  articles  can  be  restored.  By 
the  consent  of  tbe  captors  themselves,  or  by  tbe  inter- 
position of  an  appeal. 

When  r  consider  the  usual  and  unbounded  disin- 
terestedness and  liberality  of  the  gentlemen  of  tbe 
navy,  and  their  high  sense  of  the  honour  of  their 
country,  which  they  must  be  sensible  is  involved  io 
the  present  case,  I  have  no  doubt  but  that  no  diffi- 
culty will  be  made  to  prevent  the  captors  from  con- 
senting that  a  small  allotment  of  wine  and  other  ar- 
ticles, for  the  personal  use  of  an  ambassador's  table^ 
and  of  no  great  value,  shall  be  immediately  restored. 
I  direct  the  petition  therefore  to  stand  oveir  till  they 
have  been  coilsulted. 

On  a*  subsequent' day^  it  vmrstated  that  Admilral 
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Sawper,  befQr^  hif  departure  from  his  station^  had 
agreed  to  give  up  his  share  in  the  capture,  aud  had 
expressed  his  vrish  th^t  the  whale  should  be  restored. 
The  agent  however  appeared  on  behalf  of  Lord 
James  Townshend,  the  captain  of  the  jEoIm,  and  said 
that  he  had  his  lordship's  express  orders  to  refu  e 
his  assent  to  the  restitution^  and  prajing  the  goods  to 
he  delivered  to  him. 

Upon  which  the  Court  directed  an  appeal  to  be  en* 
tered  on  Mr.  Black,  on  behalf  of  M.  Doschh^ff,  uA 
intimated  that^  upon  an  application,  it  would  delivef 
the  property  to  his  agent  upon  bail. 


181S» 


■o^aB^ 


The  Marquis  de  Somerueles. 
JvDGMEiiX — ^Dr.  Croke^ 


Fehruary  tdtbf 
1815. 


rriHIS.  vessel  took  ib  her  cargo  at  Civita  Vecchia, 
-^  and  was  captured  upon  a  voyage  from  thence 
to  Salem.  Two  allegations  have  been  given  in  this 
case,  one  on  behalf  of  the  Crown  as  American,  or 
French  property,  the  other  by  the  captors,  as  having 
been  taken  under  the  order  of  the  26th  of  April,  [by 
the  Atalantay  Captain  Hickey^ 

The  Court  having  already  decided  in  the  case  of 
the  brig  George,  that  the  captors  are  entitled  to  all 
such  prizes  as  they  have  made  under  the  order  of  the 
l^th  of  A^pril,  there  is  only  one  question  in  this  case. 
Civiia  Vecchia  is  not  a  port  comprehended  under  those 
orders,  being  to  the  southward  of  Orbitello,  to  which 
the  blockade  is  confined,  but  if  the  allegation  given 
for  the  captors  is  proved^  that  the  cargo,  or  any  part 


Goods,  brought 
from  tbe  block- 
ed ports  by  wa* 
ter,  to  ports  not 
Gomprohended 
in  theO^derin 
CoDUcil,  consti- 
tute a  breach  of 
tbe  blockade. 
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of  it,  was  brought  by  water  from  other  ports  within 
those  limits^  nnder  the  authority  of  the  LUette,  Htg,* 
and  other  cases,  it  will  be  equally  liable  to  coiifis- 
catioD.     Of  this  fact  there  is  sufficient  proof.    In  the 
paper   No.  18,    is  an  account  which  states  rarioaa 
charges    for  shipping  the  articles    there    specified, 
at  Leghorn  for  Civita  Vecchia,   addressed  to  John 
Gardner,  the  supercargo  of  this  vessel,  and  which 
compose  part  of  the  present  cargo.   There  are  several 
letters  between  Mr.  FilUchi,  a  merchant  at  Leghomj 
and  Mr.  Gardner,  relating  to  those  shipments,  besides 
other  evidence  which  it  is  unnecessary  to  particularise. 
The  fact  is  therefore  fully  proved,  and  the  coose* 
quences  of  it  must  attach  upon  the  owners,  under  the 
established  law  relating  to  agents  and  principals;, 
and  from  the  orders  given  to  Mr.  Gardner  in  the 
paper  No.  56,  by  which  he  is  invested  with  full 
power  to  act  as  he  thinks  proper. 

I  therefore  condemn  this  vessel  and  cargo  to  the 
captors  as  having  been  taken  under  the  Order  in 
Council  of  the  26th  of  April. 

The  brig  Phoebe  was  condemned  on  the  same 
grounds. 


March, 
1813. 


The  Economy,  Holmes. 


licences  from 
the  GoTcrnor  of 
Nova  Scotia  to 
the  eoemy  void* 


npHIS  was  the  case  of  an  American  vessel  sailing 
-■-  under  a  licence  granted  by  his  Excellency  Sir 
John  Coape  Sherbrooke,  Lieutenant-governor  of 
Nova  Scotia,  protecting  her  against  capture,  from 
a  port  of  the  United  States,  with  provisions  to  the 


Ra.  6.  S87. 
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port  of  Halifax.    A  question  arose^  as  in  the  case      g^^j,^ 
of  the  Sallj/  Ann,  upon  the  validity  of  the  licence^    , 
and  after  a  full  hearing  upon  this  pointy  the   Court        ^^ 
gave  so  comprehensive  a  judgment  that  it  is  almost 
unnecessary  to  detail  the  arguments  of  counsel. 

The  King^s  Advocate  and  Uniacke,  on  the  part  of 
the  captors,  contended^  that  the  late  decision  of  the 
Court  in  the  case  of  the  Salhj  Ann  precluded  all  legal 
possibility  of  restitution  in  the  present  case^  that  the 
licence  upon  ivhich  the  claimant  relied^  was  not 
granted  by  competent  authority ;  and^  though  it  pro- 
ceeded from  a  very  high  and  respectable  source^' the 
principle  virould  still  apply  against  its  validity^  that 
such  indulgences  can  be  granted  by  the  King  alone^ 
who  has  not  the  power  of  delegating  his  authority. 
That,  as  the  question  had  arisen  in  the  case^  it  must 
be  decided  upon  principle  and  not  policy^  and  as  no 
law  could  be  found  upon  which  to  support  the  lega- 
lity of  the  licence^  the  property  of  the  claimant^  being 
admitted  to  be  American,  must  share  the  fate  of  all 
enemies'  property. 

The  Solicitor-GenercU  for  the  C/afiwan^.— Notwith- 
standing the  judgment  which  has  been  recently  given 
by  the  Court  in  the  case  of  the  SaUj/  Ann,  there  are 
distinctions  of  importance  between  that  and  the  present 
CB$e,  which  may  probably  lead  to  a  contrary  decision. 
The  licence  of  the  Sallj/  Ann  was  granted  in  an 
enemy^s  country  by  an  official  character,  whose  func- 
tions had  in  a  great  measure  ceased.  That  of  the 
Economy  takes  its  rise  from  an  authority  of  the 
highest  consideration  and  respect  in  this  province,  re- 
presenting the  regal  power,  in  all  colonial  cases,  at 
least,  to  the  fullest  extent.  This  licence  has  been 
granted  by  the  governor  of  the  province,  with  the 
advice  and  consent  of  His  Majesty's  council,  in  order 
|o  facilitate  the  importation  of  provisions  into  this 
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The         colony^  10  strict  compliance  not  only  with  the  words 
^'"''''''''      and  spirit  of  the  49th  of  Geo.  III.  but  with  the  intcsot 


Maii^        and  directions  of  His  Miyesty's  ministers  who  have 
ei  pressed  tbe  strongest  desire  that  a  friendly  aod 
commercial  intercourse  should  be  preserved  with  the 
neighbouring  states  of  America.    It  can  be  argued 
for  the  claimant^  that  the  importation  of  this  cargo 
was  allowable  under  the  order  in  council  of  the  Stk 
of  AfTil  last^  which  makes  it  lawful  to  import,  into 
Halifax,  the  articles  in  question^  in  any  ship  or 
vessel  except  a  vessel  belonging  to  France,  without, 
fpecifying  to  whom  the  property  may  belong.     The 
spirit  of  the  order  is,  therefore^  clear  uud  discema^Iei, 
and  can  mean  nothing  less  than  fbat,  if  neither  the 
importing  vessel  nor  the  cargo  be  French,  though 
both  belong  to  any  other  enemy,  the  importation  may 
be  considered  as  lawful.    Since  the  publicatioH  of 
that  order«  the  states  of  America  have  become  the 
enemies  of  Great  Britain,  and  the  present  licence  baa 
been  obtained  ex  dbundante  cauteU,  but  the  Court 
in  considering  its  validityj  should  keep  in  view  the 
spirit  of  the  49th  of  Geo.  III.  and  the  important  order 
of  April,  as  the  statute,  the  order,  and  the  licence,  are 
all  tending  to  the  same  wholesome  object^  the  ready 
supply  of  this  province  with  articles  of  the  first  neces- 
sity. It  may  be  said  that  the  order  of  April  cannot  autho- 
rise the  trading  with  the  enemy^  that  tbe  license  can- 
not give  that  permission^  though  under  the  hand  and 
seal  of  His  Majesty's  representative  of  this  province, 
and  as  was  also  contended  in  the  case  of  the  Sally 
Ann,  that  tbe  King,  upon  such  an  occasion  could  not 
delegate  his  authority.     Against  these  positions^  it 
may  be  contended,  that  the  order  of  April  does  toti^ 
dim  verbis  permit  a  trading  with  the  enemy  in  ships, 
and,  virtually^  in  goods ;  that  the  governor  of  the 
province,  £or  the  safety  or  protection  of  the  province^ 
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can  pledge  the  faith  of  the  government  in  a  measure      ec^wy. 

of  this  sort,  and  hold   himself  responsible  to   His    • 

Majesty  for  so  doing ;  and  as  to  the  power  of  His  ' 

Majtj^ty  to  delegate  his  prerogative  upon  these  oc- 
casionsy  it  may  well  be  said,  that  that  power  has 
been  fully  exercised  by  His  Royal  Highness  the 
Prince  Regent;  who,  by  his  Order  in  Council,  of  the 
3d  October^  retrospectively  confirming  the  licence  in 
question,  has  authorized  and  delegated  the  governor 
to  grant  such  licences,  notwithstanding  the  ships  and 
.cargoes  shall  belong  to  the  citizens  of  the  United 
States,  or  be  the  property  of  British  subjects  tra- 
ding with  that  country.  Upon  the  good  faith,  the  ho- 
nour, and  the  policy  of  supporting  the  measure  of 
this  licence,  there  cannot  be  a  doubt.  There  is  al- 
most an  indelicacy  in  raising  a  question  upon  it,  more 
especially  when  it  is  considered  in  what  a  pure  and 
respectable  source  it  originated,  how  much  the 
comfort  and  welfare  and  protection  of  the  province 
may  depend  upon  such  indulgences,  and  when  grant- 
ed to  an  enemy,  how  much  the  honour  and  honesty 
of  our  government  are  implicated  in  the  sanction 
and  confirmation  of  them. 

Judgment  was  given  by  Dr.  Croke  to  the  following 
purport : 

This  capture  was  made  by  the  Liverpool  Packet, 
a  private  armed  schooner  of  Liverpool,  in  this  pro- 
vince, on  the  17th  November,  1812.  The  master  has 
given  in  a  claim  on  behalf  of  himself,  and  of  John 
G.  Ladd,  of  Alexandria,  both  citizens  and  subjects 
of  the  United  States  of  America,  as  the  sole  owners 
and  proprietors  of  the  brigantine ;  and  on  behalf  of 
William  Ladd,  of  Boston,  the  owner  and  proprietor 
of  the  cargo,  as  the  sole  property  of  an  American  ci- 
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tizen.  The  cargo  is  claimed  as  consisting  of  floar, 
corn,  and  rye.  But  it  appears  from  the  manifest, 
"^  '  ^  '  that  there  were  also  six  barrels  of  cigarrs.  The 
vessel  cleared  out  at  Alexandria  for  Boston,  and  is 
alledged  to  have  been  destined  for  the  port  of  Ha- 
lifax. 

This  case  has  been  twice  argued.  At  the  first 
hearing  it  was  the  wish  of  counsel,  in  which  the 
court  concurred,  that  it  should  be  argued,  and  de- 
cided if  possible,  without  bringing  forward  any  ques- 
tion as  to  the  validity  of  the  licence. 

In  that  stage  of  the  cause,  there  were  two  ques- 
tions principally  made  by  the  king's  advocate,  arising 
upon  the  facts  alledged.  It  appeared  that  the  licence, 
upon  which  all  the  claimant's  case  depended,  was 
fiot  produced,  or  made  known  to  the  captors,  at  the 
time  of  seizure,  and  did  not  make  their  appearance 
till  the  master  had  been  separated  from  his  vessel, 
and  had  been  at  Boston.  I  agree  with  the  kings 
advocate,  and  can  hardly  think  that  this  is  a  suffici* 
ent  compliance  with  the  condition  of  the  licence, 
which  directed  that ''  the  party  should  take  <:*are  that 
the  licence  should  be  always  kept  on  board  the  said 
vessel  with  the  cargo."  The  plain  object  of  this 
clause  must  have  been,  that  the  licence  should  be 
always  on  board  ready  to  be  produced,  and  that  it 
should  have  been  communicated  to  such  persons 
as  had  a  lawful  right  to  deiuaad  it,  and  parti- 
cularly to  British  cruizers.  It  could  answer  no 
purpose  to  keep  it  concealed.  De  tion  apparenti^ 
bus  et  nan  exislentibus  eadem  est  ratio.  But 
the  non-appearance  of  this  paper,  when  it  ought 
to  have  been  exhibited,  and  when  its  being  exhibited 
was  probably  the  reason  that  the  vessel  was  seized, 
renders  very  doubtful  the  fieict  of  its  being  on  board 
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at  all.     By  this  alledged  suppression  the  claimants'         The 
case  labours  under  considerable  difficulties  as  to  the     gco"o»^-  ^ 
evidence  necessary  to  establish  so  material  a  fact.        if««*9  lais. 

The  first  and  clearest  proof  that  the  licence  was  on 
board,  would  have  been  supplied  by  the  immediate 
production  of  it;  a  very  inferior  d^ree  of  evidence 
is  now  offered  in  lieu  of  it:  namely,  the  mere  oath  of 
the  master,  after  he  has  been  separated  from  his  ship, 
and  has  been  in  the  United  Stales'*-9nd  it  is  a  mode 
ofproof  highly  objectionable,  inasmuch  as  it  would 
open  the  door  to  the  greatest  frauds.  It  was  ad- 
mitted by  the  counsel  for  the  claimants  that  this 
evidence  was  not  sufficient  to  entitle  them  to  resti- 
tution, and  it  was  prayed  that  they  might  be  suffered 
to  bring  further  proof.  But  the  court  could  not  ac- 
cede to  the  offer,  in  that  stage  of  the  cause,  because 
it  would  have  admitted,  that  every  question  of  law 
which  could  arise  upon  the  facts  alledged,  was  de- 
cided in  their  favour,  and  that  to  ascertain  the  par- 
ticular facts  was  all  that  was  required  to  intitle  them 
to  restitution.  It  was  to  decide  without  question  or 
argument,  their  competence  to  claim,  and  the  vali- 
dity of  the  licence,  the  most  important  features  in 
the  case. 

There  was  another  question  of  fact  which  af- 
Ibcted  the  very  foundation  of  the  claims,  but  which 
atood  much  upon  the  same  footing.  It  was  properly 
argued  by  the  King's  Advocate,  that  very  strong 
doubts  might  be  entertained  upon  the  evidence,  whe- 
ther the  vessel  was  really  bound  to  Halifax  or  not 
No  inference  against  it  could  be  drawn  from  the  jdes- 
tination  expressed  in  the  ostensible  papers,  because 
tha  vessel  could  not  dear  out  for  a  British  port 
But  none  of  the  papers  which  expressed  a  destina- 
tkni  to  Heltfax^  were  found  on  board  the  vessel,  or 
produced  to  the  captain.  In  strictness  of  law,  these 
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The         papers  are  not  admissible,  as  eviilence  in  the  firtt 

1    instance,  and  have  been  introduced  only  by  thecon- 

Hureh,  1815.  g^^^^  ^f  ihecaptofs.  Being  so  introduced,  and  not  till 
after  the  master  had  been  at  Boston,  very  little  cre- 
dit can  be  attached  to  them.  On  the  other  hand,  th^ 
mate  swears  that  her  voyage  commenced  at  Boston^ 
that  she  sailed  from  thence  to  Alexandria^  where  she 
discharged  her  cargo,  and  took  on  board  the  present 
cargo,  which  was  to  be  delivered  to  William  Ladd^  at 
Boston.  But  the  vessel  was  steering  for  Bostonat  the 
time  of  capture,  and  had  never  altered  her  course. 
Arguments  likewise  were  deduced  from  the  entries 
in  the  log-book,  from  the  winds,  and  the  courses  the 
vessel  steered,  that  such  must  have  been  her  destina- 
tion. But  as  this  depends  upon  points  of  naviga* 
tion,  which  the  Court  cannot- take  upon  it  to  decide, 
it  would  refer  them,  if  necessary,  to  persons  properly 
qualified  by  their  knowledge  of  the  sea,  for  their  re- 
port upon  it.  That  such  was  the  destination,  is  not 
in  itself  improbable.  It  is  well  known  that  the  nor- 
thern Slates  of  America  are  supplied  with  the  arti- 
cles which  compose  this  cargo  from  the  southern 
ports.  Licences,  for  importing  them  into  Halifax^ 
would  afford  a  complete  protection  to  this  coasting 
trade  fi*om  British  cruizers,  because  the  voyages  in 
both  cases,  are  always  in  a  northern  direction,  which 
might  suit  either  destination.  That  they  are  em- 
ployed to  cover  the  coasting  trade  of  the  United 
States^  or  for  other  fraudulent  purposes,  is  evident, 
because  of  above  one  hundred  licences  which  have 
been  granted  within  the  last  eight  months,  not  more 
than  twenty  have  found  their  way,  with  cargoes  of 
com  and  provisions  into  the  port  of  Halifax.  The 
destination  therefore  requires  further  proof,  which 
could  not  be  then  admitted  for  the  reasons  above 
8tated,    Some  other  points  were  likewise  discussed 
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which  were  immediately  connected  with  the  licence  economy. 
itself,  and  related  to  its  eflfeots,  application  and  trans- 
ferrable  quality.  It  seemed  unavoidable  therefore, 
under  all  the  circumstances  to  enter  upon  the  con- 
sideration of  the  licence  itself;  the  court  directed  a 
second  argument,  and  it  has  now  to  give  its  decision 
upon  the  whole  case. 

The  claimants  are  avowedly  alien  enemies, 
and  are  therefore  incapable  of  appearing  as  parties, 
in  a  British  court  of  justice,  unless  their  disability 
is  removed  by  an  exercise  of  His  Majesty's  un- 
doubted prerogative  of  extending  any  of  the  privi- 
leges of  the  state  of  peace,  to  the  subjects  of  coun- 
tries at  war  with  this  country.  This  exemption 
from  the  general  rule  of  law,  is  claimed  by  these 
persons  upon  a  licence  granted  by  the  governor,  of 
this  province,  in  these  words : 

Sy  his  excellency  Lieutenant  General  Sir  John  Coape 
Sherbrooke^  Knight  oj  the  most  honorable  Order 
of  the  Bathy  JLieutenant-Governor  and  Comman^ 
der  in  ChieJ\  in  and  over  HisJUajeslys  Piovuice  of 
Nova- Scotia^  and  its  Dependencies^  Vice-Admired 
of  the  same,  ^cd^c.  ^c. 

To  Messrs.  W.  K.  Reynolds,  and  Co.  merchants. 
Greeting: 

By  virtue  of  the  power  and  authority  in  me 
vested,  I  do  by  these  presents,  by  and  witti  the  ad- 
vice and  consent  of  His  Majesty's  council  for  this 
province,  authorize  and  licence  you,  the  said  Wm. 
K.  Reynolds  and  Co.  of  Halifax,  merchants,  to 
import  and  bring  into  the  port  of  Halijax,  from  any 
port  of  the  United  states  of  America,  in  any  ship 
or  vessel,  a  cargo  of  flour,  meal,  com,  or  provi^ 
9ipns  of  any  kind,  and  also  pitch,  tar,  and  turpeiH 
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Ecoi^MT.  ^^^'  taking  care  that  this  licence  shall  be  always 
— kept  on  board  the  said  vessel  ^ith  the  cargo,  and 

Manhft^ifl'  also  taking  care  to  enter  the  same  cargo  at  Hia 
Majesty's  custom-hojise  at  Huhjax^  and  to  deposit 
this  licence  in  the  said  custoni^hoase  %vheu  the  said 
entry  shall  be  made  at  Halifax. 

*  Given   under  my  Hand  and  Seal  at  Anns,  at 

Halifax,  this  5th  day  of  September,   1812,  m 
the  52d  Year  of  His  Majesty*s  reign. 

J.  C.  SHERBROOKE. 

By  his  Excellency's  Command, 
H.  H.  CogsweUy  Dep.  Sec. 

The  captains  and  commanders  of  His  Majesty's 
ships  and  vessels  on  this  station  are  hereby  required 
'  not    to  molest  the  vessel,  having  this  licence  on 
board,  while  in  the  prosecution  of  her  voyage. 

H.  SAWYER,   Vice  Admiral. 

This  licence,  as  extending  to  vessels  of  every  de- 
scription, is  in  opposition  to  the  system  of  naviga- 
gation  laws,  and,  as  protecting  the  property  of  an 
enemy,  is  contrary  to  the  established  maxims  of  law. 
,  The  navigation  laws  can  only  be  dispensed  with  by 
the  same  authority  by  which  they  were  create-d, 
namely,  the  British  Parliament;  and  there  is  no 
power  either  in  the  crown,  or  in  any  persons  ap- 
pointed by  it,  to  grant  exemptions  from  their  opera- 
tions. His  Majesty  by  his  prerogative  may  allow 
an  enemy  to  trade  with  his  dominions.  Upon  these 
respective  authorities  must  this  licence  depend  for 
its  eflScacy. 

The  original  act  of  parliament  upon  which  this 
licence  is  founded  is  the  49th  Geo.  III.  c.  49.  which 
has  been  continued  by  52d  Geo.  HI.  c.  20,  to  the 
25th  March  1815.     It  enacts  '«That  it  shall  be 


Jtfard^ieJJ. 


COURT  OF  VICE-ADMIRALTY.  ♦» 

lawful  io  any  ship  or  vessel  in  any  inaoDer  owned  or  j^^^^r. 
navigated,  to  import  into  and  export  frona  any  port 
or  ports  witiiin  the  province  of  JS/ova  Scotia  ovN^w 
JBruHswick,  which  shall  be  specially  appointed  for 
that  purpose  by  His  Majesty,  by  order  in  council,  any 
goods  or  commodities  which  His  Majesty  by  order 
in  council  shall  specially  authorize  and  allow/'  By 
virtue  of  the  powers  vested  in  His  Majesty  by  this 
act,  his  Royal  Highness  the  Prince  Regent,  by  au 
order  in  council,  upon  the  8tfa  of  April  1812,  was 
pleased  to  order,  that  '*  during  the  continuance  of 
the  said  acts,  nntil  further  order  made  thereon,  it 
shall  be  lawful  in  any  ship  or  vessel,  except  a  vessel 
belonging  to  France,  to  export  from  the  port  of 
Halifax,  to  any  port  belonging  to  the  United  States 
from  which  British  vessels  are  excluded,"  certain 
articles  there  described,  and  *'  also  to  import  into 
the  port  of  Halifax,  from  any  ot  the  said  ports, 
wheat  and  grain  of  any  kind,  bread,  biscuit  and 
flour,  pitch,  tar  and  turpentine,  such  articles  being 
of  the  growth,  produce  or  manu&cture  of  the  said 
States.** 

1st.  It  is  not  aliedged  that  the  licence^  wiuch 
bears  date  upon  the5tb  of  September,  181*2,  at  the 
time  when  it  was  granted,  had  any  other  validity 
than  what  is  derived  from  this  order  io  coandl. 
Since  that  order  extended  only  to  bread,  biscuit 
and  flour,  pitch,  tar  and  turpentine,  the  other 
articles  specified  in  the  licence,  ibeal,  and  corn, 
snleas  the  word  com  should  be  supposed  to  be 
synonvmous  with  grain,  and  provisions  of  any  Jcind, 
are  not  comprehended  under  the  order  in  coqncil^ 
and  their  importation  being  agsrinst  acts  of  par-^ 
Uament,  no  permission  could  legally  be  granted  to 
that  effect,  fiat  although  the  licence  co»ld  afibrd 
«o  pvotectioft  to  other  articles  than  those  in  the 
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Ec^MY.  ^^^^^  '°  Council,  yet  I  am  not  absolutely  prepared 
to  say  tliat  the  extending^  of  it  to  those  illegal  ar- 
ticles would  render  it  void  as  to  ihe  other  articles 
ivhich  might  lawfully  be  imported ;  or  that  the  iiu- 
portation  of  cigarrs,  or  tobacco,  though  unlawful, 
and  though  those  articles  are  liable  to  coutiscanon, 
would  deprive  the  parties  of  the  benefit  of  their 
licence,  or  of  other  privileges  to  which  they  are 
intitled,  as  to  the  other  articles. 

With  respect  to  the  articles  specified  in  the  order 
in  council,  and  of  which  this  general  cargo  con- 
sists, no  doubt,  before  the  declaration  of  war  on 
the  13th  of  October,  they  might  have  been  im- 
ported without  any  licence  at  all.  Th«  permission 
is  general,  no  licences  are  declared  to  be  necessary, 
or  are  directed  to  be  granted,  nor  is  any  power  or 
authority  given  to  grant  them.  With  respect  to 
those  articles  a  licence  therefore  was  nugatory,  and 
unauthorized.  It  could  be  considered  merely  as 
declarcUory  of  the  order  of  the  8th  of  April.  Mr. 
Reynolds  under  this  licence  had  no  more  privileges 
than  he  himself,  or  any  other  person,  had  without 
licence,  by  the  order  in  council.  Nor  by  any 
transfer  of  this  licence,  if  it  were  transferrable, 
could  he  convey  to  any  other  person,  a  greater  pri- 
vilege than  they  were  before  entitled  to:  Unless 
therefore  this  licence,  by  any  subsequent  authority, 
acquired  an  efficacy  which  it  did  not  possess  at  the 
time  of  granting  it,  and  which  T  shall  afterwards 
consider,  we  must  refer  to  the  order  itself  by  which 
the  permission  to  import,  whatever  it  was,  was 
really  given.  The  general  order  in  council  is  the 
real  licence. 

Having  thus  cleared  the  case  of  all  unnecessary 
considerations,  it  reduces  itself  to  two  questions^ 
namely,  whether  the  order  in  council  of  the  8th  of 
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Aprils  in  itself  caii  authorize  an  enemy  to  import  a         '^^ 

cargo  into  this  port;  and  secondly,   whether  that   ■ 

order  and  the  licences  granted  under  it,  not  having     *«^a,i8is. 

originally  such  a  power,  have  been  so  extended  by 

the  order  oj  i/ie  13//i  0/  October^   as  to  authorize 

such  importation. 

The  first  question  seems  to  me  to  be  determined 
by  several  decided  cases. 

The  first  cases  I  shall  mention  are  thoseupon  the 
act  of  the  3dth  Geo.  III.  c.  98.  for  allowing  the  im- 
portation of  ^Spanish  wool.  That  act  declared  it 
**  lawful  to  and  for  any  person'  or  persons  to  import 
into  Great  Britain^  Spanish  wool  ivovn  any  port  or 
place  whatever."  We  were  then  at  war  with  Spain. 
It  was  a  general  permission,  like  the  order  of  the 
6th  of  Aprils  and  the  words  are  most  comprehend- 
sive,  any  person^  the  subject  matter  too  was  ex- 
pressly the  produce  of  the  enemy's  country,  Spanish 
wool.  Yet  doubts  were  justly  entertained  whether 
his  Majesty's  subjects  could  purcbaseof  the  eneiny 
and  import  Spanish  wool,  and  whether  the  same 
vvould  not  be  subject  to  confiscation  as  the  property 
of  bis  Majesty's  subject  trading  with  the  enemy; 
and  an  order  in  council,  besides  the  act  of  Par- 
liament, was  thought  necessary  to  authorize  such 
trading.  It  was  clear  therefore  that  those  general 
and  most  comprehensive  words  in  the  act  did  not 
render  a  trading  with  the  enemy  lawful,  and  con- 
sequently would  not  authorize  an  enemy  to  trade 
with  the  British  dominions.  In  the  case  of  the 
Hoffnung^  Berens*  whatever  arose  upon  this  act, 
it  was  said  by  the  court,  *'  I  apprehend  that  unless 
there  are  very  express  words  to  this  effect  to  be 
found  in  the  licence,  I  am  to  consider  its  meaning 

f  B06. 11.  p.  162. 
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E€^ur      *^  ^^^  S^iBg  to  that  extent,  (of  giving  an  enemy 

— — ^    liberty  to  irapcut)  but  as  giving  sacb  a  liberty  only 

itmek,t^a.  ^  subjects  of  this  country;  it  is  a  licence  to  British 
subjects  to  import,  and,  as  I  nnderstand  it,  on  their 
own  accoant ;  and  if  it  appeared  that  the  importa- 
tion was  on  the  account  of  other  than  British  Mer- 
chants, I  should  hold  tiiat  under  the  terms  of  this 
licence,  it  could  not  be  considered  to  be  a  Iqi^l  im- 
portation.'' 

In  the  Beurse  Van  Ktmingiberg^^  on  a  licence 
vnder  the  same  act,  the  claimant  had  not  negatived 
enemy's  interest,  and  the  court  held  that  the  words 
*^  any  person"  in  the  act  did  not  authorize  the  im- 
portation of  enemy's  property. 

There  is  a  very  late  case  which  was  decided^ 
after  every  extension  had  been  given  to  licences  by  a 
very  enlarged  construction,  that  of  the  Causime  Afo* 
nVurne,  March  13tb,  IBlO.f  Sir  Wm.  Scott  said, 
'*  this  court  has  never  yet  restored  the  property  of 
the  enemy,  except  in  those  instances  where  the 
words  '*  to  whomsoever  the  property  may  appear  to 
belong,*^  are  introduced  into  the  licence ;  where  those 
words  occur  they  have  been  held  to  exclude  all  en- 
quiry into  the  proprietary  interest;  hut  they  are  not 
found  in  the  licence  on  board  this  vessel,  and  the 
coiirt  therefore  is  not  at  liberty  to  depart  from  the 
general  rule.** 

In  the  present  case,  in  describing  the  yessels  by 
which  the  importation  shall  be  made,  words  to 
that  effect  do  occur,  **  any  ship  or  vessel  in  any 
manner  owned,"  which  would  extend  to  enemies 
vessels,  but  respecting  thh  cargo  no  such  words  are 
to  be  found,  but  merely  general  expressions  *'it 
shall  be  lawful  to  import;''  urbich    lira  scarce  so 

*  Mob.  II.  169.  t  £tfv.  Lk.  Cpk  p.  20 


COURT  OF  VICE-ADMIRALTY.  459 


comprehensive  as  the  words  "  any  person"'  in  the     «/"** 
acts  and  orders  before  stated.  - 

That  his  Majesty's  government  understood  this  **»**>^»**» 
to  be  the  settled  law  upon  the  subject  is  evident 
from  the  order  of  council  of  the  13th  of  October, 
1812.  They  clearly  supposed  that  by  the  de* 
claration  of  war  upon  the  13th  of  October  against 
the  United  States,  all  communication  with  that 
country,  which  bad  hitherto  been  allowed  under 
the  order  of  the  8th  of  April,  would  be  precluded. 
And  therefore  as  it  was  thought  expedient,  that  the 
exportation  and  importation  should  notwithstand** 
iug  the  present  hostilities  continue,  the  Governor 
was  authorized  to  grant  licences  accordingly,  not. 
withstanding  the.  ships  and  cargoes  shall  belong  to 
citizens  of  tAe  United  States,  or  be  the  property  of 
Uritish  subjects  trading  with  the  country.  Re- 
cognizing with  respect  to  this  order  in  council  of 
the  8th  of  April,  the  same  principle  which  bad  be- 
fore been  acted  upon  in  the  orders  of  Council 
respecting  the  importation  of  Spanish  wool,  and 
which  had  governed  various  decisions  of  the  court 
of  Admiralty,  that  mere  general  words  would  not 
authorize  an  enemy^s  trade,  without  an  express  au* 
thority  to  that  effect. 

Secondly,  such  then  bein^'the  understanding,  and 
such  the  intention  of  government,  on  the  same  day 
upon  which  war  was  declared  by  the  order  for  re- 
prizals ;  to  legalize  a  trade  which  was  no  longer  law- 
ful under  the  former  orders  of  the  8th  of  April,  the 
other  order  of  the  ISth  of  October  was  issued.  And 
it  has  been  ai^ued  that  a  licence  granted  under  the 
former  order,  though  originally  it  might  not  have  been 
sufficient  to  protect  a  trade  with  the  enemy,  by  a  re* 
trospective  power  in  the  order  of  the  ISth  October, 
is  Tendered  valid^  and  ^ectual  t»  the  full  extent  of 


480  CASES  DETERMINED  IN  THE 

Ec^MT      *^^*  subsequent  order,  so  as  to  cover  an  importation 
■  of  American  property.     But  there  is  no  {ground  for 

'  such  a  supposition.     The  words  of  the  order  are  in 

no  part  retrospective,  they  are  couched  in  the  future 
tense,  "  the  Governor  or  other  persons  administering 
the  government  shall  be  authorised  and  impowered, 
and  they  are  hereby  authorisetl  and  in;powered  to 
grant  licences  accordingly."    There  are.  no  expres- 
sions to  give  further  effect  to  any  licences  which  they 
might  have  already  granted.    The  powers  under  the 
former  order,  on  which  the  licence  issued,  are  totally 
different  from  those  of  the  order  of  the  13th  of  Oclo^ 
her.    The  one  is  general  tt>  all  persons  without  a  li- 
cence, the  other  requires  a  special  licence.  The  one 
is  limited  to  Brilish  subjects,  or  at  least  to  alien 
friends,  the  other  extends  expressly  to  enemies  in 
the  United  States.    The  latter  order  therefore  is  not 
ai  mere  continuance  of  the  former  order,  extending 
the  powers  to  American  citizens  in  their  new  relation 
of  enemies,   but  it  is  a  new  regulation  altogether; 
new   as   to   the  persons  to  whom  the  privil^e  is 
granted,  and  new  in   the    mode  by    which    it    is 
to    be    carried    into    effect,    though    jt    refers    as 
to  some    particulars  of   description    to    the  for- 
mer order.     But  this  licence  is  not  even  founded 
upon  the  former  order,  which  opened  the  trade  ge* 
nerally,  and  neither  directed,  nor  authorised  any  li^ 
cences  to  be  granted. 

It  never  could  have  occurred  to  His  Majesty's 
Ministers^  that  such  unauthorised  licences  had  been 
granted,  and  therefore  it  could  not  have  been  in  their 
contemplation  to  confirm  them.  It  never  can  be 
taken  without  express  words  to  that  purpose,  that 
licences,  which  in  their  origin  were  unauthorised  and 
a  mere  nullity,  should  receive  a  life,  much  less  vigour, 
fvhich  they  did  notoriginally  possess  by  a  subsequent 
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©rder  merely  prospective,     A  trade  like  the  present      ^^J^^^^y, 

can  be  protected  only  by  a  licence  issued  in  pursu- — 

ance  of  the  anthority  given  by  the  Order  in  Council  ^^'^'^*  ^^^^* 
of  the  13th  of  October,  and  in  the  form  transmitted 
therewith,  from  which  this  licence  varies  in  many 
material  respects ;  in  the  enumeration  of  the  articles, 
in  the  authority  and  powers  stated,  and  in  not  being 
limited  to  any  specific  time.* 

If  this  licence  is  ineffectual  in  itself,  it  can  derive 
no  additional  validity  from  the  authority  oi  Admiral 
Sawyer  annexed  to  it.  Whatever  respect  it  may  be 
the  duty  of  the  captains  of  His  Majesty's  ships  and 
vessels  under  his  command  to  pay  to  his  directions, 
they  are  not  biuding  upon  others,  and  can  give  no 
legality  whatever  to  a  traffic  otherwise  unlawful.  All 
American  vessels  and  cargoes  of  grain  and  flour  pro- 
ceeding from  the  ports  of  the  United  States  to  Spain 
and  Portus^alj  which  are  furnished  with  passports 
granted  by  Admiral  Sawyer^  are  indeed  by  an  order 
in  Council  of  the  26/A  October,  1812,  directed  to  be 
allowed    to    proceed    iVithout    molestation,  and  if 
brought  in,  to  be  forthwith  liberated  and  released ; 
but  this  order  extends  to  no  other  cases. 

Before  I  conclude,  it  may  not  be  improper  to  advert 
to  a  strain  of  argument  which  has  been  employed  at 
the  bar  with  a  considerable  degree  of  warmth,  and 
to  exculpate  myself  from  what  might  appear  to  be 
an  inconsistency  of  conduct.  It  is  stated  in  the  li- 
cence, that  it  was  granted  with  the  advice  and  con- 
sent of  His  Majesty's  Council  of  this  province.  As  I 
have  the  honour  of  a  seat  at  that  board,  lest  it  should 
be  imagined  that  I  had  advised  a  measure  in  one 
capacity,  which  I  may  now  pronounce  to  be  illegal  in 
another,  I  think  it  necessary  to  avow,  that  I  am  not 
comprehended  in  the  number  of  those  gentlemen  by 
f  See  th«  Orders  in  Council  referred  to^  in  the  Appendix,  B. 
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Economy,      whom  that  advice  was  given.    The  learned  couDsel 
■  for  the  claimaots  has  indulged  himself  in  much  de- 

"^  *  clamatioD,  in  the  course  of  which  he  has  affected  to 
treat  all  discussion  respecting  this  subject  as  an  in- 
delicacy :  and  be  has  most  strongly  deprecated  a  de- 
cision of  this  court  against  the  validity  of  the  licence, 
as  a  breach  of  (he  national  faith,  and  as  destruc- 
tive to  the  conveniences  and  comforts,  the  policy, 
and  the  commercial  interests  of  this  province,  upon 
what  has  been  stiled  a  dry  point  of  law.  It  might 
be  a  short  answer  to  all  this  reasoning  to  say,  that  a 
court  of  justice  is  not  to  decide  by  considerations  of 
that  nature,  but  by  positive  laws,  that  parties  can  be 
intitled  to  no  farther  privileges  than  those  laws  have 
defined,  and  that  they  can  blame  themaelVes  only  if 
they  have  ustrd  such  instruments  under  circum- 
stances very  different  from  those  under  which  they 
were  gmnted.  Yet  there  may  be  no  impropriety  in 
my  proceeding  still  further  to  observe,  that  whatev^ 
respect  is  due  to  persons  in  high  stations,  and  cer- 
tainly this  court  is  not  disposed  to  trespass  upon 
that  respect,  some  consideration  likewise  is  owing 
to  the  inhabitants  of  this  province,  and  even  to  the 
enemy ;  and  that,  instead  of  being  kept  in  darkness 
respecting  the  effect  of  documents  for  which  they 
are  paying  large  sums,  and  upon  which  they  are  em- 
barking property  to  a  considerable  amount,  it  is  ma- 
terially for  their  benefit  that  the  validity  and  extent 
.  of  those  instmnftents  should  be  fnlly  examined,  and 
distinctly  understood.  And  with  respect  to  some 
other  of  those  assertions,  no  man  can  entertain  more 
aealous  wishes  for  the  prosperity  of  this  proyioce 
than  myself.  To  promote  the  happiness  of  my  fel- 
low creatures,  at  all  times,  and  in  all  places,  is  the 
sublime  precept  of  that  holy  religion  wbtcfa  I  profess, 
and  an  attachment  to  this  proviiMe  in  particular. 
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from  a  long  residence  here,  has  animated  my  general  ec^„y. 
«ense  of  duty  by  my  own  personal  feelings  in  its  — — — 
favour.  But  I  have  always  been  of  opinion  that  ^ 
this  desirable  object  may  be  most  effectually  accom- 
plished, not  by  hastily  giving  way  to  every  crude 
suggestion,  not  by  adopting  every  plausible  but  ill- 
digested  proposal,  not  by  yielding  to  every  fancied 
difficulty,  or  by  gratifying  the  private  interests  of 
individuals  at  the  expence  of  the  general  good,  but 
by  pursuing,  invariably,  and  without  deviation,  the 
sound,  permanent,  and  well  considered  principles  of 
an  enlarged  policy,  which  should  embrace  the  good 
of  the  whole,  as  well  as  of  each  separate  part 
Upon  such  principles  of  an  extensive  policy,  are 
formed  the  navigation  laws  of  this  empire,  and  none 
were  ever  better  calculated  to  promote  the  real  hap- 
piness of  those  for  whom  they  were  designed.  In- 
stead of  representing  those  laws  as  being  in  opposi- 
tion to  the  true  policy  of  this  country,  it  would  be 
more  conformable  to  truth  and  to  justice  to  assert, 
that  upon  investigation  they  would  be  found  to  con- 
duce to  the  same  objects  :  and,  for  that  reason,  a  de 
cision  of  this  court,  founded  immediately  upon  what 
are  said  to  be  rules  of  strict  law,  will  receive  a  far- 
tlier  corroboration,  if  it  should  appear  likewise  to  be 
consonant  to  genuine  principles  of  policy,  and  cod- 
Iributory  to  the  real  advantages  of  the  province. 

I  have  no  hesitation  in  professing  that  I  am  a  friend 
to  the  system  of  navigation  laws.  Their  declared 
object  is  of  the  first  importance  to  the  British  Em- 
pire, and  the  experience  of  a  century  and  an  half  has 
demonstrated  that  they  are  adequate  to  the  purposes 
for  which  they  were  designed.  From  its  insular 
form,  from  the  situation  of  its  numerous  territories 
scattered  over  the  face  of  the  ocean,  in  the  four  quar- 
ters of  the  globe,  a  maritime  superiority  is  not  only 
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The         necessary  tv  its  prosperity,  but  esseutial  to  its  exist* 

. eiice ;   a  com  maud  ing  nav>  can  be  created  ouly  iroin 

9i0rch,  isia.  ^  ^^^^^^  extensive  e«tabli>hmeiit  of  mercautile  ship- 
ping, and  this  can  be  best  secured  by  conrmiug,  as 
far  as  possible,  all  commerce  with  the  lirUish  do- 
minions to  BrUisli  vessels.  Nothing  can  be  clearer 
than  these  principles :  yet  strange  to  say,  in  a  period 
when  the  beuelicial  effects  of  this  system  have  been 
most  sensibly  felt,— when  Great  Untain,  secure  in  her 
naval  power  arising  from  that  system,  has  defied  the 
whole  United  Continent  of  Europe,  most  unnaturally 
combined  against  her, — at  a  time  when  1  think  it 
would  not  be  going  too  far  to  assert,  that  the  salva- 
tion of  the  world  has  depended  upon  the  navigation 
laws  of  Great  Jiritain^-^ni3,ny  persons  are  to  be 
found,  and  in  the  very  heart  of  the  Empire,  who 
(!an  condemn  that  system  as  confined,  narrow-mind- 
ed, illiberal  and  oppres.^ive,  and  who  can  employ 
every  engine  open  and  direct,  as  well  as  secret  and 
ciaiiciestine,  to  subvert  or  to  undermine  it,  in  whole 
or  in  part.  If  we  are  insensible  of  its  value  our- 
selves, we  might  derive  the  useful  lesson  from  our 
enemies,  whose  never-ceasing  and  virulent  abuse  of 
our  navigation  laws  is  a  demonstration  that  t/iei/  dis- 
cern their  importance  to  our  national  prosperity, 
that  thei/  feel  most  sensibly  that  they  are  a  prin- 
cipal impediment  to  the  success  of  their  designs 
against  us. 

Some  theorists  indeed  have  objected  to  these  laws 
as  being  in  some  measure  unfavourable  to  commerce. 
It  is  not  denied  however  that  commerce  has  flourish- 
ed under  them,  to  a  degree  unknown  before  those 
laws  were  passed,  and  to  a  degree  never  experi- 
enced in  countries  where  no  such  laws  exist :  that 
they  secure  to  us  all  the  profits  of  freight,  the  em- 
ployment of  an  infinite  number  of  British  subjects, 
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and  the  very  e^lcteDsive  trade  of  ship-buildiog,  with  eco^my, 
all  the  Duni^rous  classes  of  arts  connected  with  it; 
that  they  render  us  independent  of  the  assistance  of 
foreign  shipping,  and  give  us  the  unlimited  com- 
mand of  ail  the  markets  in  the  world  ;  and  that  it  is 
proved  by  facts,  that,  in  proportion  as  foreign  vessels 
have  been  employed,  our  own  shipping  has  sunk 
and  dwindled.  I  am  far  from  being  convinced  that 
they  are  at  all  injurious  to  commerce,  but  if  they 
were  more  detrimental  than  I  think  they  have  been 
proved  to  be,  for  such  an  object  no  sacrifice  can  be 
too  great.  The  commercial  loss  is  a  trifle  in  com- 
parison to  the  counterbalancing  advantages.  Mo* 
thing  more  is  done  in  this  case  than  what  is  willingly 
submitted  to  in  many  others.  For  their  protection^ 
the  subjects  of  a  country  readily  bestow  a  part  of 
their  income  in  taxes  for  the  support  of  armies  and 
navies.  The  surrender  of  some  advantages  in  trade 
under  the  navigation  laws  is  merely  contributing  a 
fimall  part  of  commercial  profits  to  the  maintenance 
of  a  naval  defence  which  cannot  otherwise  be  ob- 
tained. 

It  may  be  a  good  general  rule  that  trade  should 
be  left  perfectly  free,  but  there  are  numberless  ex- 
ceptions to  it,  even  with  a  view  to  the  benefit  of 
trade  itself,  [t  is  a  rule  which  might  be  proper  to 
adhere  to,  if  trade  was  the  only  object  of  importance 
to  the  councils  of  a  nation,  and  to  which  every  other 
ought  to  give  way.  But  there  are  other  objects 
which  equally  afiect  the  welfare  of  the  state,  and 
which  ought  to  have  their  weight  in  public  ddibera* 
tions.  Amongst  these,  such  as  immediately  con- 
eem  the  safety  and  the  defence  of  the  nation  are  of 
the  very  first  consequence,  and  all  minor  considera- 
tions must  yield  to  them.  Trade  itself  will  be  fleet- 
iBg»  and  the  wealth  derived  from  it  insecure,  without 
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„  T*>«  due  means  are  used  for  their  protection.    To  give 

• up  security  forraercantile  profit  is  to  risque  the  des- 

March,  1813.       jrUCtioU  o(  both. 

As  this  system  is  of  such  importance  to  the  whole 
Empire,  the  colonies  in  particular  receive  more  bene- 
fit from  it  than  any  otiier  parts.  •  Besides  that  it  is 
for  their  particular  advantage  not  to  depend  upon 
foreign  shipping,  or  the  caprices  of  foreign  merchants, 
and  that  in  the  northern  colonies  ship  building  is  a 
staple  article,  a  maritime  defence  is  more  necessary 
to  them  than  it  is  to  the  mother  country.  If  the 
oaken  ramparts  of  the  British  islands  should  even 
decay,  a  numerous  population,  full  of  resources, 
might  resist  with  success  an  invading  army.  But 
the  colonies,  weak  and  defenceless  in  theniselves, 
must  immediately  fall  to  the  tirst  enemy  who  can 
command  the  seas.  But  for  the  navigation  system, 
this  country  might  at  this  moment  have  presented 
the  melancholy  spectacle  too  often  exhibited  upon 
the  continent  of  Europe,  plundered  and  ruined,  and 
the  flower  of  its  inhabitants  drawn  away  by  con- 
scriptions to  shed  their  blood  as  engines  in  the  band 
of  a  tyrant  for  enslaving  their  fellow  creatures.  Not- 
withstanding any  plausible  arguments  which  may 
be  brought  against  them,  by  prejudiced,  artful,  self- 
interested,  or  well  meaning,  biit  inconsiderate  per- 
sons, from  any  general  maxims  relating  to  the  rights 
and  the  unrestrained  freedom  of  commerce,  the  in- 
defeasible claims,  and  the  profit  of  the  colonies, 
and  1  know  not  what  other  popular  topics;  whatever 
inconveniences,  whatever  privations,  we  may  suflfer 
from  those  laws,  let  us  ever  hold  them  fast,  and 
cherish  them,  as  the  support  of  our  best  interests, 
and  as  the  palladium  of  every  thing  that  is  dear  and 
valuable  to  us. 

Cases  of  necessity  indeed  may  arise  which  may 
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fully  justify  a  temporary  deviation  from  them,  but  e^^my 
if  we  are  truly  sensible  of  their  importance  we  '■ 
should  take  care  that  such  cases  are  real  and  not  ^"'^*»^^^^- 
iniaginary.  For  by  j^iving  way  without  sufficient 
cause,  upon  every  occasion,  and  to  every  local  and 
temporary  emergency,  the  whole  may  be  insensibly 
frittered  away.  If  tliQ  hand  of  heaven,  in  the  or- 
dinary course  of  its  providence,  afflicts  us  with  na- 
tural calamity)  let  us  kiss  the  rod,  and  let  us  en- 
deavour to  alleviate  our  distresses  by  the  readiest 
means  in  our  power.  But  all  the  alledged  pressures 
of  the  present  times  arise  immediately  from  another 
cause,  from  the  hostile  machinations  of  the  enemy. 
It  is  his  peculiar  object  to  ruin  our  commerce  and 
shipping,  to  deprive  us  of  all  the  benefit  which  the 
operation  of  the  navigation  laws  for  so  many  years 
has  procured  us,  and  to  compel  us  to  weaken,  to 
depart  from,  and  even  to  abandon  that  system 
which  he  has  found  to  be  the  only  bulwark  which 
he  could  not  subvert.  To  give  way  to  the  difficul- 
ties imposed  upon  us  with  that  view,  and  by 
yielding  to  them  to  surrender  those  ancient  prin- 
ciples of  policy,  is  to  gratify  the  wishes  of  the 
enemy,  to  promote  his  views,  and  to  confederate 
with  him  in  the  plots  laid  for  our  own  destruction. 
Every  deviation  from  this  system,  whether  volun- 
tary, or  from  irresistible  necessity,  every  licence  to 
admit  foreign  vessels  into  British  ports,  is  a  nail 
driven  inlo  the  coffin  of  the  British  empire. 

Whenever  tJie  necessity  is  clear,  great  and  other- 
wise insuperable,  such  deviations  cannot  be  con- 
demned, however  they  may  be  lamented,  provided 
tbey  do  not  extend  beyond  what  the  necessity  really 
demands.  His  Majesty's  ministers  no  doubt  had 
sufficient  reason  for  the  measures  which  they  have 
adopted  in  various  laws  and  orders  in  council  under 
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„  Th^         the  stagnation  which  the  connnerce  of  Ghreat  Britain 

ECOKOMT.  .  ,       ,  ■  .  r    ■ 

expenencfcl,  but  I  must  own  that  I  have  never  seen 

Mmrth,  ittt?.  gjj^c jenf  proof,  pr  have  been  privy  to  any  circum- 
stances which  have  satisfied  nie,  of  the  existence  of 
any  necessity  in  this  province  for  issuing  licences  to 
authorize  importations  beyond  vthat  those  laws,  and 
bis  Majesty's  orders  in  council,  have  permitted. 

Those  laws  and  orders  are  the  result  of  niucb 
deliberation,    and    of  ipore  extensive  information 
that  can  be  here  procured,   and  they  are  formed 
upon  wic|p  ^nd  extensive  views  of  the  subjects  in  all 
its  varioqs  relations.    To  meet  the  real  exigencies 
of  this  country,  tl^e  liberty  of  importing  wheat,  flour 
and  gr^iq,  articles  of  indispensible  necessity,  un- 
restrained to  any  particular  description  of  vessels, 
and  not  confined  as  to  ownership,  first  without  li- 
cence during  peace  with  the  United  Slates^   and 
after  the  declaration  of  w£ir  limited  by  the  necessity 
of  special  licences,  and  confined  within  certain  pe- 
riods of  time,  might  not  be  inexpedient,  since  this 
country  does  not  ^t  present  afford  a  sufficient  sup- 
ply of  these  articles  for  its  own  consumption,  and 
British  sljips  are  excluded  from  the  ports  of  the 
United  States.     But  as  to  the  articles  allowed,  these 
licences  were  not  necessary  under  the  first  order  in 
council,  and  they  >vere  neither  supported   by,  nor 
conformable  to  the  latter  order.     With  respect  to 
the  clause  which  extends  beyond  the  articles  ena- 
roerated,   to  provisions  in  general,  the  case  is  ba 
dififerent    They  have  never  been  allowed  by  any 
law,    or  order  in  council,    and  their   aflmittance 
could  only  be  justified  by  a  paramount  necessity. 
Yet  with  cattle  of  every  denomination  this  provioce 
is  amply  furnished.     The  stocl^  is  daily  increasing; 
even  beyond  the  demand,  which  has  been  greatly 
eplai^ged  by  a  multiplying  populatioa  and  consider* 
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able  addition  to  the  military  aud  naval  establish->      ^  '^^ 

_      .  •  Economy. 

ments.     It  is  well  known   that  the  markets  weie   ««-« 


never  better  supplied  than  for  the  last  twelve  months,  ^«^«*>*fi^^ 
and  so  far  from  standinj^;  in  need  of  any  importation 
of  those  articles,  during  the  l-s\st  year  very  con- 
siderable exportations  have  been  made.  Under 
these  circumstances,  licences  f<>r  the  importation  of 
provisions,  instead  of  being  necessary,  cannot  but  be 
injurious  to  the  agricultural  interests  of  the  country, 
it  appeared  to  me  therefore  that  at  the  time  of  issu- 
ing these  licences,  one  part  of  them  was  nugatory, 
and  the  other  part  an  infringement  upon  the  laws  of 
navigation  not  founded  npon  sufficient  reasons. 

These  are  the  principles  by  which  1  have  been 
actuated  in  forming  an  opinion  upon  this  subject,  in- 
dependent of  the  rules  of  law,  and  1  have  been  com- 
pelled to  state  them,  fnim  the  line  of  ai^umeut 
which  was  adopted  at  the  bar,  and  because  I 
thought  it  necessary  to  correct  some  misconcep- 
tions which  seeme<i  to  have  been  entertained,  aud 
to  efface  some  unfavourable,  but  erroneous,  im- 
pressions which  might  have  been  formed.  1  trust 
too  that  these  considerations  will  not  be  alt<  pettier 
without  their  use  in  this  application,  to  the  deci- 
sion I  am  about  to  make,  and  will  shew  that  to 
support  the  navigation  system,  and  in  so  doing  to 
pronounce  against  the  validity  of  this  licence,  is  not 
only  to  adhere  to  the  strict  maxims  of  law.  but  to 
promote  the  best  interests  of  the  province,  properly 
understood. 

I  condemn  this  ship  and  cargo  as  a  droit  of  Ad* 
nriratiy  to  his  iVIajesty,  having  been  taken  by  a  non- 
commissioned vessel. 
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Lirenres 
gr  ntedbyMr. 
Alim^  the  Bri- 
tish CoQsul  in 
America,  void. 


The  Reward,  Hill. 

npHE  King^s  Advocate  for  the  captors^  contended, 
-*-  that  Ihe  enemy  was  here  claiiuinj;,  under  a  li- 
cence, ostensibly,  frooi  Vice-Admiral  Sawyer^  bnt, 
in  fact,  granted  by  ^Ix.  Allan,  late  consul  of  His 
Majesty  in  Boston.  That  gcnlleman's  fuuctioiis, 
equally  with  those  of  x\Ir.  roster^  had  efiertually 
ceased,  upon  the  declaration  of  war,  by  America, 
agSLinst  £Mglund ;  and,  if  they  had  not,  he  has  as* 
sumed  an  important  power,  not  warranted  by  his 
office,  or  by  any  authority  delegated  to  him* 

It  is  true  that  Admiral  Saucer,  from  the  best  and 
inost  judicious  motives,  wrote  a  letter  to  Mr.  Allan ^ 
directing  him  to  give  certificates  of  protection,  to 
any  vessels  that  might  be  inclined  to  loa<l  with  pro- 
visions, for  the  ports  of  ISpain  and  /^ortuf(aly  and, 
assuring  him,  that  those  certificates  would  be  res- 
pected by  His  Majesty's  cruizers.  But  this  was 
the  exercise  of  an  authority,  on  the  part  of  the 
Admiral,  for  which  there  was  no  legal  foundation, 
and,  at  all  events,  it  could  not  be  delegated  to  a 
person  residing  in  the  enemy's  country.  It  is  said 
however,  that  thi«  licence  is  confirmed  by  His  Royal 
Highness  the  Prince  Regent  s  order  of  the  26th  of 
October,  by  which  His  Majesty's  Ships,  and  the 
Courts  of  Admiralty,  are  directed  not  to  interrupt 
or  detain  any  ships  in  possession  of  such  licences. 

But  this  is  not  one  of  the  licences,  within  the  con- 
templation of  that  order.  Admiral  Sawyer  has 
granted  passports  of  various  descriptions,  but  the 
one  in  question  is  more  properly  a  licence  granted  by 
Mr.  Allan,  which  cannot  be  confirmed,  either  by 
the  words,  or  spirit  of  the  order.  The  licence  is 
therefore  invalid,  and  a  condemnation  must  ensue. 
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The  Solicitor  General  J  on  the  part  of  the  claimants.      re^^rd 

After  the  rigid  decisious  that  have  lately  taken  place, 

in  this  court,  upon  the  subject  of  licences,  it  would  ^"jfjf^' 
be  needless  to  contend,  upon  principle  or  precedent, 
for  the  validity  of  the  present  one.  This  is  certain- 
ly the  licence  of  Admiral  Sawder,  and  not  of  Mr. 
Allan,  who  has  been  the  mere  instrument  of  carry- 
ing into  execution  .the  good  intentions  of  the  ad- 
niiral.  It  cannot  even  be  considered  to  have  been 
graced  in  the  enemy's  country,  as  the  Admiral's 
letter  to  Mr.  Allan,  the  foundation  and  very  essence 
of  it,  was  written  in  HaliJaXy  and  transmitted  to 
that  gentleman,  at  Bosioti,  in  order  that  the  enemy 
shipper  might  there  leceive  an  authenticated  cojiy 
of  it.  It  was,  therefore,  no  delegation  of  the  Ad* 
miral's  authority,  and  no  assumption  of  power  on 
the  part  of  Mr.  Allan.  Upon  the  faith  of  its  pro- 
tection, the  enemy  Ims  ventured  his  property  in  a 
good  cause,  and  he  is  now  interrupted  in  a  pursuit, 
favourable  lo  the  views  and  policy  of  the  /^n/<5A  go- 
vernment, by  a  prosecution  in  direct  opposition  to 
those  views,  and  inconsistent  with  that  policy, 
which  Courts  of  Admiralty,  in  cases  of  this  sort,  are 
justiGed  in  considering,  though  such  policy  may  mi- 
litate with  the  rigid  principles  of  national  law.  Hut 
there  has  been  an  express  confirmation  ot  this  licence, 
on  the  part  of  the  government.  The  Prince  Regent  s 
order  of  the  26th  October  contemplates  the  very 
licence  in  question,  and  could  have  none  other  in 
view,  as  not  one  of  this  description  has  heeii,  or 
could  have  bren  granted  in  any  other  way.  If  I  he 
order  has  not  a  direct  reference  to  the  licences 
granted  under  the  letter  of  Admiral  lawyer  to  Mr. 
Allan,  it  can  have  no  object  whatever,  and  is  there- 
fore, totally  inefi'ectual  to  .any  purpose.  The  truth 
is,  that  in  all  these  cases  in  wbich  the  summumjus  of 
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re^rd.      national  law  may  be  correctly,  though  harshly  ad- 
ministered, the  government  of  the  mother  coontry 


^lisisf  '  feels  itself  in  honour  bound,  by  confirmatory  order* 
or  otherwise,  to  give  effect  to  those  official  acts  of 
his  Majesty's  commanders,  in  distant  parts  of  the 
world,  which  are  founded  on  good  policy,  as  it 
respects  the  parties  who  are  interested  in  the  con- 
firmation of  them.  Indeed  there  seems  no  reason- 
able objection  against  the  same  line  of  conduct 
being  pursued  in  the  judgment  of  our  courts  of 
admiralty. 

JudgHent. — Dr.  Croke. 

This  vessel  was  claimed  as  American  property. 
Her  voyage  was  from  Salem  to  Lisbon,  with  flour* 
peas,  and  fish,  under  an  alledged  licence.  She 
sailed  the  9th  of  October,  1812,  and  was  captured 
by  the  General  Smith  privateer,  of  New  Bruns- 
wick^ on  the  10th  of  October,  and  was  carried  into 
St.  John's. 

The  licence  was  granted  by  Andrew  Allan,  Esq. 
His  Majesty's  late  consul  for  the  Northern  States 
,  of  America,  >  and  was  as  follows : 

•*  To  the  commanders  of  any  of  His  Majesty's 
sftips  of  war,  or  of  private  armed  vessels  belonging 
to  subjects  of  His  Majesty. 

**  Whereas  from  the  consideration  of  the  great 
importance  of  continuing  a  regular  supply  of  flour 
and  other  dry  provisions  to  the  ports  of  Spain  and 
Portugal,  it  has  been  deemed  expedient  by  his 
Majesty's  government,  that  notwithstanding  the 
hostilities  now  existing  between  Chreat  Britain  and 
the  United  States  of  America,  every  protection  and 
encouragement  should  be  given  to  American  vessels 
laden  with  flour  and  other  dry  provisions  and  bound 
to  the  ports  oi  Spain  and  Portugal. 
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"  And  whereas  in  furtherance  of  these  views  of  His         i*« 
Majesty's  government,    H.  Sawyer^  Esq.  vice-ad-   : 
miral  and  commander  in  chief  of  His   Majesty*s     ^"^wi**^ 
squadron  on   the  Halifax  station,  has  directed  to 
me  a  letter  under  the  date  of  the  5th  August^  181 2» 
(a  copy  whereof  is  hereunto  annexed) ;  wherein  I 
am  intrusted  to  furnish  a  copy  of  his  letter  certified 
under  my  consular  seal  to  every  American  vessel  so 
laden,    and  bound   to  any  Portuguese  or  Spanish 
ports,  and  which  is  designed  as  a   safeguard  and 
protection  to  such  vessel  in  the  prosecution  of  such 
voyage. 

"  Now,  therefore  in  pursuance  of  these  instruct 
tions,  I  have  granted  the  American  brig.  Reward^ 
Amos  J/t//,  master,  burthen  one  hundred  and  eighty- 
two  tons,  now  lying  in  the  harbour  of  Salem,  laden 
with  a  cargo  of  floqr,  and  bound  to  Lisbon^  in  the 
kingdom  of  Portugal^  the  annexed  document  only 
to  avail  in  a  (iirect  voyage  to  Lisbon,  and  back  to 
the  United  States  of  America,  requesting  all  of- 
ficers commanding  His  Majesty's  ships  of  war,  or 
of  private  armed  vessels  belonging  to  the  subjects 
of  His  Majesty,  not  only  to  suffer  the  said  brig 
Reward  to  pass  without  molestation,  but  also  to 
extend  to  her  all  due  assistance  and  protection  in 
the  prosecution  of  her  voyage  to  Lisbon,  and  on  her 
return  thence  to  the  United  States  of  America  llden 
with  salt  or  other  merchandize,  not  exceeding  the 
nett  amount  of  the  outward  cargo,  or  in  ballast 
only. 

**  Given  under  my  Hand  and  Seal  of  Office,  ^i  Bos- 
ton, this  seventh  day  of  October,  one  thousand 
eight  hundred  and  twelve. 

(L.  S.)  "  ANDREW  ALLAN,  Jun, 

''His  Majesty's  Consul." 
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TV 
Reward. 

March  \b$k^ 
1813. 


O^ce  of  His  JBrilannic  Majesty's  Consul. 

"  I,  Andrew  Allan,  jnn.  His  Britannic  Majesty'* 
consul  for  the  state  of  3IassachuseU\  JSew  Hamp- 
shire, Rhode  island,  and  Cohnecticiit,  do  hereby 
certify  that  the  annexed  pa[)er  is  a  true  copy  of  a 
hitler  addressed  to  me  by  Herbert  Suivj/er,  Esq. 
vice-admiral  and  commander  in  chief  of  His  Ma- 
jesty's squadron  on  the  Halifax  slatiou. 

"  Given  under  my  Hand  and  Seal  ot  Office,  at  Bos- 
ton, in  the  State  of  MassachusttCs,  this  seventh 
day  of  October,  in  the  year  of  our  Lord  oue 
thousand  eight  hundred  and  twelve. 

"  ANDREW  ALLEN,  Jun.** 


His  Majesty's  Ship  Centurion, 

Halifax,  Avgtist  5th,  1812. 


Sir, 


I  have  fully  considered  that  part  of  your 
letter  of  the  18th  ult.  which  relates  to  the  means  of 
ensuring  a  constant  supply  of  flour  and  other  dry 
provisions  to  Spain  and  Portugal,  and  to  t\\%West 
ludia  Islands,  and  being  aware  of  the  importance 
oi  the  subject,  concur  in  the  proposition  you  have 
made. 

"  I  shall  therefore  give  directions  to  the  comman- 
ders of  His  Majesty  *s  squadron  under  my  command, 
not  to  molest  American  vessels  so  laden,  and  un- 
armed bona  fide  bound  to  Portuguese  or  Spanish 
ports,  whose  papers  shall  be  accompapied  with  a 
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certified   copy  of  this   letter    under  the  consular      ^,^^0. 
seah  — — • 

Mm-ch  tB% 

"  I  have  the  honour  to  be,  ibis. 

"  Sir, 
"  Your  most  obedient  humble  Servanf, 
"  HERBERT  SAWYER,  Vice  Adra." 

"  To  Andrew  Allan,  Esq. 
**  Srilish  Consul^  Bostofu 

It  is  well  understood,  and  admitted,  that  this  li- 
cence can  have  no  validity  from  the  authority  of  Mr. 
Allan  alope,  and  the  protection  afibrded  by  the  let- 
ter of  admiral  Savyer,  can  avail  no  farther  than  aa 
it  has  been  recognised  and  confirmed  by  the  Prince 
Regent's  order  in  council  of  the  26th  October^ 
1812.*  It  may  be  necessary  to  state  the  orig^n^  and 
hi«tor>  of  these  licences. 

Vice-Admiral  Sawyer jvvhen  he  had  the  command 
upon  this  station,  being  sensible  how  important  it 
was  that  the  British  troops  in  Spain  and  Portugal 
should  be  supplied  with  flour,  and  other  provisions, 
very  properly  took  upon  himself,  as  far  as  it  was  in 
his  power,  to  protect  vessels  engaged  in  that  service 
by  licence.  From  the  guarded  manner  in  which 
those  licences  are  expressed,  he  seems  to  have  been 
fully  aware  of  the  extent  of  his  own  powers.  It 
was  evident  that  he  could  not  legalize  the  enemy's 
trade,  and  he  therefore  merely  gave  directions  that 
the  commanders  of  His  Majesty's  squadron  under 
his  command,  should  not  molest  American  vessels 
so  laden,  and  so  destined.  These  directions,  all 
officers  under  his  command  were  bouqd  to  obey, 
and  perhaps  commanders  of  vessels  upon  other  sta- 

*  See  Appendix,  I>. 
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Rb^^s.  ^^J^^  wight  think  proper  to  respert  them ;  but  they 
-rr— —  were  no  farther  binding,  and  could  afford  no  pro- 
i»i5.  teclion  in  law,  if  vessels  were  detained  and  brought 
before  a  Court  of  Admiralty.  On  the  -^ttth  October^ 
1812,  his  Royal  Highness  the  Prince  Kefi:ent  was 
pleased  to  order  in  council,  that  ail  such  American 
vessels,  and  cargoes  of  grain  and  flour,  proceeding 
from  the  ports  of  the  United  States  of  America  to 
Spain  and  Portugal  as  should  be  furnished  with 
passports  or  certiticates  of  protection,  granted  by 
▼ice-admiral  Sawyer^  commanding  His  Majesty's 
ships  on  the  Halifax  station,  should  be  allowed  to 
proceed,  and  that  if  they  should  have  been  de- 
tained, they  should  be  liberated  and  restored. 

It  appears  by  these  papers,  that  vice-admiral 
Sawyer  did  not  confine  himself  to  licences  issued 
immediately  by  himself.  A  proposition  was  made 
to  him  by  letter  from  Mr.  AUan^  the  British  consul 
in  the  United  States^  for  further  means  of  ensuring 
a  constant  supply  of  those  articles  for  Spain  and 
Portugal.  In  this  proposal  vice-admiral  Sawyer 
concurred,  and  in  his  answer  to  Mr.  Allan^  hesays^ 
*'  I  shall  give  direction's  to  the  commanders  of  His 
Majesty's  squadron  under  my  command,  not  to 
molest  American  vessels  so  laden,  and  btmajide 
boynd  to  Portnguese  or  Spanish  ports,  whose  papers 
shall  be  accompanied  with  a  certified  copy  of  this 
letter  under  the  consular  seal.''  So  that  besides  the 
admiral's  own  licences,  an  authority  was  thus  given 
to  Mr.  Allan  to  multiply  certified  copies  of  the  ad- 
miral's letter,  and  to  grant  protections  to  any  ex- 
tent. 

The  only  question  then  is,  whether  these  docui- 
ments  granted  by  Mr.  Allan^  are  withiB  the  Prince 
Regent's  order  in  council,  by  which  alone  they  can 
be  rendered  effectui^. 
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It  is  evident  that  they  do  not  come  within  the      hb^J^^, 
direct  tvorda  of  the  order.    They  are  not  passports    ■ 
or  carl^ficates^  granted  by  vice-admiral  Sawyer^  or         leii 
«nder  his  signature,  but  they  are  licences^  or  certi'- 
ficaies^  granted  by  Mr.  Allan. 

Let  us  examine  whether  they  come  within  the 
meaning  and  the  intention  of  the  order. 

Mr.  Allan  founds  his  authority  for  issuing  these 
certificates  upon  admiral  Sawyer^ s  letter,  a  copy  of 
which  is  annexed  to  them.  The  order  in  council 
not  having  expressly  and  immediately  sanctioned 
them,  the  real  question  seems  to  me  to  be,  whether 
vice-admiral  Sawyer  could  depute  to  any  other  per* 
son  a  power  of  granting  licences,  with  which  he 
had  been  retrospectively  invested  by  the  order  in 
council,  without  an  express  authority  to  enable 
bim. 

The  effect  given  to  vice-admiral  Sawyer's  licences^ 
ia  that  of  legalizing  the  enemy's  trade  and  protect- 
ing his  property  from  capture,  to  which  it  ia  liable 
by  the  laws  of  Gfreat  Sritain^  as  well  as  that  of 
nations.  This  order,  therefore,  confers  the  powac 
of  exercising  one  of  the  highest  prerogatives  of 
His  Majesty's  crown,  that  of  pacing  an  alien  enemy 
under  the  protection  of  the  law.  I  do  not  see  how^ 
an  instrument  which  confers  such  a  power  can  be 
extended  by  any  supposed  liberality  of  const ructioa 
beyond  the  plain  import  of  the  words,  nor  how  the 
exercise  of  it  can  be  deputed  by  the  person  to  whom 
it  is  granted,  without  an  express  permission  from 
the  i^vereign,  from  whom  it  proceeded.  Argu- 
ments haFe  been  deduced  in  favour  of  this  case 
from  the  decisions  which  have  lately  taken  place  in 
tke  High  Court  of  Admiralty  and  the  C!ourt  of  Ap- 
peals, where  in  consequence  of  the  unprecedented 
state  of  the  comm^rcijd  world,  the  most  extensive 
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Rb^kd       construction  has  been  given  to  licences,  far  beyond 
■  the  literal  terms  in  which  they  are  conceived.     Be- 

isiaf  '  tween  those  cases  and  the  present  there  is  a  material 
distinction.  Where  a  licence  proceeds  from  an  undis-- 
puted  authority  the  intention  and  object  for  which  it 
was  granted  may  be  allowed  to  controul  and  prevail 
over  the  literal  sense  of  the  words.  Bnt  where  the 
question  depends  upon  the  very  constitution  of'  the 
power  under  which  they  are  granted,  ^hen  that 
power  besides  is  the  delegation  of  a  high  branch  of 
the  royal  prerogative,  no  such  latitude  can  be  in- 
dulged, and  no  powers  can  be  understood  to  be 
conveyed  beyond  what  is  most  expressly  defined. 

It  is  true  that  this  is  a  spec  ies  of  traffic  intended 
for  the  benefit  of  a  very  important  ser^'ice  in  which 
the  British  nation' is  now  so  meritoriously  engaged, 
and  is  therefore  intitled  to  great  favour  and  allow- 
ance, hut  still  it  must  be  understood  to  be  con- 
fined within  some  bounds  of  law  and  reason.  Now 
the  British  government  has  authorized  licences  for 
this  object  as  far  as  appeared  expedient;  many  re- 
strictions are  still  imposed  upon  them,  and  the 
permission  is  far  from  being  general  and  unlimited. 
The  nature  of  the  service  cannot  supersede  every 
principle  of  law. 

Good  reasons  may  be  imagined  why  the  order  in 
council  should  not  be  intended  to  extend  beyond 
the  respectable  person  to  whom  it  has  been  granted. 
Though  so  high  a  power  might  safely  be  intrusted 
to  an  officer  in  the  conspicuous  station  of  a  com- 
mander in  chief,  with  so  great  a  responsibility  at- 
tached to  his  situation,  yet  perhaps  it  might  not  be 
so  advisable  to  commit  it  to  the  free  discretion  of  a 
mercantile  consul.  The  worthiness  and  respecta- 
bility of  Mr.  Allan's  character,  indeed,  was  a  snffi- 
«ient  security  against  any  improper  exercise  of  the   ^ 
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power  as  far  as  he  was  concerned,  but  the  best  men  ^  Th* 
are  liable  to  imposition,  and  a  fraudulent  use  ■:  ■ 
might  be  made  of  instruments  which  had  been  '^'^aJf**' 
granted  with  the  bdst  intentions,  and  the  most  per- 
fect integrity.  It  is  well  known  that  from  the  mul- 
titude of  licences  which  have  been  issued  from  va- 
rious quarters,  the  whole  coasting  trade  o{  America, 
and  a  considerable  part  of  its  general  commerce, 
have  been  protected  from  British  cruisers  Whe- 
ther their  vessels  were  sailing  nortiiward,  or  south- 
ward, eastward,  or  westward,  some  sort  of  licence 
was  always  to  be  found  on  board  to  cover  the  voy- 
age, and  to  disappoint  the  hopes  of  the  sailors. 
The  knowledge  of  these  practices  was  very  likely  to 
have  induced  his  Majesty's  ministers  to  draw  a  line 
as  to  the  persons  by  whom  hcences  had  been 
granted. 

It  may  be  observed  likewise  that  this  licence  of 
Mr.  Allan  goes  beyond  the  letter  of  Admiral  Sawyer^ 
upon  which  it  is  founded.  The  letter  only  mentions 
his  Majesty's  ships,  but  the  licence  extends  its  pro- 
tection against  private  ships  of  war.  The  letter  is 
confined  to  the  outward  voyage,  but  the  licence 
protects  the  vessel  upon  its  return  voyage,  and  with 
a  return  cargo. 

It  has  been  said  that  these  licences  were  more 
useful  than  those  of  Admiral  Sawyer^  and  therefore 
that  it  was  probable  that  government  would  proba- 
bly confirm  them;  that  as  vessels  engaged  in  this  ser- 
vice were  freighted  in  the  United  States^  and  the  com- 
munication with  this  country  was  very  much  impeded 
by  the  non-intercourse  acts,  it  would  have  been  dif- 
ficult to  have  procured  licences  from  Admiral  Saw- 
yer  to  answer  the  various  emergencies  of  those  ex- 
peditions, and  therefore  that  it  was  expedient  that 
there  should  have  been  some  persons  upon  the  spot 
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j^J^         to  issue  them.    The  nature  of  this  trade  must  have 
■    '—    been  perfectly  well  Jcnowu  to  his  Majesty's  Miuis- 
^^Taisf'^'     ters,   and   they  must  have  been  fully  aware  of  that 
inconvenience.  These  certificates  of  Mr.  Allan  must 
also  have  been  known  to  them.     Admiral  Sawyer 
officially,  and  of  course,  reported  his  having  granted 
licences,  and  the  authority  which  he  had  given  to 
Mr.  Allan  to  issue  them.  The  order  in  council  must 
have  been  made  in  consequence  of  these  reports. 
Since  government  then  was  perfectly  acquainted  with 
the^e  certificates,  if  it  was  intended  to  give  them  va- 
lidity, they  woul^  have  been  expressly  mentioned  by 
name,  in  the  order  of  council.  Not  being  there  men- 
tioned, under  these  circumstances,  the  just  conclu- 
sion is,  that  it  was  not  the  intention  of  government  to 
confirm  them. 

It  has  been  askcii,  if  tlicse  licences  are  not  con- 
firmed, to  what  did  the  order  in  council  apply  ?  And 
it  was  said  that  it  would  he  in  a  great  measure  nu- 
gatory aud  inefficient.  'J'his  objection  has  been 
fully  answered  by  His  Majesty's  Advocate,  by  stat- 
ing that  the  great  number  of  licences  granted  di- 
rectly by  Vice-Admiral  Sawyer  supplied  a  very  am- 
ple subject  matter  for  the  order  to  act  upon,  and  af- 
forded very  sufficient  grounds  for  its  having  been 
made.* 

Guided  then  by  what  I  conceive  to  be  correct 
maxims  of  law,  and  by  the  apparent  intentions  of  Hia 
Majesty's  Government,  as  far  as  it  can  be  collected 
from  the  words  of  the  order  in  council,  the  conclu* 
sion  which  alone  I  feel  myself  authorized  to  draw 
from  them  is,  that  this  licence  does  not  afford  a  pro- 
tection to  this  yessel  and  cargo,  and  therefore  [  con- 
denm  them  to  His  Majesty,  in  right  of  his  Crown, 

*  See  the  Order  in  Couocil  confirmiiig  Admiral  Samfa's  ScoDOft. 
Appendix,  D. 
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having  been  taken  before  the  order  for  general  re-      r^*„|,. 
prizals.    If  it  is  conceived  that  His  Majesty's  go-  » 
vernment  had  other  intentions  than  those  which  I     ^^^sf^' 
have  attributed  to  it,  the  parties  may  intitie  them** 
selves  to  the  full  benefit  of  those  intentions,  by  an 
application  to  that  coilrt;  which,  being  composed  of 
His  Majesty's  Ministers,  is  best  qualified  to  inter- 
pret th^ir  own  acts  and  meaning. 

Note.— The  fallowing  order  from  Sir  Robert  Col-' 
der  had  been  sent  to  the  Captains  and  Commanders 
upon  the  American  station,  but  had  not  been  com- 
fuunicated  to  the  Court  of  Vice  Admiralty  at  the    ' 
time  of  this  decision. 

(COPY.) 

Salvador  del  Mundo^  in  Hamoaze^ 
lUhDec.  1812. 

GENERAL  MEMORANDUM. 

The  Lords  of  the  Council  having  signified  the  opi- 
nion to  the  I^ords  Commissioners  of  the  Admiralty, 
that  vessels  claiming  protection  from  the  licences  is- 
sued by  Mr.  Allan,  his  Majesty's  Vice  Consul  at 
Boston,  or  by  the  jSjpani^A  minister  in  America,  ought 
not  to  be  exempted  from  British  capture,  and  that 
such  papers  should  not  be  respected  by  His  Majes- 
ty's cruizers.  In  pursuance  of  an  order  from  the 
Lords  Commissioners  of  the  Admiralty,  the  captains 
and  commanders  are  to  govern  themselves  accord- 
ingly* 

(Signed) 


R.  CALDER. 


To  the  respective  Captains  and 
Commanders,  &c.  &c.  &c. 
21 
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re^auu.         Jn  the  case  of  the  Hopey  the  High  Court  of  Admi- 

•    ralty,  confirmed  the  validity  of  Mr.  -4fla»**liceDces, 

MarcKizih,     ^^^^^  February,  1813,  a  decision  which  was  not 
known  at  Halifax  when  this  case  was  decided. 


i4/»r«  21, 181S.  TTie  Marquis  De  Someruelbs. 

Second  Case^  upon  the  Petition  of  Mr.  Bbtk. 

THE  petition  was  supported  by  the  Solicitor  Ge- 
neral, andopposed,  though  not  strenuously,  byline 
King's  Advocate,  the  captors  not  consenting  to  tbe 
restitution  of  the  property. 

Dr.  Crpke. 

This  petition  is  of  a  different  kind  from  what  usq- 
ally  engages  the  attention  of  the  court«  It  prays, 
that  certain  paintings  and  prints,  which  were  cap- 
tured on  board  the  American  vessel  called  the  ifar- 
quis  de  Somerueles^  may  be  restored  to  the  petidooer 
on  behalf  of  a  scientific  establishment  at  Phkm- 
phia.  The  ground  of  the  petition  is  contained  in  a 
letter annex.ed  to  it,  which  states:  "  That io the i^^- 
merueles,  fi:om  JUaly,,  was  taken  a  ca3ebetoogiogto 
the  Academy  of  Arts  in  that  city,  conts^ining  twenty* 
one  paintings  and  fifty-two  prints ;  that  they  were 
presented  to  th.e  academy  by  Mr.  Joseph  M^ 
Smthf  who  has  already  given  most  objects  of  tlie 
statuary,  paintings,  and  prints  which  they  p<>fises*» 
indeed  this  is  the  remnant  of  what  he  collected  or 
the  purpose  of  assisting  in  its  formatiou.  "^.^^ 
we  know  not,  but  in  this  country,  and  in  an  in^ 
est^bU^hment,  wery  accession  is  important 
Academy  is  now  preparing  an.  application  ^^^^' 
which  will  be  handed  with,  an  accompanji*  '^"^^ 
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from  Anthony  St.  John  Baker,  late  Secretary  of  Mf .    ji^^'^'g  d« 
Foster,  ttJio  has  examined  into  the  circumstances —    Someruelfs. 
knowing  that  even   war  does  not  leave  science  and         isit, 
art  unprotected,  and  that  Britons  have  often  const* 
dered  themselves  at  peace  with  these,   we  are  not 
^ithont  hopes  of  seeing  them." 

Heaven  forbid,  that  such  an  application  to  the  ge- 
nerosity of  Great  Britain  should  ever  be  ineflfectual. 
The  «ame  law  of  nations,  which  prescribes  that  all 
property  belonging  to  the  enemy  shall  be  liable  to 
confiscation,  has  likewise  its  modifications  |indre^ 
laxatfons  of  that  rule.     The  arts  and  sciences  are 
admitted  amongst  all  civilized  nations,  as  forming  an 
exception  to  the  severe  rights  of  warfare,  and  aj^  en- 
titled to  favour  and  protection.  They  are  considered 
not  as  the  peculium  of  this  or  of  that  nation,  but  as 
the  property  of  mankind  at  large,  and  as  belonging 
to  the  common  interests  of  the  whole  species.     Not 
to  mention  innumemble  cases  of  the  mutual  exercise 
of  this  courtesy  between  nations  in  former  wars, 
even  the  present  governor  of  France,  nnder  whose 
controul  that  country  bus  fallen  back  whole  centu- 
ries in  barbarism,  whilst  be  has  trafla|>lert  upon  jus- 
tice and  humanity,  has  attended  to  the  claims  of  sci- 
ence.    Besides  other  instances,  there  was  one  which 
cactie  within  my  knowledge.     A  gentleman,  a  fellow 
of  the  royal  society,  was  nnfortuiiately  one  o<f  the 
persons  so  unjwstly  detained  at  Paris  at  tbe  com* 
mencefnent  of  the  war.     Considerable  interest  was 
exerted,  through  the  ndedium  of  the  British  govelti- 
metit,  to  procure  hi«  release,  but  without  effect.  Yet 
to  an  applkation  fh>m  Sir  Joseph  Banks,  as  the  pte- 
sideift  of  the  royal  society,  in  favour  of  a  member  of 
ttiat  useful  institution,  Bonaparte  i^^xd  immedMe 
attention,  and  in  the  handsomest  manner  pertnitted 
him  to  return  to  England.    If  such  MUietf  troM  Ul^ 

2i2 
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Marquis  db  beard  of,  every  Briton  would  be  anxioas  that  bi& 
HoMKRVEM,  country  should  set  the  honourable  example;  but  I 
Jyniti,isi3.  trust  that  every  British  bosom  would  blush  with 
shame^  if  his  country 'should  be  found  inferior  to  the 
lawless  government  of  France  in  obeying  the  dictates 
of  liberality.  We  are  at  war  in  the  just  defence  of 
our  national  rights,  not  to  violate  the  charities  of 
human  nature. 

In  thus  favouring  an  institution  of  this  kind,  be- 
sides contributing  to  the  maintenance  of  surh  a  reci- 
procal exchange  of  civilities  with  our  enemy  as  is 
consistent  with  the  state  of  hostilities,  we  shall  per- 
haps at  the  same  time  promote  most  effectually 
our  own  best  interests.  There  is  a  natural  connex- 
ion between  all  the  arts  and  sciences,  as  well  mate* 
rial,  as  intellectual.  It  is  impossible  for  a  nation  to 
improve  in  the  polite  arts  without  a  corresponding 
.  amelioration  in  the  practical  science  of  human  na- 
ture. .  It  is  a  school-boy  quotation,  but  not  the  less 
true  for  being  trite,  that 

Ingenuis  didieitse  fideKter  tries 
EmoUit  mores:  nee  sinit  esse  ftros. 

This  observation  is  founded  in  nature,  for  what  is 
usually  called  taste  is  only  good  sense  applied  to  the 
polished  ornaments  of  life;  and  correct  ideas  in  mo« 
rality  are  the  same  good  sense  directed  to  human 
actions.  All  absurdities,  and  deviations  from  recti- 
tude, are  nothing  more  than  a  bad  taste  influencing 
human  conduct.  The  public  standard  of  morals 
will  therefore  always  rise  with  the  advancement  of 
the  polite  arts.  Minds^  accustomed  to  the  contem- 
plation of  picturesque  excellence,  cannot  &il  of  being 
disgusted  with  any  departure  from  the  sublimer  form 
of  moral  beauty. 
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lu  the  United  States,  such  improvements  are  not  j^j^^^^^  „j 
improbable,  or  perhaps  very  remote,  and  cannot  fail  somerokles. 
of  being  advantageous  to  both  countries.  They  ApfU,ti,m5. 
have  shewn  themselves  not  incapable  of  'producing 
genius  in  these  departments.  The  very  eminent  artist 
who  now  presides,  with  so  much  credit  to  the  coun- 
try, and  so  much  benefit  to  the  students,  in  the  royal 
academy  of  GretU  Britainy  owes  his  birth  and  ear- 
lier education  to  that  country.  The  time  may  shortly 
come  when  in  an  advanced  state  of  the  arts,  to  which 
this  Tery  institution^  which  is  now  before  the  court 
as  a  petitioner,  may  contribute  its  share,  new  Wests 
may  arise  to  revive  the  school  of  Rafaelle  in  the 
wilds  of  America  ;  and  when  likewise,  by  a  corres- 
ponding improvement  in  moral  feeling,  the  public 
taste  may  be  too  highly  cultivated  to  bear  with  such 
hideous  deformities  as  the  picture  of  a  country  pri- 
ding itself  upon  its  liberty  and  independence,  yet  sub- 
mitting to  be  the  tool  of  a  foreign  despot ;  so  cowed 
by  faction  that  no  man  is  bold  enough  to  stand  up 
and  avow  himself  the  friend  of  the  land  ofhisfarefor 
thers;  so  destitute  of  all  sense  of  honour  and  gene- 
rosity, as  to  spurn,  with  indignity,  the  hand  of  fra- 
ternal benevolence  repeatedly  held  out  to  it,  and  to 
throw  itself  into  the  embraces  of  the  common  enemy^ 
who  despises  and  insults  it :— -when  such  an  improved 
state  of  society  shall  take  place,  there  can  be  no 
doubt  but  that  the  two  nations  of  brethren  on  the 
opposite  shores  of  the  Atlantic,  will  be  united  in  the 
indissoluble  bonds ^of  friendship,  as  well  by  inclina- 
tion as  by  a  common  interest;  they  will  cultivate. in 
unison  the  advantages  of  an  enlightened  commerce ; 
they  will  labour  together  in  the  furtherance  of  the 
useful  arts;  and  will  experience  no  other  enmity 
than  a  liberal  rivalship  in  every  elegant  and  manly 
accomplishment 
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MAwiuisDi  ^^^  ^  disappoint  the  expectations  wbich  have 
SoMERUfcXk^  been  entertained  of  the  liberality  of  this  country, 
^Afru  9ut|  and  to  give  every  encouragenient  lo  an  infant  so* 
ciety,  whose  views  and  objects  are  so  laudable  and 
beneficial,  with  real  sensations  of  pleasure,  and  the 
sinrerest  witches  for  its  success  and  prosperity,  in 
conformity  to  the  law  of  nationn,  as  practiced  by 
all  civilized  countries,  I  decree  the  restitution  of 
tlie  property  which  ha^  been  thus  claimed. 


Jine  24  1815.  The   FREDERICK   AUQUSTU£K 

When  a  licence  npHE  King's  advocatc,  on  the  part  of  the  captors, 
under  Vbi^°  -■-  contended  that  this  ship  having  been  indulged 
jr<Sf  oTSie  vvith  a  protecting  licence  from  the  British  govem- 
wMmtorX^  ment  on  a  return  voyage  frcra  Cadiz  to  a  port  in 
the  United  Stales^  and  being  the  avowed  property 
of  the  enemy^  could  not  be  restored  unless  the  li- 
cence were  produced,  or  satisfactorily  accounted 
for.  The  master  alledges  that  he  burnt  it  from  an 
apprehension  that  the  capturing  ship  was  an  ^me- 
rican  privateer :  but  as  this  was  an  act  of  his  own 
by  which  he  has  deprived  his  ship  of  her  neutral 
character,  the  court  will  at  all  events  require  the 
most  rigid  proof  in  support  of  this  declaration. 
The  solicitor  general,  on  the  other  side,  observed 
that  the  destruction  of  the  licence  under  the  cir- 
cumstances of  the  case  did  not  deprive  the  ship  of 
the  protection  she  had  originally  received  from  it.* 
It  was  incumbent  on  the  master  to  prove  the  fact 
of  his  having  burnt  it,  and  this  he  has  done  to  the 
fviUest  extent,  not  only  by  his  own  affidavit,  aad 

*  Set  the  JoDge  Frederick^  Classen  I,  Bdward^  357. 
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the  deposition  of  one  of  his  seamen,  but  by  the  fredbrick 

certificate  of  Sir  Thomas  Hardy^  who  has  candidly  Aucurru». 

assisted  the  maste.r  in  establishing;  the  truth  of  his  jvne  sd,  ibis. 
assertion,  that  he  had  the  licence  in  bis  possession 
when  the  ship  was  boarded  by  the  Ramilies. 

Judgment. — Dr.  Crake. 

This  vessel  sailed  npou  a  return  voyage  from 
Cadiz  to  the  Vnited  IStates^  with  salt,  under  a  li- 
cence from  the  British  govern ment.  8 he  had  been 
boarded  by  Sir  Thomas  Hardj/^  in  the  Ramilies^ 
and  upon  the  production  of  the  licence  had  beeti 
permitted  to  go  on.  About  a  mile  from  the  Aine- 
rican  coast,  the  weather  being  thick,  a  vessel  came 
near,  under  American  colours,  and  fired  a  shot. 
Taking  her  for  an  American  privateer,  and  being  so 
near  the  shore,  he  burned  the  licence.  He  was 
taken  on  board  the  privateer,  and  was  then  told 
that  she  was  American,  upon  which  he  denied 
having  any  licence.  The  vessel  however  proved  to 
be  the  Sir  John  Sherbrooke,  a  privateer  of  Novd 
Scotia,  which  immediately  captured  her.  These 
facts  were  sworn  to,  and  there  was  a  tertificate 
from  Sir  Thomas  Hardy,  which  i$tated  that  she  had 
been  boarded  by  an  officer  under  his  command, 
and  that  her  master  having  produced  a  licence  re- 
gularly signed  by  Lord  Sidmouth,  and  Viscount 
Chetwynd,  she  was  permitted  to  proceed.  It  was 
dated  Ramilies,  oS  Block  Island,  19th  April,  18t3. 

Restored  on  payment  of  the  captors'  expenees. 
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June  2d,  1813. 


Licence  to 
trade  between 
two  ports  of  the 
enemy  void. 
Claimanfi  ex- 
pences  allowed 
under  favonr- 
able  circnm- 
stances. 


The  Expedition,  Brooks. 

THE  Solicitor-General  endeavoured  in  this  case 
to  support  a  licence,  granted  upon  grounds  of 
political  expediency,  by  Admiral  Sawyer,  com- 
manding on  the  Halifax  station,  to  the  claimants, 
for  the  purpose  of  protecting  them,  in  their  accus- 
tomed trade  between  Boston  and  Eastport^  both 
ports  of  the  enemy.  He  aigued  merely  upon  the 
policy  of  the  measure,  and  the  invariable  indul- 
gence vi^bich  had  been  shewn^to  the  claimants,  from 
a  due  respect  to  the  licence,  by  His  Majesty's 
cruizers,  until  the  present  capture. 

Judgment.— l>r»  Croke. 

This  vessel  was  claimed,  under  a  licence  from 
vice-admiral  Sawyer  to  run  as  a  packet  between 
East  Port,  in  the  United  States,  and  Boston,  and 
to  carry  provisions  to  Etist  Port,  and  a  cargo  of 
Plaister  of  Paris,  or  other  articles,  from  thence 
back  to  Boston.  The  licence  was  dated  20th  of 
August,  1812,  and  the  schooner  was  taken  by  the 
Batter,  Captain  Gordon,  on  the  11th  of  April, 
1813. 

This  being  a  trade  between  two  ports  of  the 
enemy,  the  counsel  for  the  claimants  does  not  con- 
sider the  case  as  defensible,  but  as  it  appears  that 
this  vessel  had  been  permitted  to  run  for  the  con- 
venience of  the  neighbouring  provinces  of  New 
Brunswick,  and  Nova  Scotia,  as  well  as  of  East 
Port  and  Boston,  and  had  been  tacitly  connived  at 
by  the  British  cruisers  for  a  considerable  time, 
the  court  directs  the  claimant's  ezpences  to  be  paid 
out  of  the  proceeds. 
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The  Henry^  Gardner,  Master. 


/im«f,18lS. 


npHE  King's  advocate  observed^  that  this  was  the 
^    case  of  an  enemy's  ship  that  had  forfeited  the 
protection  of  her   license^   by  unfair  and  unneutral 
conduct.     She  had  sailed  from  Liverpool  under  the 
faith  of  that  license  bearing  an  Amdrican  flag«  and 
bound  to  Boston^  with  a  cargo  of  British  merchan- 
dize^ but  she  had  not  on  board  of  her  a  single  paper 
that  could  establish  her  national  character^  or  serve 
to  prove  that  she  was  the  property  of  any  inhabitant 
of  that  country  whose  flag  she  bore.     She  had  no 
register^  no  sea  letter^  no  certificate  of  ownership^ 
nor  any  document  of  the  usual  kind  by  which  to 
ascertain  if  she  were  in  truth  the  vessel  intended  by 
the  license.     There  is  reason  therefore  to  apprehend 
an  unfairness  in  the  transaction  which  at  all  events 
should  require  the  fullest  explanation.   Upon  another 
point  of  still  more  importance^  the  Court  must  hesi- 
tate before  restitution  can  pass.     This  ship  received 
at  Liverpool  an  indiscriminate  bag  of  letters  to  the 
number  of  thousands^  among  which  were  public  dis- 
patches from  the  American  ministers  in  Russia  and 
Sweden  to  the  American  government^  and  also  several 
manuscript  extracts  from  London  papers^  giving  in- 
telligence of  certain  military  arrangements  on  the^ 
part  of   the   British    government.     The  receiving 
letters  to  so  great  an  amount  without  the  knowledge 
of  any  public  officer^  who  might  have  taken  the  pre- 
caution to  inspect  and  examine  thero^  is  in  itself  a 
breach  of  that  good  faith  which  vessels  of  this  de** 
scriptioD  are  above  all  others  bound  to  observe.     By 
several  of  them  it  appears  that  it  is  now  the  universal 


NeiUier  csr- 
rying  comreon 
letters,  eitracCi 
from  oewap*- 
pen,or  the  di»- 
petcbet  of  aa 
enemjr  ambanft- 
dorresidiog  in 
a  neutral  ooim- 
trj,  are  anolap 
lionof  alioenie. 
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The  HfKHT.  practice  to  open  and  examine  all  letters  at  the  Trans - 
Sunt  9  1813  P^*^*  OflSce  that  are  sent  by  cartels^  and  there  is  every 
reason  to  suppose  that  the  same  regulation  must  exist 
with  regard  to  all  other  vessels.  The  master  of  this 
ship  has  acted  most  negligently^  (to  say  the  least  of 
his  conduct^  in  not  having  complied  vrith  so  material 
a  regulation^  in  the  enforcing  of  vi^hich  the  safety  of 
the  British  government  is  in  a  great  measure  impli- 
cated. The  carrying  of  pubiic  dispatches  to  the 
enemy  is  a  cause  of  forfeiture;  and,  h  fortiori,  it  is 
a  ground  of  condemnation  to  be  the  bearer  of  infor- 
mation so  extremely  noxious  as  that  which  is  con- 
tained in  the  extracts  of  newspapers  alluded  to^  which 
the  writer  has  taken  the  pains  to  copy  for  their  aK>re 
ready  and  safe  conveyance.  It  was  therefore  sub- 
mitted by  the  King's  Advocate  that,  upon  these  two 
points^  and  particularly  the  latter  one,  the  Court 
could  not  decree  restitution  of  the  ship  and  cargo  to 
the  claimants. 

On  the  part  of  the  claimants,  the  Solicitor  General. 
— It  cannot  be  seriously  contended  on  the  part  of  the 
captors  that  upon  either  of  their  adopted  grounds 
this  ship  and  her  cargo  are  liable  to  Gondemnation. 
Their  chief,  and  perhaps  only  object  in  this  prosecu- 
tion is  to  secure  themselves  against  a  demand  of  costs 
and  damages,  to  which  the  claimants  conceive  they 
are  strictly  entitled  upon  every  principle  of  national 
justice.  This  ship  is  avowedly  American,  sailing 
under  the  flag  of  the  United  States,  and  navigated  by 
an  American  crew ;  she  obtained  her  license  of  pro- 
tection from  the  highest  source,  and  could  not  have 
procured  a  paper  of  that  public  importance  without 
having  submitted  to  every  requisite  eo<|ttiry  npmoi  the 
subject  of  her  national  character.  1^  could  aot 
have  passed  the  custom  house  at  Liverpool  m  secret, 
hier  nana^  her  flag^  and  her  oiroerdhip  muat  hate 
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been  ascertained  at  that  office  in  which  she  cleared  '^  Utvmy. 
out  in  the  usual  public  manner^  and  was  considered 
as  the  American  ship  Henry,  to  which  a  license  had 
been  granted.  With  high  official  documents  in  proof 
of  her  American  character^  she  sails  from  Liverpool 
for  the  port  of  Boston,  and  while  at  the  termination 
of  her  voyage  is  interupted  bj  a  British  cruizer,  in 
defiance  of  the  very  terms  of  her  license.  It  is  true 
she  had  not  on  board  at  the  time  of  her  capture  any 
one  of  the  papers  that  compose  the  title  deeds  of  a 
ship^  but  the  license,  and  clearance^  ought  to  have 
been  coosidered  by  auy  cruizer  as  sufficient  evidence 
of  the  national  character  of  the  ship.  The  fact  of 
ber  being  American  property  must  have  been  fully 
ascertained  before  she  quitted  the  port  of  Liverpool, 
and  should  therefore  have  been  taken  for  granted  by 
the  captors,  particularly  when  a  certificate  from  the 
American  consul  was  among  the  papers  of  the  ship^ 
by  which  it  appears  that  the  register  and  other  usual 
documents  were  lodged  at  his  office^  agreeably  to  an 
act  of  Congress.  He  does  not  give  his  reasons  for 
their  being  deposited  with  him ;  but  an  acquaintance 
with  the  act  will  shew  that  it  was  altogether  owing 
to  the  former  condeamation^  and  sale  of  the  ship^  in 
a  French  port,  which  renders  it  essential  that  a  ship's 
papers  in  such  case  should  be  delivered  up  to  be  can- 
celled. But  it  is  unnecessary  to  go  into  any  explana* 
tion  of  this  part  of  the  case^  as  the  license  is  of  itself 
a  sufficient  proof  of  the  character  and  identity  of  the 
vessel.  Upon  the. other  ground  as  little  need  be  said 
in  support  of  the  claim.  Were  the  letters  in  question 
of  the  most  injurious  or  treasonable  nature^  tbe  cook 
tents  of  them  must  in  this  instance  have  bom 
brought  home  to  the  kMwledge  of  the  master* 

la  the  ease  of  the  Atmlaata,  a  most  glaring  case  of 
unneutral  conduct  ia  the  ^acealment  of  enemy's  dsih 
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The  H«H»Y.     patches^  it  was  considered  requisite  to  prove  the  persons 
Jttfies,i8i3.     entrusted  with  the  care  of  the  ship  and  cargo  to  have 
been  concerned  in  the  management  and  knowledge  of 
the  transaction.     The  letters  of  the  Henry  were 
taken  on  board  in  the  ship's  letter  bag  in  the  usual 
way>  and  it  cannot  be  presumed  that  the  master  had 
even  an  intimation  of  the  contents  of  any  one  of  them. 
With  respect  to  the  subject  matter  of  them^  the  dis* 
patches  for  the  American  government  came  from 
countries  in  alliance  with  Great  Britain,  and  the 
newspaper  extracts  gave  intelligence  of  so  public  a 
nature  that  it  would  be  absurd  to  impute  treason  or 
treachery  to  the  authors  of  such  notorious  informa- 
tion. The  letters  no  doubt  were  extremely  numerous^ 
but  their  quantity  rather  extenuates  than  aggravates 
the  alledged  imprudence  of  the  master  in  taking  them. 
It  does  appear  that  all  letters  sent  by  cartels  are 
directed  to  be  sent  to  the  Transport  Office  for  exami« 
nation^  but  no  such  regulation  has  been  established 
with  regard  to  other  ships.     There  was  no  office  at 
Liverpool  to  which  the  master  could  apply  for  that 
purpose^  no  notice  was  published  to  this  eflfect,  and 
therefore  no  blame  can  attach  to  him  for  not  having 
submitted  the  letters  to  official  inspection.    So  that 
in  this  case  there  is  not  the  slightest  pretence  for 
charging  the  claimants  with  an  abuse  of  the  license^ 
in  consequence  of  the  master's  having  received  on 
board  his  ship  a  bag  of  letters  to  be  conveyed  from 
Liverpool  to  Boston,  among  the  number  of  which 
not  one  can  be  found  of  an  improper  or  injurious 
tendency.     Indeed  if  any  of  them  had  been  of  that 
class^  BO  other  inconvenience  would  have  resulted  to 
the  claimants  than  the  payment  of  the  captor's  ex- 
pences.     But^  situated  as  the  case  is^  upon  both 
grounds  of  accusation^  the  captors  are  so  far  from 
being  entitled  to  their  expences^  that  there  is  good 
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reason  for  awarding  to  the  claimants  both  costs  and    The  HtMRr. 
damages^  for  the  capture  and  detention  of- a  ship   "|J~^"^^ 
which  the  captors  have  thought  fit  to  interrupt^ 
while  in  the  prosecution  of  a  voyage  sanctioned  by 
the  licence  and  authority  of  the  British  government. 

Judgment. — Dr.  Croke. 

Every  enemy^  who  claims  a  protection  for  his  pro- 
perty under  a  license^  must  prove  that  he  has  com- 
plied with  the  terms  of  it.  The  claimant  in  this  case 
is  said  to  have  failed  in  two  respects ;  that  he  has 
not  proved  his  property  to  be  American  or  British, 
which  was  one  of  the  conditions  of  the  license^  and 
the  other^  that  he  has  taken  on  board  certain  letters 
and  papers  which  by  law  he  ought  not  to  have 
taken. 

I  shall  consider  the  latter  question  firsts  because  it 
may  be  conclusive.  A  vessel  which  sails  under  a 
a  license  is  bound  to  the  observance  of  certain  duties. 
The  master  is  not  to  be  guilty  of  any  practices  in- 
jurious to  the  country  which  grants  it.  The  effect 
of  a  license  is  that  of  neutralizing  the  vessel^  the 
same  inoffensive  conduct  is  required  of  such  a  vessel 
as  of  a  neutral^  and  it  might  not  be  unfair  to  B:pplj 
the  same  rules  which  have  been  adopted  in  neutral 
eases.  It  is  alledged  that  this  vessel  had  on  board 
an  immense  bag  of  letters^  to  the  amount  of  some 
thousands^  and  that  amongst  them  were  contained 
information  respecting  various  matters  in  England, 
which  were  of  an  improper  nature,  and  also  some 
dispatches  from  the  ambassador  of  the  Uniied  States 
in  Russia  to  his  own  government.  I  know  of  no  re- 
striction to  prevent  neutral  or  licensed  vessels  from 
carrying  letters.  There  is  indeed  a  regulation  re- 
specting cartels,  which  is  well  known,  and  which 
appears  in  the  correspondence  produced^  that  no 
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The  HsamT.  letters  Of  newspapers  can  be  taken  on  board  without 
fy^^iQ^  a  previous  eaaminioation.  But  those  i^essels  are  of 
a  public  nature^  and  under  the  immediate  eye  of 
government.  The  masters  of  licensed  vessds  are  not 
required  to  submit  their  papers  to  the  inspection  of  a 
secretary  of  state^  the  Transport  Boards  or  anj  other 
office  that  I  know  of.  Nor  is  there  any  limitation  as 
to  numbers ;  a  master  may  take  letters  to  any  amount 
without  any  violation  of  his  duty.  It  is  true  that  he 
takes  th^m  under  a  responsibility.  If  they  are  of  an 
improper  OMiture  he  must  be  answerable  for  the  con- 
sequences. The  greater  part  of  these  letters  are  of 
an  innocent  kiod^  a  mere  mercantile  correspondence. 
Whatever  may  be  said  from  theory  ef  the  impro* 
priety  of  a  communication  between  England  and  the 
United  States  in  time  of  war^  in  fact,  there  are  num- 
bers of  Americcms  residing  in  England  by  permis- 
sion, tiiere  are  many  British  merchants  who  have 
had,  and  still  have  various  connections  in  the  United 
State$,  and  who  have  many  affairs  to  transact  there. 
There  surely  can  be  nothing  contrary  to  doty  in 
communications  between  persons  in  sueh  situations  in 
tSie  two  countries  respectively. 

One  letter  has  been  selected  of  a  diflferent  descrip* 
tkm.  It  contains  extracts  from  newspapers  relating 
to  varioas  military  operations  of  the  country,  and 
which  might  be  of  importance  to  the  government  of 
tflhe  United  States.  If  this  vessel  has  abused  the  pri- 
vifege  granted  her  to  purposes  detrimental  io  the 
country  which  has  conferred  them,  if  it  has  treache- 
rously covered  hostile  transactions  under  the  mask  of 
commerce,  she  would  certainly  forfeit  the  benefit  of 
her  protection.  The  same  conveyance  of  intelligence 
which  would  hang  a  spy  would  condemn  a  vessel. 
The  information  here  conveyed  is  certainly  iigurioua 
enougb  to  Great  Brttain,  and   beaeHcial  to  her 
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enemy.  It  contains  the  result  of  experiments  as  to  "^n^  Hmftr. 
the  cflfect  of  guns  of  different  weights  of  naetal,  hj 
which  it  was  ascertained  that  the  heaTjr  twenty-four 
pounders^  used  by  the  United  States,  take  effect  at  a 
much  greater  distance  than  the  light  guns  of  the 
same  calibre  used  in  the  British  navy.  It  contains 
the  names  of  the  regiments  embarking  for  America, 
and  tiie  state  of  the  small  tessck  just  sailing  for  the 
river  St.  Larwrence.  Thk  information  is  malignant 
enough  in  its  tendency^  and  if  it  had  been  procured 
by  spiea»  or  in  any  clandestine  Bnmaer^  I  should  haTt 
held  it  sufficient  to  haye  worked  the  condemnatioD  of 
this  vessel.  But  it  consists  merely  of  extracts  from 
newspapers,  the'  account  of  public  mattna^  uav- 
vecsally  known  in  the  ports  where  they  took  plaoe^ 
f>om  thence  circalated  in  English  prints  tiirou^  the 
whole  eouotiy^  and  wherever  those  papers  are  dif* 
fused,  which  may  be  said  to  be  nearly  all  over  the 
world.  So  many  opportunities  would  present  them- 
selves of  transmitting  them  to  America,  through 
agents  of  government  and  a  thousand  other  clwMiels^ 
ibat  it  would  be  impossible  to  prei^nit  theit  free 
transflnission.  I  cannot  think  that  the  oomHraniaif* 
tioD  of  such  very  public  intelligence  can  be  considered 
asi  of  an  highly  deleterious  natnce,  or  that  it  would 
aubjeet  this  vessel  to  confiscation. 

The  other  part  of  the  contents  of  the  bag,  the 
diqiatches  of  the  American  anbassador  at  Peters^' 
turgh,  appear  to  me  to  come  precisely  wkhin  tlw 
decision  in  tiie  Caroline  Doah.*  la  that  case,  dis* 
patches  were  going  from  die  French  minister  in 
Amarica  to  the  departments  of  government  in  Franees, 
The  groundi  of  the  decision  are  there  fulljr  caaei* 
dered;  and  whethair  these  dtspatchet  be  suppoMd  to 
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The  Hbitbt.     be  proceeding  from  Russia,  merely  through  the  in- 
/miesisid.     ter^ention  of  a  British  port,  or  immediately  from 
England,  it  does  not  appear  to  vary  the  case. 

Haying  disposed  of  the  Srst  ground  of  objectioD, 
I  proceed  now  to  the  other^  the  want  of  proof  of 
property.  The  license  required  it  either  to  be 
British  or  American.  But  it  is  not  enough  merely 
to  satisfy  the  conditions  of  the  license.  A  party  ap- 
pearing as  a  claimant  must  shew  that  the  property 
belongs  to  him.  Now  it  is  scarcely  possible  to  con- 
ceive a  Tessel  so  imperfectly  documented  as  the  pre- 
sent. There  is  not  one  paper  whatever  which  shews 
the  ownership.  If  we  enquire  into  the  history  of  the 
vessel  from  the  mastcTj  we  are  informed  that  she  was 
originally  American,  that  she  was  seized  at  Naples, 
and  sequestered,  by  which  I  understand,  condemned^ 
and  sold.  She  is  said  to  have  been  there  purchased 
jointly  by  the  agent  of  Wells  the  claimant,  and  of  a 
Mr.  Robertson;  that  she  then  went  to  England  in  the 
year  181  !>  where  Mr.  Robertson's  agent  transferred 
his  share  to  Wells,  who  then  became  possessed  of  the 
whole.  This  may  be  true,  but  there  is  not  one  single 
document  to  prove  it^  no  sentence  of  condemnation, 
no  bill  of  fiale,  no  register,  no  passport.  There  is 
indeed  a  certiScate  of  the  American  consul,  that  the 
register,  sea  letter,  and  certificate  of  purchase  were 
deposited  in  his  oflSce  on  the  13th  of  November  181 1, 
but.  there  are  no  copies  of  them,  and  the  consul 
neither  refers  to  their  contents  nor  says  a  word  of  the 
o^nefship.  By  the  condemnation,  which  the  roaster 
states,  she  was  in  the  hands  of  the  enemy  by  admis- 
sion, and  there  should  be  proof  of  a  transfer  from 
him.  This  may  be  a  fair  case,  but  it  would  be  de- 
parting from  every  rule  of  Courts  of  Admiralty,  to 
restore  under  such  a  total  defect  of  documents,  and  I 
shall  permit  the  parties  to  bring  further  proof  of 
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their  property.  There  is  another  observation  which  The  He»bt. 
remains  to  be  made.  This  vessel  was  to  clear  out  on 
or  before  the  28th  of  February.  The  clearance  is 
dated  on  the  3d  of  February,  yet  the  vessel  did  not 
sail  till  the  19th  of  March.  Neither  the  master  in 
his  claim^  nor  the  counsel  have  attempted  to  give  any 
explanation  of  this  extraordinary  delay  of  six  weeks. 
Unless  it  can  be  accounted  for  in  a  satisfactory 
manner^  it  excites  a  suspicion  that  some  fraudulent 
use  may  have  been  made  of  the  license  in  the  inter* 
mediate  time ;  and  such  a  protracted  departure  can 
scarcely  be  considered^  without  being  accounted  for, 
as  a  fair  compliance  with  the  terms  of  the  license.  I 
require  the  parties  therefore  to  explain  this  circum* 
stance. 


Fartbbr  Proof. 

The  captors  being  a^fterwards  satisfied  of  the 
fairness  of  the  case,  th^  ship  and  cargo  were  restored 
by  consent,  on  the  pa^yment  of  captors*  costs. 


.O' 


The  Orioh^  Jvbin,  Master. 


Jwi«30lbt 
1815. 


For  the  Captors-*  7fc«  JTtng^^  Advocate. 
For  the  Claimant— Tfte  Solicitor  General. 

JuDGMSNT— *Dr.  Croke. 

AS  this  is  the  first  ease  which  has  arisen  btt«  Ae 
American  blockades,  I  felt  it  to  be  my  duty  to 
give  It  the  fullest  consideration.  I  have  examined 
scrupulously  all  its  circumstances,  I  have  weighed 


of 

OfdeninCooih 
cU.    Tbe  elM 
oflioaueitoba 
dednetdfron 
tfaAfait^ndoiiaQC 


498  OASES  BET£RMINBD  IN  THE 

The  (Urox.     atientivelj  the  ai^oieats  which  W?e  been  advanced 

jwe  30th,      ^S  ♦^^  counsel  on  both  aides ;  I  have  searched  out, 

1813.        aud  have  carefullj  a^ipjied  to  the  present  case,  all 

'  the  foroier  deciaioas  of  the  higher  Courts  which  I 

conceived  to  have  an^  bearing^  or  relation  to  it ;  and 

I  have  now  to  make  known  to  the  suitors  io  this 

Court,  the  result  of  my  enquiries. 

The  facts  in  this  case  are  few  and  undisputed^ 
The  vessel,  having  on  board  a  cargo  of  flour  and 
Indian  meal^  sailed  from  New  York,  on  the  15th 
JUqjf^  1813j  bpimd  io  Lisbon  under  a  license  from  the 
Jiriti&h  Secretary  qf  l^tale^  bearing  date  upon  the 
11th  September  1812,  and  which  was  comprised  in 
these  words. 

To  aU  commanders  of  H.  M.  ships  of  war  and  pri-^ 
vateers,  and  aU  others  whom  itmay  concern^ 

Greeting  :— 

I,  the  undersigned,  one  of  His  Miyesty's  principal 
Secretaries  of  State,  in  pursuance  of  the  authority 
.  given  to  me  by  His  Majesty  by  order  of  council, 
under  and  by  virtue  of  powers  given  to  His  Majesty 
by  an  act  passed  in  Hie  ibrty-eighth  year  of  His 
Migesty's  reign,  intitled,  '*  An  act  to  permit  goods 
secured  in  warehouses  in  the  prort  of  London,  to  be 
removed  to  the  outports  for  exportatioa  to  any  port 
of  Europe,  for  empowering  His  Majesty  to  direct 
that  lieendes,  which  His  MajeKty  is  authorlbed  to 
make  naier  hie  sigtt  manual,  mmj  be  gi anted  by  one 
of  the  principal  secretaries  of  state,  and  for  enabling 
His  Majesty  to  permit  the  exportation  of  goods  in 
"Misob  of  l«as  biirthen  ilkm  ve  90w  nUawtd  by  l«w» 
dufwg  tb^  present  )|oiti|it^es,w4MRtil  onequwth  after 
KigP»ivt«v«oftbe9reliipiii«q^iKt«^  Ati4m 

^mMH^«Afiuiord^wQ9m^ll||Vf^  I 
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do  hereby  grUnt  tkis  license  for  the  pwposes  4et  forth     ti»Oiiov. 

in  the  said  order  in  coitoeil^  to  Cropper,  Benson,  and      j^^^otH 

Co.  and  ethers ;  and  A6  hereby  permit  a  tessel  being        isis. 

unarmed,  and  not  less  than  one  hundred  tons  burthen^ 

and  bearing  any  flag,  except  that  of  France,  er  exciopt 

a  TesSei  belonging  to  France  or  to  the  subjects  thereof, 

or  to  the  subjects  of  Itny  territory^  town  or  place  an* 

nfexed  to,  or  forming  a  part  of  France,  to  import  into    . 

the  port  of  Lisbon,  from  any  port  of  the  United  States 

of  America,  a  cargo  of  rice,  grain,  meal,  or  flour^ 

without  molestation  ob  account  of  any  hostilities  that 

may  exist  between  His  Majesty  and  the  said  United 

States  ot  America,  noiwithstaodtag  the  said  clirgo  and 

ship  afbrenid  nuy  be  the  properly  of  any  eitiaen  or 

inhabitant  of  the  said  States,  or  to  whomsoeTer  the 

said  property  may  belong,  and  that  the  master  of  the 

said  vessel  shall  be  permitted  to  receiye  his  freight, 

and  return  with  his  vessel  and  crew  io  any  port  not 

blockaded,  upon  condition  that  the  natoe  and  tonnage 

of  the  Tetsel,  and  the  name  of  the  master  of  the  said 

vessel  shall  be  indorsed  on  this  license  at  the  time  df 

the  vesasrs  clearance  from  her  port  of  landln|^« 

This  license  to  remain  in  force  for  nine  moiithii 
from  the  date  hereof.  Given  at  WhIHehMiht  11th 
September  1812  in  the  fifty-second  year  of  His  Mft^ 
jesty's  reign. 

S](DMOUTH. 

It  is  tdmitied  by  tiie  eaptom  that  the  licejMe  i« 
good  itself,  and  that  ihh  terms  of  it  have  beenli^m- 
pMod  vHtfa,  but  it  is  alledged  by  them  that  the  vessel 
and  cargo  are  still  liable  to  condemnation^  nptwith* 
standing  the  license,  for  having  broken  thte  bloekide 
of  New  York. 

Tbeire  are  two  points  therefore  for  consideratidfi. 
The  %^  it  m  quefrtion  of  ftict^  whether  New  York 

S&3 
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The  onoiff.     ^as  blockaded  at  the  time  she  sailed  from  thence^ 
/ttfie  5oih,      ^^^  second  is  a  question  of  law^  whether,  supposing^ 
1813.         the  blockade  to  be  established,  the  license  can  pro- 
tect the  consequences  of  coming  out  of  that  port 
during  its  continuance. 

The  master  has  sworn  roundly  ''  that  he  had  no 
knowledge  of  the  blockade."  But  there  is  full  proof 
that  the  notification  of  it,  which  was  made  bj  Lord 
Castlereagh,  by  the  authority  of  the  Prince  R^ent 
upon  the  20th  March,  was  at  that  time  known  at 
New  York.  It  is  contained  at  full  Jength  in  the 
Evening  Post,  a  newspaper  published  in  that  city,  of 
the  6th  Maf/p  and  consequently  nine  days  before  the 
vessel  sailed ;  and  it  is  morally  impossible  that  inform- 
ation, of  so  important  m  nature  to  the  mercantile 
inhabitants,  should  not  have  been  universally  inter* 
communicated  amongst  them. 

It  has  been  ai^ued  by  the  captors  that  this  notifi- 
cation alone  establishes  a  blockade.  That  being  a 
public  act,  and  proceeding  from  so  high  an  autho- 
rity, nothing  more  is  required,  and  that  it  would 
constitute  to  all  intents  and  purposes  a  blockade  even 
if  there  were  not  a  single  vessel  off  the  port ;  that 
the  cases  from  which  the  contrary  might  be  inferred 
were  cases  of  ootification  from  commanders  in  chieC 
and  not  by  the  public  authority  of  the  sovereign,  and 
that  in  the  blockade  of  the  French  coast  it  was  never 
required  that  there  should  be  any  vessels  stationed  off 
the  ports ;  that  even  if  it  were  necessary  to  prove  the 
fact  of  the  ports  being  actually  blocked  by  ships  of 
war,  the  capture  of  this  and  many  other  vessels  are 
sufficient  evidence,  of  it. 

It  has  always  been  held  by  the  British  Courts  of 
Prize,  that  to  constitute  a  blockade,  two  things  were 
required,-^that  the  ports  in  question  should  be  in- 
vested by  a  force  adequate  to  the  purpose  of  prevent- 
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ing  egress  and  ingress  without  imminent  danger  of  ^  Oriost. 
capture^  and  that  notice  should  be  given  of  it  to  all  the  j«ie3oth~ 
parties  who  were  to  be  legally  affected  by  it.  The  i«i3. 
Actual  investment  is  absolutely  essential  to  constitute 
this  state^  ftnd  as  early  as  the  West  India  cases  it  was 
decided  by  the  Court  of  Appeals^  *'  that  a  declaration 
unsupported  by  the  fact  will  not  be  sufficient  to 
establish  a  blockade.^  In  this  respect  there  is  no  dif- 
ference whatever  between  a  public^  and  the  most  pri- 
vate notification.  The  object  of  both  is  the  same, 
merely^  to  inform  the  partt;  who  is  to  be  charged  with 
the  breach  of  the  blockade,  that  a  blockade  exists. 
A  notification  given  by  a  commander  is  as  much 
under  the  authority  of  the  sovereign^  as  if  it  were  an 
act  immediately  proceeding  from  him^  because  com- 
manders derive  from  him  the  power  of  blockading 
such  ports  as  they  may  judge  proper.  The  most 
formal  and  diplomatic  notification  between  govern- 
ments is  only  meant  for  the  information  of  indi- 
viduals. Public  notifications^  made  to  the  govern- 
ment of  a  country,  will  affect  the  inhabitants  of  that 
country  with  the  knowledge  of  it  after  a  certain  timCj 
as  a  presumption  juris  et  de  jure,  because  it  is  the 
duty  of  governments  to  communicate  to  all  their  sub- 
jects :  but  whenever  it  can  be  proved  that  any  indi- 
viduals are  acquainted  with  the  existence  of  the 
blockade  by  any  ether  means,  the  consequences  will 
be  to  them  the  same.  But  under  all  modes  of  notifi- 
cation it  is  absolutely  necessary  that  there  should  be 
the  fact  of  an  actual  investment,  without  which  no 
notification  is  effectuaK 

What  has  been  called  the  blockade  of  the  French 
coasts  by  the  well  known  order  of  the  26th  of  Afril, 
forms  no  exception  to  the  principles  maintained  upon 
this  subject  by  the  British  nation.  That  was  a 
measure  perfectly  different  from  a  blockade.    It  did 
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Tbe  o«ioy.  not  profess  to  be  a  blockade^  but  on  tbe  otber  hand  the 
"T  ITT"  words  of  tbe  order  weie,  "  that  those  potts  should  be 
ifSi^'  subject  to  he  same  restriftioQs  as  if  the  same  were 
actually  blockaded  by  HU  Migesty 's  oaval  fprces  in  tbe 
most  strict  and  rigorous  manner/'  The  word  block- 
ade was  introduced  not  as  a  definition  of  the  mea- 
sure itself  but  bj  way  of  explanation  of  the  mode  id 
which  it  was  ta  be « executed;  in  tbe  manner  of  an 
il^tual  blockfljde.  No  investm^  was  eten  supposed 
tp  take  place^  b^cmise  it  was  impossible  that  there 
couldl  be  an  inyestment  to  the  whole  extent  of  th^ 
coast  aSecled  by  the  order.  It  was  not  therefore  a 
|>lockade,  but  it  was  a  retaliatory  measure  to  counter* 
ugi  tbe  4fect$  of  an  unjust  and  u&tawful  attempt  to 
r^utn  this  country  by  cutjtins  off  its  resooices.  It  wa^ 
^t^t  directed  ag^st  particular  ports^  but  against  the 
enemyy  ^rade  upiversally,  U  wa^  a  total  prohibition 
qi  all  cppimerce  With  tbe  enemy^  ^s  he  had  pr<Ai- 
l}ited  911  commerce  with  Great  Britain,  and  it  would 
bA>.9been  ineffectual  and  futile^  if  it  had  f  ot  conpx^ 
bended  all  the  dominions  oi  France,  and  if  it  bad 
been  limited  within  the  legal  boundaries  of  a  block** 
ade.  As  none  of  the  rules  of  law  relating  to 
blockadet»  were  therelore  applicable  to  those  orders 
whkb  agilitated  against  their  design,  so  no  iafereaqe 
whatever  pan  be  drawn  from  tbence>  that  tbe  laws  of 
blockade^  before  admitted  in  the  British  courts.  ha,ve 
been  in  au^  manper  altered  or  deviated  fnm. 

TbeM  ia  no  necessity  therefore  to  imagine,  with 
tbe  counsel  for  the  claimant,  that  those  orders,  have 
been  abandoned  by  the  British  government  eithar  in 
fMt  or  ia  prfoc^e.-^They  never  have  been  im  fact 
annuUedu  The  supposed,  repeal  was  merely  provi« 
sioiial,  and  the  conditions  not  baving  been  complied 
witk  by  the  Americtm  government^  they  are  still  [ia 
jbrcc^  as  baa  bosn  dw^d  ift  tbii  Cotiifc  in  eaoui 
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recent  oMtB.^  They  can  never  be  abmidoiiei  in  n^Omoir. 
prinetple  till  this  prcppesitioD  is  tdmttted  te  be  4r4ie^  ~^^  ^^. 
tibat  "  it  16  the  dutj  of  a  nation  to  Mbitiit  to  the  i^^f 
aoniliUation  of ^  its  cMnmerce  and  resourees^  wb?B  it 
is  attempted  by  its  eneeay  with  a  view  to  its  6ilal  sub* 
JQgation  and  destruction,  witbout  an  €sCbrt  of  strog- 
frle  or  resistoMe^  because  tbot  resistance  may  be  some 
incooTenionce  to  a  third  eonntry."  Onf  onemies^ 
both  open  and  in  disgoise^  natoralty  are  yefaement  in 
their  outcries  against  tbe  orders  in  eouneili  because 
they  have  proved  too  suecesiful  in  defefltlng  their 
malevolent  designs;  but,  as  long  as  llie  f igbt  4ff  self* 
defence  shall  conttinie  to  be  tbe  irst  law  of  natttfe 
and  of  nations,  so  long  will  those  retaliating  and  de« 
fensive  measures  rest  upon  the  solid  feundartiOB  ^ 
eternal  truth  and  justice. 

It  is  necessary  then  to  estabUsb  in  Ibis  case,  besides 
a  notifieaticm  brought  home  to  the  knowledge  of  the 
parties,  which  has  been  snftciently  proved^  that  a 
blockade  Se  facto  existed.  It  is  indeed  to  be  sup« 
posed  from  the  notification  itself^  that  orders  would 
be  given  to  carry  the  intended  blockade  into  effect. 
Yet  this  is  not  so  concknrive  as  to  cariy  i^ith  it  a 
presumption  that  H  has  been  actually  done.  It  wad 
argued  by  the  captors*  counsel,  tbat  even  if  tbe  high 
oflk^r,  who  has  the  Mpreme  command  on  this  side  the 
AthmHc,  should  refuse  to  execute  Ae  order,  thait  the 
Court  would  be  bound  to  execute  it^  and  to  enfbrce 
file  law.  But  this  is  not  a  true  state  of  the  case,  if 
it  were  possible  that  an  oflSicer  should  be  guilty  of  a 
great  breach  in  his  duty  in  not  observing  orders  sbnt 
to  htm  by  government,  still,  though  he  nsight  be  per- 
sonally rsponsible  for  the  neglect,  yet  thut  would  not 
supply  the  want  of  fihe  flict  that  a  real  blockade  had 

^  The  Ar4n>faitdrSMMrai(ri^tbsaai^aBA  the  Pitotf. 
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'^Om^*  iakeD  place.  It  has  been  held  io  the  High  Court  of 
June  3oth«  Admiralty^*  that  even  where  there  waa  an  actual  in« 
1813.  vestmentj  if  any  of  the  blockading  ships  have  not  en-* 
forced  it^  that  the  blockade  is  so  far  ^^Tirtuallj  relaxed.** 
There  is  no  evidence  that  the  port  of  New  York  has 
ever  yet  been  in  a  state  of  blockade.  It  is  not  known 
as  matter  of  notoriety^  or  from  the  capture  of  vessels. 
There  is  no  special  evidence  of  it  afforded  by  this 
case.  No  vessels  were  seen  off  the  p#rt.  The  cap- 
ture was  made  in  the  latitude  of  40  degrees^  and  in 
the  longitude  of  70  degrees  and  20  minutes^  by  the 
prize-master's  affidavit^  at  the  distance  therefore  of 
nearly  one  hundred  and  fifty  miles  from  New  York. 
There  is  no  circumstance  therefore  to  lead  us  to  a 
conclusion  that  the  port  of  New  York  was  in  a  state 
of  blockade.  Where  the  existence  of  a  blockade  has 
been  generally  known  and  continued  for  some  time, 
luid  by  public  notification^  it  is  presumed  prima  facie 
to  continue  till  it  is  revoked.*— In  such  case  when  a 
blockade  has  really  existed^  it  has  been  held  to  be 
i(icumbent  on  the  party  alledging  the  relaxation  to 
prove  it.  But  in  the  present  instance  where  it  is  not 
known  that  any  blockade  has  ever  commenced,  I  think 
it  fair  that  the.  party  who  is  to  have  the  benefit  of 
the  blockade  should  establish  it  by  evidence.  If  the 
case  therefore  depends  upon  that  fact,  I  should  direct 
the  captors  to  bring  further  proof  of  it,  and  should 
allow  the  claimants  at  the  same  time  to  bring  such 
other  evidence  as  they  may  judge  proper  upon  the 
point. 

ThiA^  however  will  be  unnecessary  if  it  should  be 
found  that,  notwithstanding  a  blockade,  this  ship 
and  cargo  were  protected  by  the  license,  which 
brings  me  to  the  consideration  of  the  second  point 
in  the  case.    This  license  is  dated  on  the  ilth  Sep- 

•  J^firmt  Maria,  RA.  m.  135. 
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ieniber  1812^  and  the  question  i$,  \vhether  it  is  an-  neOsioir. 
nulled  by  the.  subsequent  order  for  blockading  the  j^^o^ 
port  of  New  York,  as  far  as  that  or  other  blockaded  isis.  ' 
ports  are  concerned;  or  in  other  words>  whether 
under  a  license  to  import  goods  from  any  port  in  the 
United  States,  they  can  be  exported  from  a  blockaded 
port  in  that  country.  I  have  examined  all  the  cases 
to  be  found  which  at  all  relate  to  this  question.  A 
recent  case^  that  of  the  Byfield^  Forster,*  was  the 
case  of  a  vessel  which  was  said  to  have  had  a  license 
granted  to  certain  British  merchants^  permitting  a 
vessel  to  proceed  from  any  port  in  the  Baltic  to  any 
port  in  the  United  Kingdom.  The  vessel  went  into 
Copenhagen,  then  blockaded^  and  came  out  with  her 
cargo  with  which  she  was  sailing  to  Liverpool,  when 
she  was  captured.  It  was  laid  down  most  strongly 
by  Sir  William  Scott,  that  ''  a  license  expressed  in 
general  terms^  to  authorize  a  ship  to  sail  from  any, 
port  with  a  cargo,  will  not  authorize  her  to  sail  from 
a  blockaded  port  with  a  cargo  taken  in  there ;  to 
exempt  a  blockaded  port  from  the  restrictions  inci- 
dent to  a  state  of  blockade,  it  must  be  specially 
designated  with  such  an  exemption  in  the  license; 
otherwise  a  blockaded  port  shaU  be  taken  as  an 
exemption  to  the  general  description  in  the  license.*' 
Nothing  can  be  laid  down  more  forcibly  and  gene- 
rally than  this  doctrine.  Yet  it  seems  that  there  may 
be  exceptions  to  it.  In  the  Hqffnung,  Berens,^  with-- 
out  any  such  express  exemption  in  thf  license,  where 
it  had  been  granted  on  the  same  day  when  the  notifi- 
cation stated  the  blockade  to  commence,  the  learned 
judge  ''  laid  all  question  of  blockade  out  of  the  case, 
for  he  thought  himself  bound  to  presume  that  it  was 
intended  the  parties  should  have  the  full  benefit  of 

*  ist  Edwards,  188.  t  Bob.  U.  iSt. 
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The  OftTOw.     importingtliearticles  without  melestationfroBi  abIocli«> 

/iiMSotb      *^®'  wMch  could  not  be  uaknewn  <o  the  great  per- 

^^^^        sooage  under  whose  authoritj  the  Itceme  was  issued.** 

Another  ground  of  exception  was  taken  and  ad«^ 
mitted  in  the  same  case^  for  the  judge  concluded, 
that  since  ''the  blockade  was  not  considered  as  a 
ground  for  withholdiog  these  licenses^  he  was  led  t« 
suppose,  that  it  was  not  intended  to  have  the  effect 
of  suspending  such  as  had  already  been  granted." 

In  tiie  case  first  cited,  where  the  general  doctrine 
waa  laid  down  so  unirenally,  but  which  must  he 
understood  with  some  Kttle  reference  to  the  parttcu^ 
lar  case  in  which  it  was  stated,  it  was  saiid  that  ''  as 
the  vessel  was  fying  at  Chriftiansand,  an  open  port  at 
the  time  when  the  license  bore  date,  and  there  was 
then  no  intention  manifested  of  going  to  Copenhagen, 
the  Kcense  cou)d  not  be  of  a  nature  to  prohibit  the 
purchase  of  a  cargo  there,  a  transaction  which  was 
not  in  contemptution  when  the  application  was  made," 
still  referring  tot  an  explanation  of  the  license  to  the 
intention  of  government.  It  Aay  then  from  these 
three  instances  be  fairly  inferred  as  the  judicial  opi- 
nion of  that  great  man,  that  notwithstanding  lliere 
is  no  express  provision  in  a  license  or  a  blockadtnf^ 
order  to  that  eflbct,  yet  wherever  it  appears  to  have 
been  the  ihtcktioit  ot  His  Majesty,  or  of  those  who 
exercise  his  authtnity,  that  the  permission  given  by  a 
license  should  not  be  suspended  by  an  order  of  block- 
ade, that  it  is  not  aflbcted  by  the  bloekades. 

But  before  I  consider  the  appTication  of  these  prin- 
ciples to  the  present  case  it  must  be  observed,  that 
there  is  in  limine  a  very  material  distinction  between 
them.  All  those  cases  were  of  licenses  granted  to 
British  subjects  or  neutrals,  and  the  blockades  were 
of  ports  belonging  to  third  nations  our  enemies. 
This  is  the  case  of  a  license  granted  to  the  enemy^ 
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9,nd  the  bk>ckade  i»  of  kit  own  ports.  These  are  such     ^^t  ovsow. 
nu^terial  eircumitancet  that  the  other  caies  caosot  ia     j^^  g^. 
anj  vaaiHier  be  coondered  as  directly  applicable  to        .t^ts. 
the  present. 

For  the  truth  is,  that  a  blockade  is  not  a  measure 
^hich  hgally  affects  the  enemy  at  all ;  it  operates  in 
peiot  of  law^  only  upon  neutrals,  upon  them  it  has  a 
real  legal  effect ;  it  gives  new  rights  to  the  Mock** 
aders.*-*- Without  it  neulrals  might  trade  in  safety  to 
the  port.  It  is  the  blockade  alone  whidi  creates  the 
right  of  capturing  their  vessek.  But  the  ressels  and 
the  other  property  of  the  enemy  would  be  equally 
liable  to  be  captured  and  oondenmed,  although  a; 
single  blockade  should  never  be  established.  It  ia 
indeed  a  disposal  of  naval  forces  which  renders  the 
capture  of  his  properly  mote  easy  to  the  blockading 
ships,  and  which  distresses  him  by  excluding  necH 
trals,  but  this  is  alL  As  to  the  enemy's  property,  the 
blockaders  acquire  no  new  right  by  it.  Before  a 
blockade  is  estaUished,  they  can  seize  and  conMscato 
tiie  enemy's  property,  whereeTer  they*  find  it,  and 
during  a  blockade  they  can  do  no  tnofe.  It  aflfiwt» 
tiien  the  enemy  d^  fitcto,  and  not  de  Jure.  That  a 
blockade  afecta  merely  neutrals,  is  evtdebt  fVom  tlie 
form  of  notification.  This  is  conceived  always 
nearly  in  the  same  words.  It  is  signified  to  the 
ministers  ^  neutral  powers,  and  it  informs  them 
'^that  measures  will  be  adopted  which  are  autho« 
risod  by  the  law  of  nations,  and  the  respective  treaties 
between  His  Majesty  and  the  dlff^ent  neutrtU 
powers.**  The  Imtructione  to  the  blockading  veSi- 
seki  by  which  the  blockade  is  established,  are,  to 
stop  all  neutral  vessels  destined  to  or  coming  ''  out 
of  the  respective  ports.**  No  notification  is  made  to 
IM' enemy,  no  instmctions  are  given  relntive  to  the 
captimof  his  property,  because  it  requires  no  spe* 
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TheOmoif.  cial  directions.  Since  then  no  orders  are  given  td 
the  blockaders  respecting  his  property^  it  is  left  pre- 
isis.  '  cisely  as  it  vras  before  the  blockade ;  that  is^  liable 
to  be  captured  generally^  unless  where  it  is  particu- 
larly protected  by  orders  from  the  British  govem- 
Dient^  or  other  peculiar  circumstances.  Since  tiie 
orders  to  the  blockading  ships  specify,  and  relate 
only  to  neutral  vessels,  they  cannot  authorise  the  cap- 
ture of  enemff's  vessels  though  protected  by  a  license, 
which  are  not  neutral  vessels  ;  although,  to  ascertain 
their  general  rights  and  duties,  they  have  sometimes 
been  considered  in  that  light,  in  the  way  of  analogy, 
and  of  a  partial  similitude,  which  does  not  hold  good 
in  every  respect,  but  which  might  be  estimated  from 
the  nature  and  object  of  the  special  protection  so 
granted,  and  of  tiie  document  by  which  it  is  con- 
ferred. Since  a  blockade  creates  no  right  of  cap- 
tliring  enemy's  proptfty  which  did  not  before  exist ; 
if  this  general  right  of  capturing  his  property  has 
been  suspended  by  a  license,  I  do  not  see  how  it  can 
be  revived  or  renewed  by  a  blockade,  or  how  the 
cruises  can  acquire  from  the  blockade  a  right  io 
capture  the  enemy's  property,  in  a  case  where  that 
right  had  been  superseded  by  the  act  of  his  own 
government. 

Neither  does  the  pTgect  of  the  present  blockade  at 
all  interfere  with  that  of  the  license,  but  on  the  con- 
trary, they  ace  independent  of  each  other,  apd  both 
consistent.  That  of  a  blockade  is  to  distress  the 
trade  of  the  enemy,  but  the  design  of  the  license  is 
not  to  assist  the  trade  of  the  enemy,  or  for  the  ac- 
commodation of  any  of  the  merchants  of  that  coun- 
try, but  to  relieve  our  own  wants,  and  to  promote  an 
important  and  interesting  service.  If  it  was  an  ob- 
ject with  the  JBritis^i  government  to  victual  our  troops 
in  Spain,  tiiat  object  is  not  aflfected  by  the  blockade. 
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It  is  equally  necessary  that  the  soldiers  should  be  fed     The  Oaioir. 
whether  New  York  is  blockaded  or  not.  ""Z     T~ 

Jtmf  aOKOt 

Adopting  from  British  and  neutral  cases  the  prin-  tsis. 
ciple^  that  the  effect  of  licenses  is  to  be  deduced  from 
the  intentions  of  the  British  government^  as  far  as  it 
can  be  ascertained  from  circumstances^  let  us  endea- 
vour  to  discover  what  must  have  been  its  intention 
with  respect  to  these  licenses.  I  have  just  observed 
that  the  object  of  them  was  for  the  benefit  of  the 
British  military  service.  The  armies  employed  in 
the  cause  of  liberty^  were  starving  in  Spain.  Most 
of  the  ports  of  Europe  were  shut  against  British 
Tessels.  It  was  necessary  to  have  recourse  to  the 
United  States,  as  long  as  those  necessities  continued 
which  these  licenses  were  intended  to  remedy;  it 
must  be  supposed  to  be  the  intention  of  government 
that  the  supply  should  be  continued.  The  existence 
of  these  licenses  themselves^  unexpired^  and  unre- 
Toked«  is  prima  facie  presumptive  evidence  that  those^ 
articles  are  still  wanted^  till  that  presumption  is  over- 
ruled by  a  declaration  to  the  contrary.  In  the  next 
place,  though  a  license  is  general  and  extends  to  any 
port  in  America,  yet  in  fact  the  blockaded  ports  of 
the  Chesapeake,  and  other  southern  ports  of  America, 
are  the  only  ports  from  which  flour  and  corn  can  be 
exported.  The  northern  countries  of  the  United 
States,  do  not  grow  enough  for  their  own  consump- 
tion,  and  are  supplied  from  the  southern  ports.  If 
government  wishes  therefore  to  be  supplied  at  all,  it 
18  only  from  the  blockaded  ports  that  it  can  receive 
the  supply. 

Some  evidence  of  their  intention  may  be  deduced 
from  the  form  of  the  license.— It  says  tihat  "  these 
articles  may  be  imported  from  any  port  of  the  United 
States  without  molestation  on  account  of  any  hostUi" 
iiu  whieh  may  exist  between  Hii  Mi^esty  and  the 
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TheOMOH.  Voited  States  of  America^  It  might  not  bo  over- 
Anesoth  straining  these  expressions  to  interpret  the  words  *'  anjf 
^f^^*  hostilities'*  to  mean  ''  notwithstanding  any  mode  of 
hostilities  which  Great  Britain  may  think  proper  to 
employ^  whether  by  blockade  or  otherwise/'  It  ia 
true  that  this  blockade  was  not  established  till  many 
months  after  the  date  of  the  license^  but  it  was  not 
improbably  in  the  contemplation  of  the  British  go* 
Tcrment.  To  carry  on  a  war  against  that  country  by 
blockading  their  ports  has  always  been  a  general  and 
favorite  idea.  Something  of  the  consideration  of 
blockade  must  have  been  present  to  the  mind  of  thode 
who  drew  up  this  order  in  council^  because  it  is 
thus  mentioned. — ^'  The  master  of  the  said  vessel^ 
shall  be  permitted  to  receive  his  freight  and  return 
with  his  vessel  and  crew  to  any  port  not  blockaded.^ 
It  seems  to  have  been  understood  and  intaidedj  that 
the  license  could  and  should  protect  tilie  master 
against  breaking  a  blockade^  or  why  else  should  it 
have  been  thought  necessary  to  prohibit  his  return 
to  a  blockaded  port  ?  Understanding  the  licenses  tben 
to  have  been  a  protection  from  the  penalties  of  block- 
ade breakings  though  they  do  not  forbid  comii^  out 
of  and  exporting  the  articles  described  from  a  block- 
aded port^  it  is  a  fair  conclusion  then  that  this  was 
not  intended  to  be  prohibited.  The  rMson  of  the 
distinction^  as  it  is  to  be  deduced  from  the  preseot 
existent  circumstances,  and  \fbieh  were  probaUjr 
foreseen  when  the  license  was  granted,  on  the  grounds 
which  I  have  just  stated,  is  evident.  It  was  only  by 
coming  out  of  a  blockaded  port  that  the  license  oouUl 
be  executed,  and  its  ofc^eet  accomplished,  because 
the  f  rovisioas  to  be  imported  to  Lt^lnm  oookl  onfy 
there  be  procured. 

It  may  reasonxbly  bo  doubts,  whetiier  bjr  a  lieoMfr 
of  thjfl  xatwe  a  kind  al  vesltd  iiutarest  is  not  con* 
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ferred  upon  the  graateej  of  which  he  caanot  be  de*  TbeOBioN. 
prived  capriciously^  at  the  mere  will  of  the  granting  j^^  ^^ 
natieuj  or  at  least,  whether  he  can  be  dispossessed  of  it  ^^^^ 
without  an  express  declaration  of  the  goTernment  by 
which  it  was  granted.  Since  it  is  a  j;>rivilege  which 
is  to  protect  the  property  of  the  enemy^  and  for  the 
ben^t  of  the  country  which  grants  it,  not  only  the 
interestj  but  the  good  faith  and  honour  of  the  coun- 
try are  implicated  and  pledged  to  respect  them.  They 
ought  not  to  be  revoked  without  full  and  timely  no- 
tice. Adverse  considerations  ought  not  to  be  pressed 
ioSD  rigorously  against  them^  but  they  should  be  sup- 
ported by  the  most  liberal  interpretation.  In  case  of 
doubtj  the  balance  should  incline  in  their  favour; 
it  is  a  contract  for  the  benefit  of  one  party  in  which 
the  British  government  saysj  in  fact  "  if  you  will 
import  provisions  to  the  army  in  Portugal  we  will 
protect  youc  vessels  from  capture"— when  the  Ame- 
ricans are  performing  their  part  of  the  contract^  it 
would  be  a  trap  to  turn  round  upon  them  and  tell 
them  that  the  protection  ia  withdrawn^  without  any 
previous  notice  having,  been  explicitly  given  to  that 
effect.  In  point  of  prudence  by  allowing  the  validity 
of  these  licenses  little  mkchief  can  be  done.  As  they 
were  limited  to<  nine  months  they  have  now  nearly  all 
expired^  since  it  is  understood  that  none  have  been 
issued  since  the  beginning  of  October.  The  object 
of  the  blockade  will  not  be  defeated  by  allowing 
them.  The  departure  of  half  a  dozen  flour  ships 
will  not  materially  relieve  the  distressed  commerce  of 
the  United  States,  but  the  intercepting  of  them  may 
be  injurious  to  the  British  service  in  the  Peninsula^ 
and  may  be  considered  as  not  very  creditable  to  the 
liberality  and  good  faith  of  Great  Britain.  By  re- 
storing this  property  therefore^  I  conceive  that  this 
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Hm  Omfov.     Court  will  but  maintain  the  justice^  the  honour^  and 

j^soih.      policy  of  the  country. 
i^i^-  Such  is  the  view  which  I  have  been  enabled  to 

take  of  this  subject.  It  were  to  be  wished  that  pub- 
lic documents  upon  which  the  important  interests  of 
many  individuals  depend^  should  be  clear  and  definite 
in  their  language^  that  nothing  should  be  left  to  sup- 
position^  and  that  either  in  the  license  it  should  have 
been  explicitly  stated^  that  the  exportation  mighty  or 
might  not^  be  made  to  a  blockaded  port^  or  that  in 
the  order  for  the  blockade^  it  should  have  been  de- 
clared whether  it  was  to  extend  to  licensed  vessels.  If 
tills  had  been  done  we  should  fioi  have  been  driven  to 
the  necessity  of  divining  meanings  and  intentions.  Par- 
ties^ including  captors^  and  claimants^  commanders^ 
and  merchants^  would  not  be  placed  in  a  state  of  doubt 
and  anxiety^  and  this  Court  would  be  relieved  from  the 
painful  dutyj  too  often  imposed  upon  it^  of  making  its 
way  amongst  various  diflSculties^  and  opposite  obliga- 
tions^ frequently  with  no  other  guide  than  proba- 
bility and  conjecture.  If  the  parties  are  not  satis- 
fied with  the  decision  of  this  Courts  it  is  competent 
to  them  to  apply  to  the  superior  tribunal^  where 
the  instructions  and  objects  of  His  Majesty^s  govern- 
ment are  known  i  priori,  and  not  left  to  be  deter- 
,  mined  by  hazard  and  distant  reasoning. 
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The  Cossack.  "laia,  ' 


Jul^GMEMT — Dr.  Croke. 

THE  question  to  whom  this  vessel  was  to  be  con-  Wac  forfciud 
^  ^  for  the  miacon* 

demned.  was  reserved  upon  a  letter  which  had   duct  of  the  cmp. 

,  1        T^  -a/r        i^    1       A     ■•>r  ton  in  taking  It 

been   received  from  the  Deputy  Marshal  at  New  oat  of  the  cut. 
Brunswick,  complaining  of  the  conduct  of  the  cap-   ^ 
tor^  and  reporting  ^',that  the  prize  had  been  removed 
from  that  port  by  Captain  Gordon,  or  Captain  God- 
fret/,  of  the  rojal   navj^  without  any  sanction   on 
the  part  of  the  marshal,  or  any  communication  of 
their   intention   respecting  the  vessel.**     The  Court 
therefore  suspended  this  part  of  the  decree^  and  di- 
rected Captain  Godfrey,  the  commander  of  the  EmU'- 
lou8,  and  the  captor  of  the  brig,   to  answer  the 
charges  thus  made  against  him.     He  brought  in  an 
affidavit^  in  which  he  stated  that  '^  he  had  captured 
the  Cossack^  an  American  privateer^  and  carried  her  to 
St.  John*s  in  New  Brunswick;'*  he  states  the  steps 
he  took  for  her  safety  before  he  went  to  sea  again^ 
and  *'  that  on  his  return  he  found  she  had  been  taken 
from  the  place  he  left  her  in,  that  she  had  her  sails 
bent^  and  was  at  anchor  in  the  stream,  ready  for  sea. 
He  made  enquiry  as  to  the  reason,  and  was  informed 
4hat  the  merchants  of  St.  John%  having  received  in- 
ielligence  that  a  privateer  was  off  their  harbour^  had 
ihought  proper  to  fit  the  prize  for  sea.     There  was 
no  person  en  board  when  he  came  in,  and  the  vessel 
waa  in  a  situation  of  danger.     He  found  on  enquiry 
4hat  one  of  the  pilots  had  the  keys  of  tJie  vessel^ 
which  he  delivered  to  the  deponent,  and  recommended 
liim  to  send  some  persons  to  take  charge  of  the  vessel^ 
mhktk  be  did^  sud  the  vessel  remained  in  his  pos- 

?2l 
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The  Cossack,  gession  for  a  wcck  Of  ten  davs  without  any  notice 
'  Juneae±,  being  given  to  him  that  she  was  in  custody  either  of 
^*^^  .  the  marshal  or  the  custom  house;  nor  did  either, 
of  those  officers  give  notice  to  the  deponent^  that 
they  claimed  to  hold  the  custodj  of  the  vessel ;  that 
being  about  to  sail  for  Halifax,  he  directed  his  offi- 
cer to  get  uuder  way  with  him  and  proceed  to  Hali^ 
fax,  where  he  brought  the  vessel ;  that  he  could 
not  believe  that  an  officer  of  this  Court  would  pre- 
sume to  ipake  any  Use  of  a  prize  put  under  his  cana^ 
and  if  the  depoqept  can  be  considered  as  having 
taken  the  prize  out  of  the  custody  of  any  person^  it 
must  be  the  merchants  of  Saint  John\  who  had  go^ 
possession  of  her,  and  fitted  her  with  an  intention  of 
lending  her  out  to  cruize." 

An  answer  has  been  given  to  this  affidavit  by  the 
deputy  marshal  Mr.  Ha^i^en.  He  states  various  stepi 
ta;lf:en  when  the  vessel  was  brought  m,  no^  material  t0 
the  present  question^  and  be  then  proceeds  to  states 
that  ''  on  the  4th  or  bib  of  Man,  ^^^  ^^  schooo^ 
remaining  at  the  wharfs  a  niessa^  was  sent  fro|« 
(lieutenant  Colonel  JRoberton  commanding  the  gar- 
rison^ and  from  the  principal  merchants  at  Sit.  Jobn% 
requesting  permission  to  equip  th|B  Cossack  to  rep^ 
an  enem/s  privateer,  that  the  deponent  went  to 
Colonel  RoiertofCs  quarter^  wh^re  he  stated  dii-* 
tinctly  his  inability  to  grant  |uch  permission;  aql 
tbat  if  the  Cossack  were  equipped  apA  iiemoved  it 
MTould.  be  at  the  risV  of  the  qierchant^  apd  he  d«- 
clinecjl  going  to  a  meeting  lest  his  presepce  should  be 
construed  into  a  consent.  That  in.tl^e  mprniog  he 
found  the  schooner  had  been  r^raoved>  and  tjhat  a 
pettj^  ofl^c^r  and  sopie  seam^.  ^f  tb^  BmwiM^ 
amongst  others^  virere  equipping  her  fc^  g^a;  that  tfce 
opponent  \vas  informed  that  Ikjir..  I^ti^  ^m  to  com-" 
mand  her ;  and  tba^  (Colonel  /;o|^i/c{»  voiUd  put  on 
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boafd  ft  pftiiy  of  the  eiglitli  regiment ;  end  as  the  Tim  Gmaqs. 

prinoipal  merchants  htd  agreed,  to  the  siAisfactien  of   ""^^JTaodT* 

Mr.  Bkick,  the  priM  agent  ie  the  Emulou$,  to  guai>         iMi» 

rantee  the  full  yakie  of  the  ressel,  the  deponent,  een* 

iidering  the  pahlie  emergency,  did  not  deem  it  to  be 

his  duty  io  oppose  the  employmrat  of  the  schooner 

for  ft  temporary  purpose;    that  the  same  day  th^ 

Xallter  and  another  armed  Tessel  came  off  the  port^ 

and  the  intefttion  of  eending  the  Coisack  to  sea  wie 

ftbandoned ;  tiint  at  this  time  he  went  to  the  custom 

house,  and  told  the  eoiiector  and  comptroller  ihaA  i|a 

the  occQsioD  for  eqvipping  the  Cossack  had  pecsed, 

she  ought  4o  ^e  forth witfi  ordered  back  to  the  wharf  { 

Aot  at  this  time  ^he  was  moored  in  tiie  stream  just 

vader  the  windows  of  the'  marshars  office,  and  within 

hail  <4  Iho  King^s  ships,  ifirhere  he  eonceiTed  her  to 

be  eafe,  and  ovpeeted  to  have  her  immedintely  re- 

tomed  to  the  wharf;    that  the  schooner  Bird,  de» 

tfthsed  hy  the  Bmuhw,  and  in  his  cnstody,  had  rode 

HI  safety  near  the  same  place  ;    that  on  the  7th 

of  Mm/  obscfvii^  with  serprifte  UnA  the  Coesmek 

was  not  ceturoed  4o  the  wharf,  and  apprehendiog  that 

some  mi^iike  might  arise  respecting  her,  if  the  esopl* 

tioB  were  vemof  ed  fipom  her  matt  at  the  time  and  in 

Ihe  hony  eif  e^ipment,  he  went  off  in  the  aiftemooii 

with  two  other  persons,  and  haring  satisftsd  faimaelf 

ftt^o  this  particttlar,  and  as  to  her  safety,  he  did  not 

IMnk  proper  to  do  any  tiling  fartf^r  respecting  htg 

nt  Ibilt  tiide^  paitticulady  fts  Captain  Gori^n  fte  eom« 

maoding  naffwl  •ollcer  bad  reeendy  remarked  to  him 

upon  the  great  expense  attending  adnsiraky  proceed- 

togs,  and  that  he  wished  him  to  allow  the  captors  to 

perfosm'theQeoessnrylaliour  of  TOmoml,  «nioading, 

Ac.    That  one  mornii^  in  the  week  oommeneii^  0m 

9th  and  ending  the  15th  of  May,  in  which  ;week  Ihe 

G9seaeXr  wae  removed  «from  the  port  by  €ftp|$m  Godr 


Sl6  CASES  DETERMINED  IN  THE 

The  CoisiLci.  fret/,  he  and  Captain  Gordon  called  at  the  office  of 
jwesfHh      *^®  deponent,  and  requested  permission  to  unload 
1813.  '      and  dispose  of  the  white  oak  staves  on  board  the 
schooner  Bird,  as  they  would  sell  well ;  that  the  de- 
ponent answered  he  could  not  allow  of  such  transactioo 
without  the  order  of  the  Court;  that  in  answer  to  a 
question  put,  whether  the  Columbia  were  libelled,  he 
read  from  his  docket  a  list  of  vessels  recently  taken 
into  custody,  in  which  the  Cossack  was  included,  and 
he  stated  that  a  copy  of  the  monition  might  be  seen 
upon  the  mainmast,  and  that  Captain  Gordon  observed 
to  Captain  Godfrey,  that  as  he  was  going  to  Halifax. 
lie  had  better  take  steps  to  expedite  the  proceedings.**. 
This  affidavit  is  accompanied  with  a  letter  from  Cap* 
tain  Gordon,  in  which  he  says,  that  *'  he  remembcars 
the  conversation  in  the  marshars  office»  tiiough  he 
cannot  recollect  that  the  Cossack  was  particularly 
mentioned ;  that  it  was  generally  understood  that  t)^. 
Cossack  was  under  a  libel,  and  he  has  usually  found 
the  marshals  tenacious  as>  to  the  authority  of  the 
*  Court  of  Vice-Admiralty/'    There  is  likewise  an- 
other letter  from  Colonel  Robertson,  respecting  .the 
application  for  the  Cossack  to  be  fitted  out  against 
the  privateers,  in  which  he  states,  that  ''  the  marshal 
pointed  out  to  him,  that  he  should  not  oppose  what 
appeared  to  him  for  the  good  of  the  service,  but  so* 
curity  must  be  ^iven  for  the  vessel;   and  in  conse* 
quence  the  principal  merchants  gave  security;  but 
from  the  squadron's  returning  into  port,  a  stop  was 
put  to  any  further  proceedings,  and  she  was  deli* 
vered  up  to  the  captors/' 

Such  is  the  statement  of  facts  on  both  sides  re- 
specting this  complaint  of  the  deputy  marshal  against 
Captain  Godfrey,  which  I  have  read  at  length  from 
their  affidavits. 

Prizes  made  at  sea  are  not  under  the  absolute  dis- 
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posat  of  the  captors.     They  form  an  importapt  chap-   The  coss^ck. 
ter  in  the  law  of  nations^  and  not  only  the  interests^      ^ 
but  the  honour  of  every  country  are  materially  in-         ivxs. 
▼oWed  in  them:     There  may  arise  upon  them  not 
only  questions  which  affect  the  property  of  neutral 
and  friendly  nations,  and  which  may  depend  not  only 
upon  general  rights  but  upon  the  stipulations  of  trea- 
ties, but  even  with  respect  to  the  enemy,  there  are 
many  restrictions  to  be  observed.    To  prevent  the 
inconveniences  and  abuses  which  might  take  place  if 
they  were  left  entirely  under  the  disposal  of  those  who 
took  them,  and  to  restrain  the  irregular  and  piratical 
practices  which  might  be  apprehended ;  prizes  are  gene- 
rally considered  as  the  property  of  the  nation  at  large, 
and  governments  have  given  the  captors  only  a  limited^ 
and  conditional  interest  in  them,  subject  to  all  the 
rules  imposed  by  the  law  of  nations,  and  their  own 
municipal  regulations.     To  enact  laws  without  any 
penalty  for  the  breach  of  them  would  be  nugatory ; 
accordingly,  by  the  old  established  law  of  admiralty, 
prizes  are  forfeited  to  the  King  for  miscondnct  in 
the  captors.     Of  late  this  rule  has  been  introduced 
into  the  prize  acts,  that  ^'  upon  proof  of  the  breach 
of  any  of  His  Majesty's  instructions,  or  of  any  offence 
M^ainst  the  law  of  nations,  the  prize  shall  be  con- 
oemned  to  His  Majesty's  use/'  * 

To  rescue  a  vessel  out  of  the  custody  of  the  offi* 
cers  of  the  Court  of  Admiralty,  and  drther  officers  to 
whom  it  by  law  belongs,  is  a  very  high  offence.  It 
is  not  an  offence  against  the  persons  merely  who> 
happen  to  occupy  these  places,  but  the  offence  is 
against  His  Majesty  himself,  whose  Court  it  is,  and 
whose  officers  they  are.  It  is  a  rebellious  resistance 
to  his  authority,  and  a  contempt  of  his  royal  dig- 
nity. If  such  a  rescue  has  been  ccmsmittad  in  this 
easoj  unless  a  legal  excuse  can  be  found  tM%  there 
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The  Go«iA«.   18  no  doubt  but  ihti  th6  party  ii  subject  to  tlie  Tiii^ 

JWM9MH         ****^^  ^^  *^  ^•^• 

itti.  I  shall  enquire  therefore^  first,  whatber  this  vessel 

^as  in  th^  custody  6f  the  asarshal. 

Secondly^  whether  it  was  taken  4waj  without  his 
consent* 

Thirdly,  whether  any  justification  has  been  proTod 
ihr  so  doing. 

The  first  and  second  iKNUts  are  scarcely  contended, 
and  are  proved  by  the  return  of  the  monition  now  ia 
Court,  by  which  it  tppcors  that  the  marshal  served 
the  monition  and  took  possesrion  of  the  v^Mel  in  the 
usual  way,  and  she  was  thereibre  under  his  ktgal 
Gustoiy^  aad  by  the  admission  of  the  parties,  who  do 
nOt  elltdge  auy  authority  whatever  flrom  the  marshal 
ibr  the  removal  from  the  pert  of  St.  JoiaCs  in  New 
Srmawick  to  HOf^faw. 

The  raismfiee  ef  the  oAnce  then  is  perfectly  es- 
tablished, and  the  only  qoeetioii  for  eonsideratien  is# 
whether  Captain  Qo^f^^y  has  set  up  a  satisfactory 
justification* 

The  ekcuse  which  he  pleeds  seem  to  celate  to 
three  points;  Ic8t»  that  he  was  ignorant  that  the 
vessel  was  ia  the  nsaMhai's  custody ;  seceeclly,  that 
the  maftbal  had  abandoned  the  vessri,  and  she  was 
not  actually  in  his  postressien  ;  aod,  thirdly,  a  recri- 
mbntery  iefenoei  chaigiag  the  marshal  with  negti- 
gedce  and  improper  conduct. 

Upoa  the  first  point,  I  am  sorry  to  observe  that 
the  eflida^irit  is  rather  etasrve,  for  he  does  aot  take 
upon  kmeelf  to  assert  that  bedid  notkoow  that  the 
vMsel  wais  in  the  cusMy  of  the  mardial,  bat  merely 
thit  d«riag  tiie  wteek  or  «sn  days  in  whidi  he  had 
oflleers  «iHi  men  on  hoal^  oe  notice  wau  gieen  him 
that  she  was  in  oMtody^  aad  that  these  mu  no  pemesi 
Mip««yed4iyliMm8mbalwous«odi4«use««  komA. 
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Now  the  pMUTibal  hw  swpru  that  the  mraitioD  wu  ^  c:9fMsiE« 
staodiog  afl^zed  U>  the  main-niast  of  the  yw^^  9^  f<pw  ""^'i^ 
days  before  t|i^  reoiaTalj  vfhm  ^e  wept  on  board  to        ^^^ 
ascertaiu  it.    Tbe  coo^Feimtion  betweeq  |he  marabi^l 
hlaaielf>  Captaia  Gor4pfh  and  Captnio  Qndtfi^^,  « 
few  d^js  before  in  bis  offic^^  s|iew  tb^t  be  wv  gwe^ 
rally  neqwtiqted  witb  it.    Bqt  after  i^U«  wHbttWt  aay 
particular  evidence^  who  it  the  person  wb^  pleads 
this  ignorance  ?    It  is  the  captor  himself^  who  wm 
bound  ia  duty  to  put  the  vessel  uqder  the  ci|f|tody  of 
the  C^ourt  of  AdmifMi^#  and  who  would  luiv?  ^boep 
guilty  of  a  brenph  of  hit  du^  if  ithe  were  not  j«  ^wl 
custody. 

It  is  cTident  then  that  Captaip  Go4fNSf  knew  th»| 
she  was  in  the  legal  custody  of  the  inersht^L  w4  lhl« 
might  be  suffioieut  for  the  ptitpowu  »lAoiigh  ^ 
marshal  might  have  no  person  actnelly  op  bomv^, 
for  which  ibere  might  be  good  reason^  witboP*  Mf 
hoBputatios  of  pegleet.  But  he  seemi  to  r cit  hjt  de^* 
fence  upon  the  marshal's  having  given  hfr  up  ^  g# 
to  sea^  and  having  after wurds  no  penop  on  boiv4. 
The  maridial  was  certainly  net  juitified  ip  ftyifg 
any  sort  of  eontept  that  this  vessel  should  bo  son^  |p 
•ea :  htot  it  app«rs  that,  wheiher  right  «r  wiOPg» 
ih«t  propoMl  had  the  approbatioo  of  all  those  who 
mig]^  be  copsidered  as  the  representatives  of  Captaip 
Oot^t!/,  for  lAf,  JBtoeiEr^  His  ageptj  had  Qonsentedj 
and  agreed  to  the  proposal  that  the  nperebapili  shoolA 
guarantee  the  value  of  thp  vessel ;  and  it  was  ^  pe%  . 
ottcw  and  seaman  of  the  Emukms,  Capta&a  Q^ny's 
MM  vessel,  wfap  were  fitting  her  out  for  sea.  But . 
in  seaViy  this  wae  a  busioess  winch  rested  oply  W 
ittt^tion,  and  was  lAaodoned  before  it  wae  carried 
into  aSsct,  and  Cdonel  Roierton  expresriy  etato^ 
4hat«  '^  when  a  sAep  was  pui  to  all  farther  pmceod- 
engSj  Ike  Oos9§ck  wae  delivered  up  to  the  c^tov*^! 
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Tbe  Coif  ACS.  If  the  marshal  had  no  officer  on  hoards  and  she 
jitne30Qh  ^^  ^^'^  ^°  '^^  undisturbed  possession  of  Captain 
191^  Godfrey's  officer  and  men^  it  seems  to  have  been  in 
consequence  of  the  suggestion  of  Captain  Gordon 
himself^  the  commanding  naval  officer^  and  his  wish 
that  the  captors  themselves  should  perform  all  the 
necessary  labour.  If  in  compliance  with  the  wish  of 
the  commanding  officer^  the  marshal  being  desirous 
of  saving  expence^  -  put  no  men  on  boards  the  care  of 
the  property  devolved  in  consequence  upon  Mr. 
Black,  the  captor's  agents  who  resided  in  that  port, 
and  who  by  law  was  intrusted  with  the  custody  like- 
wise. It  is  strange  that  an  arrangement  which  setais 
to  have  taken  place^  by  the  suggestion  of  the  com- 
manding officer^  for  the  bene6t  of  the  captors  them- 
selves^ should  now  be  brought  forward  -as  a  charge 
against  the  marshal^  and  assigned  as  a  reason  for 
superseding  his  authority.  But  that  the. vessel  was 
really  in  his  custody  is  plain,  from  his  going  on  board 
a  few  days  before  the  removal  to  look  if  the  monition 
was  still  affixed^  and  from  his  directing  the  officers 
of  the  customs  to  remove  her  to  the  wharf,  only  the 
day  before  Captain  Godfrey  carried  her  off. 

It  does  not  appear  I  think  that  the  marshal  was 
guilty  of  any  culpable  negligence^  in  not  providing 
for  the  security  of  the  vessel.  She  was  placed  in  the 
same  situation  with  other  vessels  of  the  same  descrip* 
tion^  respecting  which  no  complaints  have  been 
^  made;  she  was  within  sight  of  his  own  veindows^ 
and  he  had  given  orders  to  have  her  removed  to  a 
better  place  at  the  wharf.  No  proof  has  been 
brought  that  the  vessel  was  ever  in  any  state  of  risque 
or  danger.  But  if  the  marshal  had  been  guilty  of 
the  greatest  negligence^  still  it  was  no  reasw  that 
thQ  vessel  should  be  forcibly  taken  out  of  his  posses- 
Bion^  and  sent  to  another  port.    If  such  had  been 
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actually  the  case,  the  captor  should  have  stated  the   The  cossack. 
circumstances  to  the  marshal  himself;  he  should  have 
remonstrated  with  him  for  his  negligence,  or  bad 
conduct ;  he  should  have  protested,  or  complained 
against  it,  and  as  the  captors  have  a  joint  custody, 
and  as  Captain  Godfrey  had  an  agent  at  the  port,  the 
marshal's  neglect  6f  his  duty  might  have  been  re- 
medied by  more  particular  care  on  the  part  of  the 
captor  himself.     Nothing  of  this  was  done.    Captain 
Gof^reif  was  in  the  marshal's  ofBce  a'  few  days  be- 
fore, he  said  not  a  word  to  him  upon  the  subject,  but 
without  further  ceremony  put  his  men  on  board  and 
brought  her  round  to  this  place.     Though  I  can  see 
no  very  culpable  misconduct  on  the  part  of  the  mar- 
shal, yet  his  assent,  though  tacit,  to  the  employment 
^f  the  vessel  against  the  privateers,  was  not  according 
to  his  strict  duty :  and  1  must  confess  that  there  does 
appear  to  have  been  something  of  a  want  of  activity 
in  not  sufficiently  attending  to  the  vessel,  and  to  her 
removal  to  the  wharf.     But  if  it  were  greater  negli- 
gence, it  would  afford  no  excuse  for  the  conduct  of 
Captain  Go^fref/. — 1  condemn  the  ship  and  cargo  to 
His  Majesty. 


The  Johanna. — Newcombe,  Master. 
JuD6BfENTr-Dr.  Croke. 


July  14ih» 
1813. 


THIS  is  an  American  vessel  and  carm  under  a  Lkence  no 

,  -      .  protection  to 

hceose  from  Sir  John  Coape  Sherbrooke,  under  pwtiet  not  ip.- 

the  Prince's  order  of  the  13th  of  October  1812.  E^^'^r 

iTiu  case  U  indefeasible  upon  every  point.  II^bSST 

I.  The  license  was  not  produced  till  after  the  cap- 
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Tb«  josAHitA.  ture^  and  was  aoi  brought  ia  till  tlie  avMter  retaroacl 
j^j4^  friun  the  United  StaUa.  The  i^rjF  wUi«h  lie  talb  ia 
1813.  this^  that  he  did  not  aieation  the  lioen«e  whilst  he 
was  en  beard  the  pri?aAear  f«r  fear  it  shoahi  he 
American ;  that  he  was  seirt  bach  te  his  own  tessal, 
and  there  put  into  a  boat  and  landed  upon  the  4mi^ 
ricof^  shere^  whieh  was  near ;  that  whilst  he  waa 
passing  the  privateer  in  tbe  boati  he  held  qp  thi^ 
license  in  his  hand^  which  was  the  fir«t  time  he  ai* 
tempted  to  mahe  it  known  to  the  captain  of  the  pri- 
vateer; that  be  came  to  this  preisince  from  the 
UnUed  St$t€$^  and  brought  the  Ueense.  The  lieenae 
is  granted  to  Moody  and  Co.  and  has  no  eopnexwt 
whatever  with  this  vessel  or  cargo  in  partieular j  aad 
(herdTore,  even  admitting  that  it  were  a  protection^  it 
must  be  proved  te  have  been  on  board.  By  not  pr^ 
dttcing  it  in  proper  tioie  to  the  c^tor^  thej  have 
placed  themselves  in  a  suspicious  situation  as  to  the 
nsality  of  its  having  been  on  board  at  all«  and  it 
would  be  necessary  to  establish  that  fiiet  by  hettet 
evidence  than  the.  mere  affidavit  of  the  master. 

2.  The  vessel  was  taken  half  a  mile  from  the 
American  coasts  and  the  master  admits  that  he  was 
steering  for  East  Port  in  the  States.  He  swears 
however  that  he  meant  only  to  touch  there^  and  that 
his  real  destination  was  io  Hedtfas.  It  may  be 
doubted  whether^  adopting  the  principles  which  go- 
vern blockades^  a  vessel  can  be  permitted  to  touch  at 
a  port  not  comprehended  wtthin  the  license^  being 
such  a  port  as  that  a  suspicion  may  be  Justly  enter- 
tained that  the  cargo  was  intended  to  be  landed^ 
which  is  evidenlly  the  ease  with  all  the  extern  ptFti 
of  the  UniMi  Statee.  This  snppoiitiep  m  eenfirmed 
by  the  paperji.  The  dearance  and  etiier  eirtnsilia 
documents  of  thai  naiiiffe  prafists  a  veyaga  to  Mast 
r^ort,  a  deception  whieh  ii  usually  admitted  te  be 
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juiii6ftble.    But  there  is  ao  affidavit  of  the  master  to  The  jobahka. 

the  same  effect*    This  however  u  said  to  have  beep  a      j^^  ^^^ii. 

mere  forin  of  office »  aad  that  he  has  now  contradicted        ^^^' 

jt  upon  01^^  io  his  claim  and  eaamination  to  which 

faith  ot^ht  to  be  given.    It  is  not  however  denied 

that  he  really  swore  io  that  affidavit.     Whatever 

allowaiices  may  be  made  for  voyages  of  this  nature^ 

whatever  aecessity  there  may  be  for  some  deception^ 

I  icaoaot  so  far  divert  myself  of  all  priociples  of  mo* 

rali<y>  and  ail  niljes  of  evidence^  as  to  think  any  com- 

fnercial  conveniences  or  official  forms^  a  sufficient 

eacttse  for  violating  the  mort  lolemn  and  eerious  of 

all  obligationej  and  to  admit  the  credibiliij  of  a 

^iritness  who  has  been  guiUy  of  such  a  crime.    If  the 

ffsaster  has  admitted  that  he  has  forsworn  himself  in 

the  United  Sisies  to  deceive  his  own  government^ 

what  reason  can  possibly  be  assigned  why  he  diouM  • 

Mt  praetice  the  same  art  to  impose  upon  a  JBrttkh 

Court  at  Haltfiw  f    The  latter  oath  is  fuU  as  likeljr 

to  be  falte  as  the  former*    But  tlicre  is  likewise  a 

charter-party  on  board  for  a  voyage  to  Emsl  Port. 

lliis  was  not  a  neeeasary  document.    They  were  not 

isbliged  to  produce  thin  snstrumeut  to  enable  the  vessel 

to  cle«r  out  from  Bo9toiu  It  murt  have  been  enterod 

into  for  the  seearity  of  the  parties  themselves^  mid      ' 

must  have  shewn  the  real  nature  of  Ibe  voyage*    It 

is  inconceivable  that  parties  should  have  laid  them* 

selves  under  the  legal  obUgations  of  this  instruaaeot^ 

if  it  was  entirely  false^  and  without  any  apparent  puf« 

pose  of  advantege. 

If  these  difficulties  could  be  removed^  the  effect  of 
the  license  itself  remains  to  be  considered*  It  is  a 
license  simply  to  Messrs.  Moodiy  and  Company  of 
Haltfax.  Though  they  are  on  the  spcl^  they  have 
not  claimed  in  any  opacity  whatever.  Tbo  claimants 
have  not  stated  themselves  to  have  bh^  §otmvM9k  ^ 
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The  Johanna,  'privitj  wbatever,  with  that  house  of  trade^  or  e?ea 
"T;    "T       'any  transfer  of  the  license  from  them.     Nor  indeed 

July  14thf  .       •' 

1813.        does  their  name  occur  in  the  claim.     By  the  late  de- 
cision in  this  Courts  a  license  is  a  mere  personal 
privilege  which  connot  be  extended  beyond  the  par- 
ties specified  in  it.   It  has  been  alledged  in  argument^ 
that  the  claimant  might  be  able  to  clear  up  and  prove 
all  these  points^  that  they  might  shew  a  connexion 
«tf^tween  Messrs.  Moody  and  themselves  in  this  in- 
tended importation^  and  which  would  likewise  prove 
the  reality  of  the  destination  to  Halifax.     FurUier 
'proof  can  never  be* allowed  where  there  is  no  ground 
•laid  for  it  in  the  original  evidence.     It  is  said  indeed 
^hatUhis  was  a  transaction  of  a  covered  nature>  and 
therefore  that  the  real  facts  could  not  appear  in  the 
original  evidence.    This  may  be  true  as  far  doca- 

•  .ments  go^  but  the  master  must  be  or  ought  to  have 
4beeV  acquainted  with  the  truth.     If  such  connexion 

;    ^had  subsisted  he  must  have  been  informed  of  it^  and 

•he  had  the  opportunity  of  stating  all  such  facts  in 

.his  claim^  which  the  Court  might  then  have  allowed 

.    .the  parties  to  establish  by  evidence.     Here  no  cir- 

cumistapces  of  the  kind  have  been  pleaded^  and  yet 

,    the' house :pfJlfoo%  and  Co.  was  here  to  have  inter- 

I        !  /  Evened  by  a*c]|^im^  and  brought  it  to  the  knowledge 

*  foftheCourt.  3V 

•  .1  reject  the  application  for  further  proof,  and 
condemn  the  vessel  and  cargo. 

...... 

•  i:  .  »      I   /  I  •    \.        . ' 


«  * 


COURT  OF  VICE-ADMIRALTY^  526 


The  Cuba,  Thomas,  Master.  "^"wli*' 

Judgment— Dr.  Croke.  •-• 

A  CLAIM  has  been  given  for  this  ship  \fj  Daniel^  ^**°^  "** 
Z.  Bishop  the  supercargo^  and  E^Qfi  Collins,    penonsnotspe. 
fiMT  George  Thomas  of  New  York,  and  forjlOOl^rels.  cept]<^infm«r 
of  flour  as  the .  property  of  Freeman  Alten,  'Moses  Jecu.  *"  *°*^ 
^IFar^^and  Bishop  himself  all  of  New  York,  and 
for  750  barrels  of  flour^  as  belonging  to  Enos  Collins 
and  Joseph  Allison  of  Halifax. 

This  case,  therefore  in  its  general  circumstances 
comes  within  the  principles  of  decision  in  the  Johanna, 
and  other  late  judgments  in  this  Court.  It  remained 
onlj  for  the  claimants  to  shew  if  they  CQpld  discover 
any  material  distinction  between  them*    » 

The  license  is  granted  to  William  R  Reynold  and 
Company  of  Halifm*  The  claim  is  for  other  persons, 
who  are  not  alledged  to  have  anyf  privity  of  con- 
nexion with  them.  ^ 

Mr.  Cotftfis  svirears  that  Freemmn  Allen  .o^^tNem 
York  had  funds. in  his  hands,  frcAi  variouj^ercan* 
tile  transactions,  and  particularlj(  the  proceeds^  of  a 
tessel  called  the  Amanda.  TbaA  being  desiroUs  of 
obtbidipg  a  remittance  to  this  fountry,  the  present 
.cargo  of  .flour  ;was  laden  in  ooiksequence  of  an  agree- 
ment betvic^Q  Moses  JV^Td,  Bishop^  Collins,  and* 
Allison.  That  a  license  had  been  procured  and' 
transmitted  frpm  .hence,  and  which  had  expired,  and' 
that' the  cargo  therefore  was  swt  under  the  pfcsmf 
license  which  w%p  procured  in  ttie  United  States. 

A  difference  has  been  takes  lietween  this*  and  other 
late  cases,  that  the  property  there  belonged  to 
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'"^  ^^^^'  nde$,  in  this  a  part  i»  claimed  as  belonging  to  persons 
/d^i4ib,  o^  ^^i'  town^  and  it  was  therefore  argued  that  they 
^913.  ^ere  entitled  to  greater  favour  and  latitude.  I  can* 
not  admit  this  circumstance  to  have  any  weight  ia 
the  decision^  because  in  all  transactions  with  enemies, 
they  are  entitled  to  full  as  much  good  fiiith  and  libC'* 
rality  as  are  shewn  towards  our  own  countrjrmen» 
And  so  far  from  its  being  any  special  merit  in  BrtHih 
subjects  ta«arry  on  a  trade  with  tiM  enemy^  which  is 
said  to  couuteract  all  the  inconvenicoces  of  war^  and 
to  continue  the  blessings  of  peace^  it  appeals  to  me 
that  the  balance  inclines  rather  the  oflier  way.  IF 
an  enemy  trades  with  this  country^  it  is  at  his  own 
open  risk^  if  his  property  is  seized^  not  being  pto* 
tected^  it  is  confiscated^  nothing  farther.  A  British 
salgect  trading  with  the  enemy^  unauthorised^  of 
bqrond  Hie  limits  of  his  prii^il^e^  is  guilty  in  soma 
meMure  of  a  iriolation  of  his  allegiance^  it  is  a  high 
misdemeanor  in  communicating  wilh  and  iveatiog 
likoie  as  friends^  whom  the  sovereign  of  his  conniry 
has  pronounced  to  be  enemies^  and  it  w  decidedly  un^ 
lawfol.  I  admit  that  there  is  no  lypeacaece  of  fiwntf 
in  this  case^  and  I  am  eztreihely  sorry  <hat  a  rtspoct* 
aMe  mercantile  heese  in  this  place,  withont  any  bad 
intentkHii,  •beullf*  incur  a  considerable  loss,  bat  I 
fntr  that  they  must  be  involfvd  in  the  coaeMfoences 
of  tba  aets  of  those  who  ham  shipped  tbew  goods  m 
tbrn^MUMOf^M  couetfy,  evaa  without  theif  knowledge, 
er  npiprobation,  undnr  en  iaseAoient  tioeesa.  I  a^ 
not  ho^rorer  agree  with  4heir  cemsoi  ttiet  no  softef 
blaeie,nretlsatftnf  inedKeflliiie,  is  to  bo  attribnted 
to  <hen^  ned  «hrt  «iie  ^idilf  or  iemlidtty  ef  m 
KeHealiha  the  presait  wm  «  nioo  feint  ef  law^  with 
which  mafcnatile  men  eo«M  net  h$  luppowd  4e  be 
Vor  tkm  was  ncrtuaeMen  nqHPomodi- 
but  n  reguhr  4leUbenile  tienseetioB, 
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ihe  claimants  bad  funds  in  the  United  States  virbich     The  Cvba. 
H  was  their  object  to  bring  into  this  countiy  by  car-      ^^^  ^^ 
goes  of  flour.     There  were  two  grouod^j  upon  eithef         ^^ 
of  which  they  ought  to  have  known  the  insufficiency 
of  this  license  for  that  purpose.     The  6rst  is  that  of 
plain  common  sense^  upon  which  all  law  is  foundedj 
and   to  which  it  may  be  ultimately  referred.     No 
person  of  business^  I  conceive,  and  oP  sound  under* 
standing,  upon  reading  the  license,  could  suppose 
that  a  privilege  granted  to  certain  persons  by  namej 
could  be  any  authority  to  any  other  persons  not  roeu'^ 
tinned,  or  that  an  instrument  which  has  upon  the  face 
of  it  nothing  of  a  transferable  form,  or  import,  could 
be  hawked   about   from  one  end  of  the  States  to  ' 
another ;  and,  withbut  even  the  ceremony  of  an  in- 
dorsement, could  serve  to  protect  any  cargo,  the  pro- 
perty of  any  person  whatever,  in  any  port  to  which  it 
might  find  its  way. 

But  in  the  next  place,  th^  restriction  of  licenses  to 
the  persons  mentioned  is  no  new  doctrine.  It  was 
fiiUy  established  ten  years  since  in  the  case  quoted  at 
ihe  bar,  that  ^of  the  Jonge,  Johannes,  4  Rob.  263, 
where  it  was  plainly  laid  down  ''  that  government 
was  to  judge  of  the  particular  persons  to  whom 
Mcen^s  were  to  be  granted,  and  that  when  a  license 
18  granted  to  one  person  it  cannot  be  extended  to  the 
protection  of  all  other  persons,  who  may  be  permitted 
by  that  person  to  take  advantage  of  it."  This  case 
has  been  long  published,  and  is  familiar  to  all  the 
gentlemen  of  the  profession,  who  could  have  advised 
the  parties  if  they  had  consulted  them.  If  they  had 
been  so  informed,  either  from  those  learned  gentle-* 
men,  or  even  from  their  own  good  sense,  they  might 
kave  procured  proper  licenses  in  their  own  names^ 
and  should  have  cautioned  their  correspondents  in  the 
UnHed  StaUs^  not  to  risk  their  property  ej^cept  upoii 
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Hie  Cuba,  guch  liceoses  as  were  unexceptionable.  They  ba?e 
j^y  14th,  ^cieA  therefore  imprudently  and  incautiously^  and 
^^'  however  unwilling  I  may  be  to  pronounce  a  judg* 
mcnt  which  may  occasion  loss  to  gentlemen  of  good 
character^  and  who  have  incurred  no  imputation  of 
improper  practices^  after  weighing  deliberately  all 
that  has  been  argued  in  their  favour^  I  think  myself 
obliged  to  adhere  to  a  rule  of  law^  which  if  once 
broken  in  upon^  would  lead  to  abuses  more  extensile 
than  can  easily  be  conceived. 


Mff  15, 1813.  The  Eunice,  Rigffs. 

Judgment— -Dr.  Croke. 

A  Tessei  taking  ^  |  ^HIS  18  a  casc  upon  a  lioence  granted  by  Mr. 
JTort  o^Sr*J^  Altari,  under  the  authority  of  Admiral  Sauyer,  sir 

J^  ^r^l  TOilar  to  what  was  decided  upon  in  the  case  of  the 
uctedbyaii-  Reward^  in  this  court    The  case  of  the  Hope  and 

cence,  which  i  i         i  «   ^ 

waf  oot  com-  Others,  has  been  quoted  from  a  common  newspaper, 
other  Kspecu  by  the  couusel  for  the  claimants,  in  which  it  is  stated. 
Ship  and  cargo  ^^^^  ^^^  High  Cotirt  of  Admiralty  had  pronounced, 
coDdemncd.  ^^^  these  liccuces  came  wiihin  the  meaning  of  the 
Orders  ki  Council^  and  had  decreed  restitution  under 
them. 

I  see  no  necessity  for  the  court  to  reconsider  the 
principles  of  decision  which  guided  it  in  the  case  of 
the  iZeiewri/yOrtoenter  into  all  the  topics  which  have 
been  aigued  in  relation  to  that  subject,  because  there 
fire  other  grounds  amply  sufficient  to  enable  it  to 
feoA  JMd^ent  ia  the  present  .case^    Put  J  may  ob- 
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serve  by  the  way,  that  most  certaiiiJy  the  unauthen*  ">*• 

ticated  reports  of  newspapers  canuot  possess  any   — ^ 

authority  in  a  court  of  justice,  especially  when  the  •  * 
very  iaaecur^te  mode  in  which  they  are  usually 
given,  is  taken  into  the  consideration;  J  must  how- 
ever admit  that  softie  attention  might  be  due  to  par- 
ticular cases,  upon  the  footing  of  common  notoriety, 
and  where  they  were  accompanied  with  internal 
marks,  or  other  prpofs  pf  their  genuineness  and  cor- 
rectness. And  indeed  ^he  usual  reports  of  all 
courts  of  justice,  since  there  are  no  oificial  reportens^ 
depend  for  their  weight  and  authenticity,  solely  upon 
the  credit  of  the  reporters,  and  other  extemfd  and 
inlerual  characters  of  veracity.  Of  considerable 
inaccuracy  in  the  account  of  the  case  no^  offered 
to  the  court,  there  is  abundant  proof. 

Neither  am  I  prepared  to  say,  that  cases  plight 
pot  occur  in  which  the  court  might  not  think  itself 
called  upon  to  deviate,  however  unwillingly,  frpnji 
the  decisions  of  the  High  Court  of  Admiralty.    It 
would  adhere  to  those  cases  as  a  general  rule,  from 
the  public  advantage  of  an  uniformity  of  decisions 
through  all  his  Majesty's  CQUrts,  apd  it  would  bow 
with  the  most  submissive  respect  to. the  opipioqs  of 
one  of  the  ablest  ipen  who  ever  presided  in  a  JBritiih 
or  any  other  tribunal ;  but  there  will  always  be  a 
question  as  to  the  applicaMlity  of  reported  cases, 
giace  it  is  difficult  to  find  any  two  which  are  precisely 
similar  in  all  points :  all  the  facts  in  a  case  are  sel- 
dom, perfectly  stated ;  exceptions  from  general  rinleg 
must  always  be  understood  to  exist,  even  where 
none  are  expressed ;  the  greatest  men  may  some^ 
times  err,  and  neither  judges  nor  reporters  are  ex- 
empted  from  .the  ccHudion  lot  of  humauity.    Ihe 
d^isions  ofthe  Lords  of  Appeal  are  in  themselves    - 
conclusive,  because  they  are  jadgme&tB  in  the  last 
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kwck      *'^sort :  but  the  judgments  of  the  High  Court  of  Ad-^ 

•^ — -.^    miralty  are  subject  to  revisiou  and  repeal,  and  till 

Mr  ^,  idii    |;j,^y  jjj^y^  ij^jgy  confirmed  by  the  superior  tribunal^ 
or  at  least  have  acquired  Something  of  a  confirmed 
authority  froni  long  acquiescence,  they  are  not  abso- 
lutely final.    Though  more  extensive  in  the  locality 
of  its  jurisdiction,  that  court  has  no  ferther  powers 
or  authority  than  courts  of  Vice-admiralty,  within 
their  respective,  though  narrower  limits,  and  they 
are  both  equally  subject  to  the  controul  of  the  same 
superior  tribunal.    Though  to  be  exercised  with  the 
greatest  delicacy,  and  writh  the  most  guarded  cau- 
'  tion,  this  court  may  be  allowed  to  have  a  judgment 
and  a  conscience  of  its  own,  and  where  in  its  own 
View  of  a  question,  the  grounds  of  decision  appeared 
to  be  strong  and  dehionstrative,  it  would  perhaps 
feel  it  to  be  its  duty  tb  be  influenced  by  them^ 
though  not  directly  conformable  to  the  opinions  of 
the  High  Court  of  Admiralty.    This  might  more 
particularly  be  the  case,  if  it  only  adhered  to  a  former 
decision  which  had  been  made  by  it  after  full  con^ 
sideration,  before  any  decision  of  the  High  Court  of 
Admiralty  bad  taken  place,  or  at  least  before  it  was 
known  in  this  country ;  because,  till  a  decision  of  the 
frivy  Council  had  been  obtained,  the  judgment  of 
the  High  Court  of  Admiralty,  as  well  As  that  of  this 
courts  might  be  revoked,  and  might  be  pronounced 
by  the  Superior  court  to  have  be6n  erroneous.    It 
would  be  the  less  inclined  to  abandon  its  former  de- 
cision, when  it  seemed  to  be  supported  by  a  direct 
^rder  from  the  Lords  of  the  C<»uncil  themselves. 
For  it  has  since  appeared^  though  it  was  not  known 
here  when  the  case  of  the  Reward  w^s  decided^ 
that  general  instructions  had  been  sent  to  all  the 
^laptains  and  commanders  of  His  Majesty's  ships 
fiom  Sir  Robert  CaUer,  dated  the  lith  tDecembe^ 
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1(812,  in  which  he  infonned  them  "  that  the  Lords  euhicb. 
of  the  Council  having  siguihed  the  opinion  to  the  j^^  ^^^  ^^^^ 
Lords  Commissioners  of  the  Admiralty,  that  vessels 
claiming  protection  from  licences  issued  by  Mr. 
Allan,  His  Majesty's  Vice  Consul  at  Boston^  or  by 
the  Spanish  Minister  in  America^  ought  not  to  be 
exempted  from  British  capture,  and  that  such 
papers  should  not  be  respected  by  His  Majesty's 
crnizers:  in  pursuance  of  an  order  from  the  Lords 
Commissioners  of  the  Admiralty,  the  captains  and 
<:ommanders  are  to  govern  themselves  accordingly/' 

In  the  present  case,  any  difference  of  opinion  res- 
pecting the  validity  of  these  licences  would  be  im- 
material; for,  allowing  the  licence  in  itself  to  be  per- 
fectly valid,  it  cannot  protect  this  voyage.  The  li- 
cence says  in  express  words,  that  it  is  "  to'  avail 
only  in  a  direct  voyage  to  Lisbon^  and  back  to  the 
United  States''  The  words  direct  voyage  must  be 
understood  to  apply  to  the  return,  as  well  as  to  the 
voyage  out.  I  do  not  enter  into  any  discussion  re- 
lating to  the  contract  entered  into  at  Lisbon  yvith  the 
jEii^//5/*' Commissary,  to  carry  grain  on  freight  to 
Figuari  in  Portugal,  and  to  return  back  to  Lisbon^ 
which  was  performed,  and  which  having  been  done 
under  the  authority  of  officers  of  the  British  govern- 
ment, and  in  the  British  service,  the  court  would 
not  be  disposed  very  readily  to  consider  as  a  devia- 
tion from  the  licence,  especially  it  is  now  a  past 
transaction ;  yet  undoubtedly  the  vessel's  sailing  from 
liisbon  to  St.  Ubes,  was  not  a  direct  voyage  from 
Ltisbon  to  Boston^  which  alone  the  licence  permitted. 
It  was  rather  a  new  voyage  altogether  from  Si.  Ubes, 
as  the  vessel  regularly  entered  there,  took  in  a  cargo, 
and  cleared  out  from  thence  to  Boston. 

Neither  did  the  licence  allow  of  a  return  cargo^ 
uid  the  vessel  should  only  have  returned  in  ballast, 

2  M  2 


53S  CASES  DETERMINED  IN  THE 


EHIUCSa 


or  with  a  neutral  freight    This  is  proved  not  only 
by  the  form  of  the  licence,  which  gives  no  such  li- 
Juijf  15, 18      ijgrty^  ij^t  likewise  by  the  Order  in  Council  of  the 

13th  October^  1812*,  which  states  that  it  is  expedi- 
ent  **  that  vessels  which  should  arrive  at  Cadiz  with 
certain  licences,  should  be  permitted  to  return  widi 
cargoes ;"  it  therefore  permits  them  accordingly.  It 
is  to  be  thence  inferred,  that  without  that  Order  in 
Council,  vessels  upon  the  usual  licences  could  not 
return  with  cai^oes. 

This  case  is  not  within  the  permission  granted  by 
that  order  in  many  respects.-^First,  that  order  is 
confined  to  licences  granted  by  His  Majesty,  or  by 
Mr.  Foster;  nor  does  the  order,  which  confirms  Ad- 
miral  Satvyer^s  licences,  extend  to  return  cargoes. 
Secondly,  the  permission  is  only  to  take  the  cargo 
on  board  at  Lisbon  or  Cadiz^  but  this  was  shipped 
at  St.  Jibes.  Thirdly,  it  is  provided,  that  all  vessels 
claiming  the  benefit  of  the  order  shall  be  provided 
with  a  licence  from  His  M ajesty*s  Minister  at  Lis- 
bon or  CadiZy  permitting  the  shipment  of  such  car- 
goes of  lawful  merchandize,  to  be  therein  described. 
The  claimant  states  thact  he  applied  to  the  Minister 
at  Lisbon  for  a  licence,  which  was  refused  him ;  and 
nnder  whatever  excuses  he  may  endeavour  to  ac-? 
count  for  the  refusal,  it  is  clear  that  Uis  Majesty's 
Minister  acted  according  to  his  duty,  in  not  grants 
ing  a  licence  to  take  in  a  cargo  at  St.  Ubes^  which 
he  knew  was  not  allowed  by  the  Order  in  Council. 
I  condemn  this  vessel  and  cargo. 

^  SeeAppendizj  C, 


COURT  OF  VICE-ADMIRALTY.  6SS 


The  PiLGRiif,  Baker. 


JuDOMENT.-^Dr.  Crohe. 
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npHIS  vessel  had  a  licence  from  Lord  Sidmouth  to   licence.  £z- 
-*-    import  a  cai^o  of  provisions  from  any  port  in   ^want  of 
the  United  States  into  Cadiz.    She  sailed  from  New  ^^^v^^^ 
Orleans f  and  was  captured  not  far  from  the  Amert- 
can  coast,  as  she  was  proceeding  to  Martha's  Vine- 
yard,  or  some  other  port  in  the  Eastern  States  of 
America. 

For  this  deviation  from  the  voyage  which  was  ex*- 
pressed  in  the  licence,  two  excuses  have  been  plead* 
ed :  the  necessity  of  putting  into  a  port  in  the  United 
States  from  a  leak,  and  from  the  want  of  water.  The 
event  which  is  alledged  to  have  occasioned  these 
circumstances,  took  place  at  the  mouth  of  the  Missis- 
sippi,  on  the  15tb  of  April  last.  The  vessel  grounded 
upon  the  bar,  and  besides  receiving  some  injury  in 
her  hull,  they  were  obliged  to  start  their  water  to 
lighten  the  vessel,  and  what  they  took  in  to  fill  up 
the  casks,  proved  to  be  of  a  brackish  nature. 

To  ascertain  some  facts  which  were  connected 
with  this  claim,  and  which  might  be  proved  by  mere 
inspection,  the  court  issued  a  commission  to  the 
Registrar,  with  two  competent  persons,  named  by 
the  parties ;  and  they  have  now  made  their  report, 
which  has  been  read  and  argued  upon. 

And,  first,  with  respect  to  the  leak.  It  is  stated 
in  the  log-book,  that  on  the  16th  of  April,  the  day 
after  they  struck  upon  the  bar;  **  they  tried  the 
pumps  and  found  that  they  made  considerable 
water.**  On  the  29th,  "  they  found  the  leak  to  in- 
crease to  120  strokes  per  hour.    On  the  first  of  May 
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The         it  increased  to  160  strokes;  on  the  8th  it  seemed 

Pilgrim.  '  •       i      ■        i^ 

■  much  worse,  and  they  found  the  seam  in  the  lumber-* 

July  23,  lais.  p^^  leaking  very  bad,  in  such  part  that  it  could  not 
be  stopped  inside.  On  the  16th,  they  discovered  a 
new  leak  in  the  bows,  which  kept  the  pump  going 
every  glass.  On  that  day,  finding  the  leak  to  in-^ 
crease,  and  the  water  short,  they  thought  proper  to 
try  for  JNewport  or  the  Vineyard'* 

It  is  to  be  remarked,  that  though  the  leak  is  again 
brought  forward  in  the  master's  claim,  yet  upon  his 
examination,  he  says  notliing  about  it,  and  assigns 
only  their  being  short  of  water,  as  the  excuse  for 
proceeding  to  Nantucket. 

However  alarming  this  accident  may  appear  upon 
the  log-book,  upon  an  examination,  which  has  been 
made  of  the  real  state  of  the  vessel,  by  persons  well 
skilled  in  seamanship,  they  have  reported,  in  the 
most  decided  manner,  '*  that  the  leaks  of  the  vessel 
were  not  of  so  serious  a  nature,  as  to  justify  the  mas- 
ter to  bear  up  for  a  port,  instead  of  prosecuting  his 
voyage."  The  excuse  of  the  leak  is  therefore  proved 
to  be  entirely  frivolous,  and  indeed  was  abandoned 
by  the  claimant's  counsel  on  the  last  argument. 

The  plea  of  a  want  of  water  is  not  new  in  courts 
of  Adiniralty,  to  account  for  a  deviaUon  from  a 
lawful  voyage,  and  particularly  for  entering  block- 
aded ports.  It  is  a  subject  which  has  been  fre- 
quently discussed,  and  the  law  relating  to  it  has 
been  settled,  under  almost  every  possible  aspect 
It  may  be  laid  down  as  a  general  principle,  that  the 
want  of  water  is  no  legitimate  excuse  for  a  deviation 
from  a  lawful  voyage,  where  it  might  have  been  pre-s' 
vented  by  ordinary  prudence,  or  where  the  master 
might  have  obtained  a  supply  without  such  devia*r 
tion.  We  have  only  to  apply  this  rule  to  the  cir* 
oumstances  of  the  present  case* 
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It  appears  from  the  lo|f,   that  on  the  15th  of     p,j^^ 
Aprils  when  they  ran  a  ground,   "  the  pilot  gave     ■■ 
orders  to  start  the  water,  which  was  immediately   ^^  ^\  ^'^^: 
done."      If  there  w^s   any   doubt  respecting  the 
quantity   of   water  which   wats  discharged,    it  is 
cleared  up  by  the  claim,   which  states  that  "  the 
pilot  directed  all  the  water^  except  three  casksy  to 
be  started,  in  doing  which  some  were  stove.    They 
came  too  as  soon  as  possible  to  fill  tl^e  casks.  After 
filling  two  casks,  they  found  the  water  quite  brack-^ 
iah  anfl  unfit  for  .use.    Afte^r  repairing  their  rigging, 
they  then  got  under  way." 

If  thi^  ^cQuqt  is  true,  it  is  clear  that  when  they 
commenced  their  voyage  from  the  Mississippi^  upon 
the  15th  of  Aprily  they  had  only  three  casks  of 
good  water.     Now  it  is  stated  in  the  log,  that  they 
V^ent  upon  allowance  of  water  of  three  quarts  a 
man,  upon  the  second  qf  May,  seventeen  days  after 
leaving  the  river.    Upon  the  17th  they  overhauled 
the   water  and  found   about  300  gallons,    which 
agrees  likewise  with  the  report  of  the  inspectors. 
Now  how  is  it  possible,  that  if  they  had  only  three 
casks  of  water,  after  leaving  the  Mississippi,  yet 
there  should  have  been  a  sufficient  quantity  to  have 
pupplied  p,  crew  of  sixteen  inen  for  about  a  month, 
half  that  time  too  without  any  limitation  or  restric- 
tion, and  yet  have  left  a  surplus  of  three  hundred 
jgallons?     This  problem,    which  I  stated  to  the 
jCouQsel  for  the  claimants,  they  were  unable  to  solve. 
The  twQ  facts   alledged  are  inconsistent,   one  of 
them  must  be  untrue  ^  and  as  th^  quantity  of  wat^r 
pn  board,  upon  the  seventeenth  of  May,  which  was 
pnly  the  day  before  the  capture,  is  fully  proved, 
the  other  part  of  the  statement  must  be  false,  aoA 
the  general  credibility  of  the  party  is  much  weak- 
JB^^d, 
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^2*^^^  Let  us  liowevef  take  the  case  upon  the  party*« 

own  statement)  which  must  be  aliowed'  to  be  ad* 


Jvisf  9$f  1813.  nainistering  to  him  an  ample  measure  of  justice. 
tTpou  the  examination  of  the  quantity  of  water, 
with  air  the  othiBr  circumstances  relating  to  it,  the 
conimissioners  appointed  to  inspect,^  are  of  opinion 
that  they  "  could  not  at  last  have  performed  the 
voyage  without  considerably  reducing  the  allowance 
of  water."  The  converse  of  this  proposition  there- 
fore must  be  admitted,  that  by  a  considerable  re- 
duction of  the  allowance  of  water,  they  niight  Ibve 
performed  their  voyage.  Sinc^  then,  they  S^  not 
enter  upon  an  allowance  till  after  seventeen  days, 
tnoUgh  they  knew  ot  the  deficiency  from  the  first, 
it  should  seem  that  if  they  had  gone  immediateFy 
upon  a  moderate  allowance,  they  might  have  com- 
pleted the  voyage  without  any  very  great  deduction 
from  the  usuaf  supply  of  water,  and  of  Course  with- 
out any  great  inconvenieuce.  to  the  crew.  It  ap- 
pears then  ^hat  if  they  had  taken  this  precaibtibn, 
which  prudence  suggested,  of  going  upon  an  afh) w- 
pnce,  when  they  first  were  aware  of  the  deficieiacy, 
that  they  might  have  completed  the  voyage  accord* 
ing  to  the  licence.  Without  however  coming  ab- 
isolutely  to  that  conclusi6n,  which  may  depehd  in 
some  d^ree  upon  other  suppositions,  thus  mdch 
at  least  may  be  inferred,  that  the  master,  by  Neg- 
lecting ^his  precaution,  did  not  do  all  which  was  in 
.  his  power  to  endeavour  to  complete  his  voyage. 

They  were  acquainted  with  the  defifcieocy  Of 
their  water,  and  the  inutility  of  that  which  they  had 
taken  in,  at  the  very  first.  In  t^e  be^hnii)^  of 
May,  for  four  days,  ihey  Vere  off  fb6  island  of 
Cuba,  aind  the  port  of  ihe  Jffavahndh,  and  at  ^^t 
time  the  want  of  water  engaiged  their  pfaLrtfctilar  at- 
tei|tion^  for  they  examined  into  the  state  of  it,  tlhd 
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wetat  on  an  allowance  upon  the  2d  of  JTo^.    By  the 
log,  on  the  1st  of  May,  they  ''  saw  land,  to  die 
west  of  the  Havannah^  tacked  ship  in  shore,  and 
al  eight  saw  the  fort:  at  port  Cab^mes^,  or  Marieir 
Oti  the  2d.  they  "  saw  the  Mora  castle,  bearing 
etet  by  gotrth,  distant  eight  leagues."    On  the  4th 
tiiey  '*  saw  tSie  island  of  Ctt^a,  bearing  from  sonth* 
east  to  sodth-west,  distance  off  shore  three  ot  fonr 
lesigne^.^   At  five  they  siaw  the  donble  headed  shot 
keys,  froAi  whence  the  master  took  his  departure  " 
]>nrring  the  whole  time  they  were  off  this  island,  the 
xkrinrd  was  favorable,  ''  moderate  breezes,  moderate, 
pleasant  weather,"  sometimes  '*  fbesher,"  and  some* 
times  ^  inclining  to  a  calm  "    The  island  and  its 
ports  weV6  to  the  sotrtbward,  and  the  wind  blew 
from  noi'therly  poiAts,    It  has  not  been  stated,  even 
in  argument,  that  there  would  have  been  any  diifi* 
culty  in  pfoctnring  Water  at  the  Havannah;  and  it  is 
ihus  proved  by  thfeir  own  log,  that  they  might  have 
gone  thither  with  the  greatest  facility,   and  thus 
have  been  ehdbled  to  pursue  their  original  destina- 
tion.   Their  going  therefore  to  apdrt,  in  the  United 
Sidlesj  was  not  an  act  of  necessity,  but  was  their 
own  Toltrritary,  nncohstr^ihed,  measure. 
I  condemn  this  tessd  and  cai^o. 


Tlie 


The  Schboder  Belle,  Steinhav^r. 


Julff  tS,  1814* 


The  excuse  for 
deviation 


ALieenee  case.    Thi*  vessel  sailed  from  Phila-  . 

detplda  for  Cadiz,  uhived  at  Mndeira,  dis-  frooTa  ucence 
(charged  the  cargo  thtire,  and  was  taken  upon  her  ]uockX'*^f 
iretum.  The  reasons  alledged  for  going  to  Mudeira,  ^^*'«^- 
^d  discharging  the' cargo,  were  a  leak  and  want  of 
water,  and  that  the  government  there  refused  a 
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^w^"*'  clearance,  and  compelled  the  master  to  unload  aA^ 
—    sell  his  flour,    the  place  being  in  want  of  that 

The  court  was  of  opinion  that  the  excuse  was 
neither  proved  nor  sufficient  That  no  accident  had 
happened  but  the  loss  of  two  casks  of  water,  which 
were  said  to  hav^  beep  spoiled  by  the  ^ea  water, 
that  Tcssels  ought  to  be  better  supplied  than  to  be 
distressed  by  such  small  accidents,  and  (hat  if  they 
had  had  a  sufficient  quantity  at  first  it  could  not 
have  been  so  reduced.  As  to  the  leak,  though  the 
claim  alledged  that  considerable  repairs  had  been 
done  at  Madeira  on  that  account,  yet  nothing  of 
the  kind  appeared  in  the  log,  which  was  very  well 
kept,  and  particular,  giving  an  account  of  the  work 
each  day,  and  which  was  only  stated  to  be  '?  re-; 
pairing  the  sails,  scraping  and  paii^ting  the  Tesse), 
and  such  trifling  works."  Nof  were  there  on  board 
any  bills  of  the  cbaiges  said  to  have  been  incurred 
for  these  repairs,  apd  which  were  to  be  pc^id  by 
Messrs,  Gordon^  but  must  have  been  examined  by 
the  master,  aqd  some  account  of  them  brought 
with  him  for  the  satisfaction  of  his  owners.  And 
with  respect  to  th^  detention,  thp  }og-book  \^  af; 
variance  with  the  claim.  The  claim  states  that  it 
was  in  consequence  of  the  refusal  of  a  clearance, 
and  being  obliged  to  land  his  cargo ;  but  the  log, 
after  stating  that,  on  the  13th  of  Aprils  an  American 
privateer  had  informed  them  that  **  he  had  had  an 
engagement  with  an  Algerine^  and  believed  they 
were  out  in  numbers,"  the  masti^r  ^'judgii^g  the 
4anger  of  proceeding  to  Cadiz  too  great,  conclude 
to  dischaige  ^t  Madeira''  Nothing  here  appeared 
of  any  refusal  of  a  clearance  or  compulsion,  though 
.the  log  being  written  at  the  timf^  was  most  likely  ^(f 
jjiye  the  true  reasons. 
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I  do  not  tiiiuk  it  necessary  to  enter  into  the 
question  of  blockade,  but  I  am  inclined  to  think 
that  there  was  no  breach  of  blockade  iq  this  case. 
JEgg  harbour,  to  which  this  vessel  was  going,  was 
not  within  the  limits  of  the  blockade  of  the  Dela- 
ware,  being  30  miles  to  the  northward  of  cape  May, 
the  northern  point  of  the  mouth  of  that  harbour; 
s^nd  considering  that  the  vessel  was  in  ballast,  and 
other  circumstances,  the  account  given  by  the 
master,  that  he  was  only  running  along  the  coast 
to  obtain  a  pilot,  is  deserving  of  some  credit  The 
▼easel  was  condemned. 

In  the  evidence  in  this  case  it  appeared  that  Sidr 
mouth's  licences^  as  they  are  technically  called,  sold 
for  1500  dollars,  aqd  Forster's  licences  sold  for 
200  dollars. 


539 


Tlie  Schooner 
Brllr. 

'  f  .  ■■. 

July  S5,  1815. 


The  Carlotta,  Carvalho. 


^Miff  96,  1813. 


cient. 


Judgment.— Dr.  Croke, 

THIS  Portuguese  vessel  sailed  from  Oporto  bound   Blockade  of 
to  Philadelphia ;  and  there  are  two  questions,    excnie  iiuaffi- 
the  one  of  blockade,  the  other  of  contraband. 

Meeting  with  bad  weather  she  put  into  Porto 
fticOy  where  she  sold  her  cargo,  and  took  the 
present  cargo  on  board,  with  which  she  was  pro- 
ceeding to  Philadelphia,  when  she  was  captured. 
No  blockade  of  the  Delaware  existed  when  the 
vessel  left  Oporto,  which  was  upon  the  25th  of 
October  ;  but  as  the  owners  are  answerable  for  the 
acts  of  the  master,  if  it  appears  that  he  was  ac* 
quainted  with  the  blockade  before  he  left  Porfo 
JRico,  the  consequence  of  it  must  fall  upon  thnif 
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CAMLmjk.     vessel  and  cargo.     He  sailed  from  thence  upon  the 

19th  of  May.     Public  notification  was  made  of  the 

Mf  f6, 181  •  intentiQu  of  }jig  Majesty's  government,    that  the 

blockade  should  take  place  upon  the  6th  of  Fe^ 
bruary.  Sir  John  Warren  issued  a  proclamation, 
that  he  had  ordered  the  vessels  under  his  command 
to  blockade  that  port  in  execution  of  the  order, 
and  the  actual  blockade  thus  commenced. 

These  facts  must  have  been  known  at  Porto 
Rico^  so  near  the  scene  of  action.  It  has  been 
argued,  that  great  latitude  was  given  to  the  Ame^ 
ricatis,  with  respect  to  blockades  in  Europe,  on 
account  of  the  distance;  and  undoubtedly  the  same 
favour  would  be  shewn  to  the  subjects  of  European 
neutral  countries,  and  that  this  vessel  therefore 
might  have  gone  to  the  neighbourhood  of  the  I>e- 
laware  to  enquire  respecting  the  blockades  in  Ame^ 
rica.  But  this  is  not  in  reality  a  voyage  from  £«- 
rope,  but  from  Ptrrlo  Rico^  where  the  cargo  was 
taken  in.  £veu  admitting  the  liberty  granted  to 
-  the  Americamj  in  its  fullest  extent,  to  apply  to  this 
case,  and  that  the  voyage  was  from  Europe^  they 
could  not  have  sailed  to  the  mouth  of  the  blockaded 
port,  to  enquire  of  the  vessels  there  stationed,  and 
to  have  gone  in,  as  the  master  swears  was  his  in* 
tcntioQ,  "  only  if  permitted."  As  the  vessel  went 
to  Porto  Rico,  which  is  within  the  reach  of  speedy 
intelligence  from  the  port  in  question,  that  was  the 
place  to  have,  made  the  necessary  inquiries.  Ac* 
quainted  as  the  master  must  have  been  with  the 
order,  and  the  proclamation,  evjsn  if  any  doubt  re- 
mained whether  a  blockade  was  really  carrying  on, 
he  ought  to  have  stayed  there  till  he  coqld  have  re- 
ceived information  as  to  that  fact.  Sailing  in  the 
face  of  those  documents,  and  finding  the  JDelaware 
blockaded,  the  master  has  been  guilty  of  a  breach 
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of  that  blockade,   and  was  properly  capt«red  hy     -j^^^ 
the  blockading  squadron.  -m 

The  question  of  contraband  is  now  unnecessary.   ^*^  ^  ^^^ 

I  condemn  both  ship  and  cargo. 


The  GusTAVA,  Swenberg.  jH/y  u,  wis. 

Judgment.— Dn  Croke. 

THIS  vessel  and  cai^o,  which  consists  of  pro-   Aiiedged  pnr. 
visions,  have  been  claimed,  as  Swedish  pro-   ^J^/ftJ^JJl^ 
perty,    for  Emanuel  Ray,  of  the  island  of  Saint   J2JJ^„^J. 
JSarlholomew,  by   the  supercargo,  Ebenezer  Clap,    S«dt«fc  tm- 
of  Boston,  together  with  his  own  adventure. 

He  states  in  his  claim,  that  Ray,  being  at  New 
York,  gave  him  a  power  of  attorney  to  purchase  a 
brig,  that  in  consequence  he  bought  this  vessel  of 
Silas  Pennyman,  loaded  her  on  Ray's  account  for 
the  present  voyage  to  Madeira,  went  in  her  as  a 
supercargo,  and  from  thence  she  was  to  go  to  St. 
Bartholomew. 

It  is  a  general  rule  that  a  neutral  may  purchase  a 
vessel  of  the  enemy  during  the  time  of  war.^  The 
order  respecting  France  only  has  formed  an  excep- 
tion to  it,  and  that  was  merely  a  retaliatory  mea- 
sure, on  the  part  of  the  British  government^  in  con- 
sequence of  a  similar  order  by  the  French  govern- 
aient.  Such  purchases  may  be  perfectly  fair,  biit  . 
experience  has  proved  that  they  are  frequently 
niere  deceptions,  for  the  purpose  of  carrying  on  the 
enemy's  trade,  under  a  neutral  appearance.  It  is 
required  therefore  in  all  such  aiiedged  transfers,  that 
iStii  #h6le  Should  be' cleaHy  and  MIy  proved,  itind 

*  Set  ««dir  ia  cotoNfl,  idtti  of fJUfsionr^,  i|ai^  m  tlm.hffaJiaL/Q. 
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oJ^rA,  wkbout  any  farther  authority,  and  witboat  any  aott 
Mait6»uiS:  ^^  direction,  or  obligation,  that  the  vesse}  should 
ever  yisit  the  ports  where  the  pretended  owner  re- 
sided, unless  Mr.  Clap  should  happen  to  be  so  dis^ 
posed.  There  is  one  part  of  these  instructtons  per- 
fectly inconsistent  with  any  ownership  in  Kajf. 
After  directing  Ckq^  to  go  to  Madeira^  or  SC  B^r^^ 
tkoiameufs,  or  any  where  else,  be  adds,  that  if  Mr» 
Clfap,  under  this  wide  authority,  should  take  it  into 
bis  head  to  *'  choose  to  go  to  St.  Bartholomew' b^  he 
is  advised  to  ^'  consult  our  house,**  that  is  the  bouse 
of  Ray.  How  could  it  enter  by  any  poesibility 
into  the  mind  of  an  owner»  writing  to  his  own  agents 
to  give  any  instructions  In  case  he  came  to  the  j^ace 
of  bis  own  residence^  that  he  should  apply  to  him- 
sdf?  The  rlainianf s  counsel  have  endeavouied  to 
obviate  this  objection  by  supposing  that  Ray  would 
be  still  in  the  United  States,  and  that  this  wa;^  there- 
^re  merely  a  direction  to  apply  to  hia  commercial 
bouse,  in  bis  absence.  I  think  that  thia  would 
aearcely  account  for  the  direction^  if  it  were  true  ; 
but  it  appears,  in  the  same  letter  of  instructions^ 
that  Rujf  was  about  to  retqm  home  immediately  ; 
fer  be  tells  Clap  not  to  write  to  him  at  Neto  York, 
^'  as  be  should  be  returned  before  be  received  the 
letters ;"  and  the  supercargo  states  that  '*^he  waa 
going  to  return  when  he  last  heard  from  bim.'^ 

Even  if  it  were  possible  to  consider  this  as  a 
bona  fide  sale,  the  vessel  is  not  documented  and 
navigated  as  a  Swedish  vesseL  The  treaty  of  1661 
is  still  in  force,  and  has  been  recognized  aod  con* 
firmed,  in  all  later  treaties  between  the  tvi(0  coun- 
tries. ^*  Least  enemies'  property  should  be  con* 
cealed  tmder  the  disguise  of  friends,'*  there  are 
many  very  particular  stipulations  in  that,  treaty, 
artidethe  12tb,  as  to  tiie  safe  conducts,,  passports^ 
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and  certificates,  under  which  vessels  and  eoods  are     ^  "^^ 

to  sail,  wbicb  are  to  be  signed  by  tbe  magistrates  or    

commissioners  of  the  customs,  and  a  form  of  certt-  ''^  **'  ^®*** 
ficate  to  be  observed  is  introduced  into  the  body  of 
the  treaty.  And  by  a  late  treaty  in  1801,  article  7, 
**  to  obviate  all  the  inconveniences  of  bad  faith/'  it 
is  established  **  as  an  inviolable  rale''  that  any  vessel' 
*^  to  be  considered  as  the  property  of  the  country 
whose  flag  it  carries,  must  have  on  board  the  papers 
and  passports  in  due  and  perfect  form,  and  that  every 
vessel  which  shall  not  observe  that  rale  shall  lose 
all  right  to  protection."  Now  this  vessel  had  not 
any  passport  on  board;  Clap  indeed  has  sworn  that 
there  was  a  regular  passport  at  St.  Bartholomew's. 
How  he  should  have  known  it  does  not  appear,  but 
if  it  really  existed,  this  vessel  could  derive  no  benefit 
from  it,  as  it  was  not  on  board,  which  is  not  only 
required  by  the  law  of  nations,  but  the  former  treaty 
expressly  stipulates  that  vessels  **  shall  be  furaished 
tn  their  voyages  with  them,  and  Ihe  lattet  treaty 
says,  that  '*  the  vessel  must  have  them  on  hoard." 
The  certificates  firom  the  Swedish  consul,  and  the 
commercial  agent  in  the  United  States^  cannot  be 
considered  as  passports.  I  never  understood  that 
such  persons  had  authority  to  issue  those  national 
documents,  and  indeed  they  are  not  so  considered 
by  the  supercargo,  as  he  refers  for  the  real  passport 
to  that  supposed  to  be  at  8t  Bartholomew's.  A 
vessel  indeed^  purchased  in  a  foreign  country,  could 
not  be  iuraished  with  the  full  and  regular  national 
documents,  till  they  went  to  their  new  country,  and 
till  they  could  be  procured,  such  consular  certifi* 
cates  might  serve  as  a  protection.  But  a  vessel, 
under  such  circumstances^  would  be  bound  to  go 
home  to  the  country  whose  character  she  had  ac« 
quired,  to  procure  them.    In  a  direct  voyage  for 
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that  purpose,  such  certificate  might  be  sufficient. 
But  in  this  case  the  vessel  nvas  not  ouiy  not  going 
^ixectiy  to  the  island  of  her  owners^  and  was  making^ 
an  intermediate  voyage  to' Madeira^  but  there  were 
no  positive  directions  from  the  owner  to  go  there  at 
all,  and  it  rested  entirely  upon  the  will  ^nd  pleasure 
of  Mr.  Clap  whether  she  should  ever  visit  the  terri- 
tories of  the  sovereign  of  the  alledged  owner,  and 
the  benefit  of  whose  flag  she  claimed. 

Under  every  aspect  this  vessel  and  cargo  are 
liable  to  confiscation. 


September  6tht 
1813. 


The  Arab. 
SuNTEKCE.— Dr.  Croke. 


purUk  19  not 
coiuprebcoded 
rit. 


Aiicemc  cannot   XT  PON  the  former  hearitts:  of  thia  casCj  when 

protect  prupertj       ■    J  -■      ■»  i     • 

nrhen  tbe  iin-  ^^  farther  proof  was  ordered^  I  stated  it  to  be 
entitled  to  every  favourable  coasideration.  The  two 
Teasels  in  which  this  flour  had  been  taken^  having 
been  destroyed  by  the  captors,  together  with  nearly 
all  the  papers  belougiog  to  them,  aod  this  part  of 
their  cargoes  transhipped  into  the  Arab,  under  a 
defect  of  documents  which  was  occasioned  by  the  act 
of  the  captors^  nothing  more  could  be  required  of 
4he  claimants  than  the  best  evidence  which  the  nature 
of  the  case  will  admit. 

The  licenses  under  which  those  two  vrasels  had 
'sailed  having  perished,  certificates  of  their  contents 
from  the  secretary  of  the  province,  through  whose 
office  they  passed,  have  been  received  as  admissible. 
8o  with  respect  to  the  proof  of  the  identity  of  the 
floqr^  the  affidavits  produced^  corresponding  with  the 
marks^  though  an  inferior  species  of  evidence,  have 
been  allowed  to  be  sufficient. 
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It  has  been  alledged  tlitt  these  Teisels  sailed  just     Tbi  AttA%. 
.  whea  the  licenses  were  abovt  to  expire^  one^  mne    somber  e^ 
days  onljr^  and  the  otber^  twenty  days^  before  their        iBia. 
expiration.    Under  the  fair  latitude  which  is  allowed 
for  the  execution  of  these  instruments^  I  cannot  think 
that  this  alone  can  be  considered  as  a  fatal  departure  • 
from  the  terms  of  them^  especially  if  satisfactory ' 
reasons  could  be  j^ven  for  the  delay. 

But  the  aflowance  to  be  made  in  favour  of  the . 
claimants  extends  no  farther  than  to  the  proof  of  the  * 
facts.     These  being  once  ascertained,  the  same  rales 
of  law  are  applicable  to  them  as  to  other  eases.    The  ^ 
substance  of  the  licenses  being  proved^  they  are  liable 
to  the  Mtme  construction  as  if  the  licenses] .had  not 
been  destroyed.    The  burning  of  the  ressels  might 
render  the  captors  liable  to  damages^  provided  the 
seMsure  had  been  unlawful^  )mi  it  cannot  affect  the 
legality  of  the  seizure  itself. 

The  Court  has  already  decided  in  some  late  cases, 
that  a  license  can  only  protect  those  who  are  de^- 
signated  in  it.  This  property  is  claimed  by  Wood- 
ward,  but  the  licenses  were  solely  in  the  names  of 
Reynolds  and  Co.  and  Moody  aad  Co. ;  Woodward 
not  being  in  partnership  or  couoexion  with  either  of 
those  mercantile  houses. 

Neither  Reynolds  nor  Moody  were  the  importers  of 
this  flbur^  hot  Woodward.  There  was  no  bill  of 
lading  to  them^  the  goods  were  consigned  in  the  bills 
of  lading  to  Woodward,  who  was  himself  on  board. 
Moody  in  hts  affidavit  has  not  stated  that  the  flour 
was  to  be  consigned  to  him^  or  that  he  had  any  sort 
of  connexion  with  it.  Reynolds  has  sworn  that  at  the 
time  be  delivered  th6  license  to  Woodward  he  told 
hiin  that  the  vessel  should  be  consigned  to  him^  btft 
from  his  mode  of  stating  it^  it  is  evident  that  this  pro- 
mise was  not  made  tiU  after  the  license  was  actually 

dN3 


548  CASES  DETERMINED  IN  THE 

The  Aral  deliTcred^  and  therefore  was  no  part  of  the  conditions 
Siptgg^^^^^  upon  which  the  license  was  procured^  and  in  fact  no 
1813.  sueii  consignment  was  made.  All  the  letters  prove 
that  the  onlj  concern^  which  it  was  proposed  that 
Reynolds  should  have  in  the  business^  was^  that  ia 
case  Woodward  did  not  arrive  himself  with  the 
cargo^  Reynolds  should  act  as  his  agent,  under  the 
controul  too  of  Mr.  Dwalf,  who  had  a  power  of  at- 
torney to  act  for  him.  Neither  Reynolds  nor  Moody 
therefore  can  be  considered  as  the  importers. 

Woodward  was  the  real  importer,  but  he  is  not  in* 
eluded  in  the  license.  It  is  however  sworn  both  by 
Reynolds  and  Moody  that  they  procured  these  licenses 
for  Woodward,  and  therefore  it  has  been  argued  thai 
though  not  mentioned  by  name,  he  was  virtually 
comprehended  in  it,  and  the  case  of  the  schooner 
Nymph,  which  was  restored  by  this  Court  upon 
similar  grounds,  has  been  quoted  as  decisive.  That 
was  a  case  in  which  Joseph  Austin,  a  British  subject, 
claimed  a  vessel  and  cargo,  and  deposed  tbat  he  pro* 
cured  a  license  from  Sir  John  Coape  Sherhrooke; 
that  when  he  obtained  it  he  requested  to  have  U  made 
out  in  the  name  of  William  Stairs,  because  he  was 
desirous,  for  certain  reasons  which  he  stated,  tbat  his 
own  name  should  not  appear,  and  the  license  was 
never  out  of  his  possession. 

That  case  differs  most  essentially  from  the  present. 
Though  the  license  was  in  Stairs's  name,  it  was  ob- 
tained by  Austin  himself  in  person  from  the  secretary, 
who  perfectly  understood  that  the  license  was  granted 
in  reality  to  Austin.  This  brought  it  precisely 
within  the  reasons  of  the  case  of  the  Christina 
Sophia,*  where  the  party  swore  that  he  intended  to 
include  the  several  claimants  under  a  license  for  him* 

^  Quoted  Hi  Rob.  i.  p.  2^4. 
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self  and  Co.  and  the  Court "  acceeded  to  the /aoour-  ne  Am^a. 
able  suggestion  that  the  Irish  goTerDmeat  might  be  Z — '. — T 
apprized  of  this  intention/'  In  the  Nymphe,  the  ibis. 
secretary  was  actually  apprized  of  the  intention  of 
the  applicant^  and  granted  the  license  in  the  name  of 
Stairs,  professedly  for  the  use  and  benefit  of  Austin. 
In  this  case  it  is  not  asserted  that  Woodward  was  in* 
tended  to  be  comprehended  under  the  designation  of 
Reynolds  or  Moody  and  Co.  or  that  the  government 
was  apprized  of  it.  Nor  would  the  facts  bear  out 
such  an  assertion.  It  is  notorious  that  both  Reynolds 
and  Moody  were  engaged  in^  license  jobbing,  that 
they  procured  them  from  government^  and  afterwards 
disposed  of  them  as  they  could  find  purchasers^  some 
in  this  country^  and  others  were  transmitted  for  sale 
to  the  United  States.  So  little  reason  is  there  to 
believe  that  these  very  licenses  were  taken  out  spe- 
cially for  Woodward,  that  neither  Reynolds  nor 
Moody  have  ventured  to  swear  positively  that  these 
were  the  very  licenses  which  they  delivered  to  Wood^ 
ward;  they  can  only  state  their  belief  that  out  of 
many  licenses  which  they  took  out  from  time  to  time^ 
and  other  circumstances,  thqr  believe  these  to  have 
been  the  same  licenses.  Nor  is  there  any  suggestion 
that  the  governor  or  secretary  was  apprized  that 
they  were  intended  for  the  use  and  benefit  of  Wood- 
ward. 

After  the  license  had  been  obtained,  there  is  some» 
thing  unaccounted  for  in  the  manner  in  which  it  was 
used.  These  vessels  commenced  lading,  as  is  stated 
in  the  claim,  in  Octob^,  and  he  then  procured  li« 
censes  from  Sir  John  Borlase  Warren,  and  Sir  John 
Coape  Sherbrooke.  These  licenses,  whether  origmally 
valid  or  not,  must  have  expired  in  January,  for  nont 
of  them  were  granted  for  longer  than  three  months^ 
The  present  licenses  were  obtained  in  January,  and,. 
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TbeAmAB.     afl  is  swofo  bj  Woodword^  foT  these  very  cargoes^ 

1815.  Woodward  was  hi  the  United  States  with  those  Utter 
liceotes  in  hb  pocket,  his  two  vessels  sailed  without 
theoEij  with  the  two  old  expired  licenses.  When  thej 
bad  sailed  out  of  Baliitnore,  thej  were  ordered  back 
by  some  of  the  squadron  oflf  that  port.  Finding  that 
the  old  liceoses  were  insufficient^  which  he  must  have 
jknown  before^  be  then  sent  forward  the  two  new 
licenses*  with  which  the  vesseU  again  sailed  upon  the 
4th  of  April.  It  is  evident  therefore  that  though  he 
has  sworn  that  these  licenses  were  obtained  solely  for 
these  two  vessels^  that  he  attempted  to  send  them  on 
their  voyage  without  them.  Why  they  were  not  p«t 
on  board  these  vessels  originally,  and  not  till  other 
means  bad  been  tried,  and  so  late  when  they  were 
near  expiring,  has  not  been  ei^ilained.  It  it  scinely 
probable  that  Woodward  should  have  kept  them  by 
htm,  and  have  ventured  the  loss  of  his  cargoes,  witk- 
out  any  assignable  motive.  There  is  strong  reason  to 
believe  that  some  improper  use  was  made  of  them  in 
the  intermediate  time,  because  otherwise  Woadaoard'e 
conduct  it  perfectly  inexplicable. 

I  have  stated  these  circumstances  in  answer  to  the 
au^estioos  of  counsel^  who  have  endeavoured  to 
.excite  the  eomptssion  of  the  Court  in  f«vour  of  the 
claimant,  by  representing  him  as  a  young  mam  who 
had  been  innocently  led  into  difficuHiea  through 
incBperience  and  inadvertence*  On  the  contrary,  it 
is  clear  that  this  license  has  not  been  used  in  a  mao<- 
ner  conflitleet  with  good  faith,  and  that  there  is  no 
flihall  rea9on  to  believe  that  it  has  been  i^lied  to 
other  purposes  than  what  appear  upon  the  face  of  the 
transaction.  But  be  that  as  it  may,  these  licenses 
can  be  no  protection  to  the  property  cliumed^  and 
which  I  thectfore  condemn  to  the  captor. 
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(Mitchetl'8  Case.) 

Sentence.— Dr.  Croke. 

rr^ His  yemeh  with  a  eargo^if  floiir^  k  ike  propertj   Commuiden 
■'^    ef  an  enemj.     It  is  therefone  liaUe  to  confisca-   cootracts  with 
tion  unless  it  is  protected  by  the  ctf  cumstaooes  of  the   ^emj  for  the^ 
ea»e.  ^:L'^^ 

A  proiectioii  is  elaiiDed  for  her,  under  a  sort  •#  JJ^ScTtb^m  m 
pasflfTort  from  Sir  Thomas  Haf4y,  who  commanded  >och  tmnsac- 
th^  Moekading  squadron  id  tbe  Cheeapeaki,  and  the 
preceding  transactions  which  lead-  to'  it. 
'  It  may  be  necessafy  t^  state  from  aii  accredited 
writef  upon  the  law  of  nations,  tho  Ibandation  upon 
which  protections  of  tilts  nature  depend. 
•  f^aff^eaySi  in  general,  that  the  oMigatiMi  of  ob« 
eerfhig  the  latth  of  promises  towards  tiie  enemy  is 
naore  neeessary  thafn  even  in  peace,  and  should  her 
sacred  between  enemies^  in  the  course  of  war.  Of 
tliese  conventions  are  traces,  general  or  ^pavtienlarj, 
nd  the  latter  may  relate  to  hostile  acts,  or  to  imU^ 
vidUal  persons,  f  To  render  an  agreement  of  this 
kind  Yalid,  it  must  proceed  from  a  compiilecit  atit&o* 
ilty  ;  origioally  from  the  sovereign,  but  if  there  be 
to  special  order  from  him,  tovery  commnder  is  pre* 
ramed  to  be  invested  with  all  the  powers  nectessaty' 
for  Ihe  proper  exercise  of  his  functions,  and  witli 
whatcTer  is  a  natural  eonsequeoce  of  his  appoin^nent. 
It'  is  necessary  that  commanders  should  have  Ao 
[iower  of  'concluding  particular  trucoB,  and  it  is 

•  Lbf.  III.  c  10,  $  ir4,  t  Lis.  III.  c.  zti.  (  S35,  &c 
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Vkt  Two      therefore  liaturallj  presumed  that  a  geneiml  or  com* 
*^"  **     maoder  in  chief  is  invested  with  this  power.     Such 


Sipiember,  troces  engage  the  faith  of  the  nations.  If  indiTi* 
duals  infringe  a  trucoj  the  public  faith  is  not  violated, 
but  the  offenders  should  be  compelled  to  make  m 
complete  reparation. 

Another  species  of  conventions  in  war,  of.  much 
the  same  nature^  are  passports,  which  are  a  privilege 
given  to  certain  persons  to  go  and  return  in  saliety  ; 
or  for  certain  things  to  be  transported  in  safety. 
The  prince  may  intrust  to  his  officers  the  power  of 
granting  passports,  either  by  an  express  authority, 
or  in  consequence  of  the  nature  of  their  functioBs, 

These  principles  are  applicable  to  the  present  case. 
The  vessels  which  were  carrymg  on  the  blockade  of 
the  Chesapeake  were  greatly  in  want  of  flour.    Aa 
agreement  was  therefore  made  by  Captain  OHur 
with  the  present  claimant^  an  Americmh  to  bring  two 
oargoes  of  flour  from  the  United  States  for  the  use 
of  the  squadron.    He  accordingly  procured  them, 
but  when  he  reached  ih^  British  squadron.  Captain 
Oliver  was  gone  off  the  statioi^  md  the  vessels  then 
there  stationed  were  not  at  that  time  in  want  of  Anit. 
Sir  Thomas  Hardg,  who  had  the  command  of  the 
squadron,  therefore  gave  a  passport  to  JUttcketl,  to 
proceed  with  his  vessel  to  Haltfax,  in  the  course  of 
which  voyage  he  was  ci^tured. 

The  agreement  with  Mitchell  was  entered  into  bj 
a  competent  power.  Captain  Oliver  had  either  the 
comnumd  of  the  squadron,  or  must  be  presumed  to 
have  acted  under  the  authority  of  the  commander. 
If  a  power  of  making  such  agreements  is  vested  in 
commanders  in  any  case,  it  must  surely  belong  to 
them  for  the  purpose  of  procuring  necessaries  for  the 
forces  under  their  conunaad.    They  have  no  auth^ 
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rity  to  grant  passports  to  license  the  trade  of  the      tiwTwo 

enemy  in  genera^  or  for  any  purpose  not  connected    . L 

^with  their  own  service,  but  they  must  have  the  power 
of  entering  into  contracts  with  the  enemy,  and  grants 
ing  passports  to  supply  the  wants  of  their  vessels. 
The  contract  made  by  Captain  Oliver  with  MitcheU 
is  clearly  proved.     When  he  had  performed  his  part 
of  it  by  bringing  the  flour,  the  officer  who  had  en- 
tered into  the  contract  was  gone,  the  flour  was  no 
longer  wanted.    What  couid  be  done  by  the  com- 
mander   upon  the  station  ?     It  was  impossible  for 
JUitchell  to  return  with  his  cargo  to  the  States.    As 
it  was  brought  under  a  contract  made  with  compcitent 
authorities  of  the  British  nation,  he  was  intitled  to 
farther    protection.    Sir   Thomas   Hardy  therefore 
gave  him  a  passport  to  Halifax,  where  the  cargo 
might  still  be  purchased  for  the  use  of  the  Brititk 
navy,  or  at  least  for  the  general  benefit  of  that 
colony. 

This  cargo  wis  fherofore  protected  under  the  ori* 
ginal  contract,  and  since,  und^  all  the  circumstsneet 
of  the  case,  tiie  subsequent  passport' was  founded  upon 
it,  and  the  primary  object  having  been  defeated,  was 
the  best  mode  of  proceeding  which  could  be  adq>ted« 
I  am  of  opinion  that  the  faith  and  honour  of  the 
British  nation  are  pledged  to  the  restitution  of  tUs 
vessel  and  cargo. 
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sa^tmher  i6tb«  The  F^MHT  ud  tiic  Plovcb  Bot. 

Sbwtbncb— Dr.  Crake. 

Euisomwhen  ri^HIS  U  a  cftse  respecting  a  ram  of  money  wUch 
thrpriJ  A^^'  ""-  has  been  paid  into  tUs  Courts  by  Captain  Stmck^ 
pole,  of  the  Statira.  He  states  m  tbe  affidavit,  diat 
wfaibt  be  was  engaged  in  tbe  blockade  of  tbe  Ddm^ 
ware,  be  fell  in  with  and  seised  a  vesid  called  the 
Panntf,  which  bad  sailed  ont  of  one  ef  tiie  blorlrnfcd 
ports,  bot  not  being  able  to  spare  any  of  hit  sailon  to 
man  tbe  prbe,  without  weakening  his  crew  so  mudi 
as  to  injure  the  serTiee  of  his  fessel,  and  being  there* 
fore  nnder  the  necessity  of  abandoning  her,  he  agreed 
with  fhe  master  to  let  her  go  upon  tbe  paynrnt  of  a 
snm  of  Money,  wUek  he  aecoedingiy  reeeived,  and 
has  now  paid  into  Court. 

This  is  ^direct  case  of  ransom  whioh  has  been  pro- 
hibited by  ilie  Pkriae  4ct  nndet  a  Imrfr  pemdty.  U 
b  a  pmctioe  whieb  is  benefieial  to  Ae  enenqr*  UQ«* 
f  iona  to  this  coontry,  and  tends  in  some  raeasuie  to 
defeat  the  pnrpoKs  of  war.  It  is  the  olgect  of  all 
war  to  oempel  the  enemy  to  entfr  into  tetms  of  wib- 
•en  and  jnetiee,  amongst  odier  nieans>  by  eeizing  hia 
property  and  distressing  his  trade.  Bat  tbtt  offsets 
of  capture  directed  to  this  object  are  counteracted  by 
admitting  Tessels  and  cargoes  to  be  ransomed— 410 
master  will  ransom  his  vessel  and  cargo  unless  he 
conceives  it  to  be  for  his  advantage^  that  is^  that  the 
property  is  worth  more  than  the  ransom^  and  the  dif- 
ference id  so  much  gained  to  the  enemy.  It  is  an 
object  of  the  war^  likewise^  to  impede  and  destroy  tbe 
enemy's  commerce  by  depriving  him  of  his  vessels 
and  Uie  commodities  which  are  the  articles  of  trafficj 


COURT  OF  VICE-ADMIRALTY.  bib 

but  upon  a  ransom  tliese  ve  both  agaki  resided  to     ^^^^^^ 

bllD.  Plqvoh    Bot. 


Sqfttmber  iOtih 


Wb^p  a  captor  thurofona  is  unable  to  secure  a 
prize  and  send  it  into  port^  though  the  ransom  may   '^'^ms. 
be  more  beneficial  to  himself^  it  is  more  consistent 
with  the  policj.of  war  and  the  benefit  of  the  country, 
to  destroy  it. 

A  power  of  ransoming  is  likewise  subject  to  great 
abuses.  Vessels  may  be  seized  contrary  to  law  for 
the  mere  purpose  of  exacting  a  sum  of  money^  which 
perhaps  the  master  would  rather  pay  than  suffer  de- 
lay and  detention.  Even  when  a  seizure  is  justifi* 
able^  under  colour  of  the  ransom^  secret  oompromiaes^ 
collusions^  and  clandestine  restitutions  might  be  made 
of  a  fraudulent  nature. 

For  these  reasons  ransoming  has  been  considered  as 
an  improper  practice ;  and  it  is  enacted  by  the  Prize 
Act^  that  if  any  commander  shall  ransom  any  ship  or 
cargo^  he  shall  forfeit  and  suffer  such  penalty  or  fine 
as  the  Court  shall  adjudge^  not  exceeding  the  sum  of 
one  huninod  pounds;  and  the  commander  of  a  pri- 
vate ship  shall  likew/ise  forfeit  his  letter  of  marque. 
And  I  apprehend  that  the  money  received  for  ransom 
must  be  condemned  to  His  Majesty  for  such  miscon* 
duet  on  the  part  of  tbe  captnn.  There  i^  however, 
an  exqsptMHi,  in  tbe  case  of  extreme  neoesstfy^  to  be 
alluw^  W  ^  Court  of  Admiralty;  and  it  rests 
thoMfore  with  the  Court  to  determine  whether  the 
circumstancee  compose  such  a  caee  as  to  bring  it 
within  the.^tception. 

Certaiolyi  in  this  case,  there  is  not  the  most  die* 
taot  suspicions  of  any  thing  like  connivanee>  or  im- 
proipriety  in  the  conduct  of  tbe  commAnden  It 
would  have  been  highly,  unjustifiable  to  have  weakr 
eued  the  crew  of  his  veesel  so  as  to  raider  her  less  fit 
f«r  pvfiBtfmips  ^^^  duties  required  of  him  in  Uia 


556 


The  Favwt 

and  The 

PtOVOR    BoT. 


Siptembir  SOtb, 
1813. 


CASES  DETERMINED  IN  THE 

Majesty's  service.  This  does  in  some  measure  com* 
pose  a  case  of  moral  necessity,  which  I  think  mij^t 
justify  this  proceeding,  though  perhaps  not  literally 
a  case  of  extreme  necessity.  In  giving  this  extension 
of  the  words  of  the  act,  the  decisions  which  have 
been  given  by  some  other  Courts  of  Vice- Admiralty 
in  similar  cases,  which  have  occurred  respecting  other 
ships  in  the  same  squadron,  and  which  were  consi- 
dered as  the  rule  and  guide  for  the  rest  of  His  Ma* 
jesty's  ships,  and  decided  the  conduct  of  Captain 
Stackpole  upon  this  occasion,  have  had  considerable 
weight. 

I  condemn  this  property  as  lawful  prize  to  the 
StaHra. 


1811. 


The  Roscio^  J.  Jomc  Carrac,  Master. 


Sevtbnce — Dr.  Croke. 


aaimibrda.  riiHIS  vcsscl  was  taken    close  to  the   Western 

rfelTbV""  -*-    Mands  on  the  15th  June,  by  the  Dover,  the 

capmre'^re-**^  Afo^omewe  and  the  Regulus  being  in  sight,  and  or- 

jected,  there  dcrcd  for  HaUfox,  under  the  care  of  a  prize^master. 

beirg  DO  out*  ,  • 

conduct  oa  the   Uoon  her  voyage  to  this  port,  upon  the  89th  of  June, 

partof  th»cmp-      ,*^  ;;  a  »   i      L     •       xi. 

ton.  she  was  cast  away  at  one  o  clock  in  the  morning 

about  fifteen  leagues  to  the  eastward  of  this  port^ 
near  Paper  Head  harbour,  and  the  materials  of  the 
wreck  were  sold  by  the  prize-master  for  £90  to  a 
man  who  lived  near  the  spot,  and  as  a  consideration 
for  bringing  him  and  the  crew  to  Halifax.  If  this 
vessel  had  been  brought  into  port^  the  Court  would 
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have  to  decide  apon  the  condemnation  or  restitution  of    '^^  Bomio. 
the  property^  but  it  is  an  unfortunate  case  in  which   ^-^^^^^oui, 
the  whole  property  has  perished^  except  a  small  part        i^^^* 
of  the  wreck  which  was  disposed  of>  under  the  neces- 
sity of  the  circumstances^  for  a  small  sum.    The  only 
question  therefore  which  remains  is>  whether  the  cap- 
tors are  liable  to  make  good  the  loss  to  the  claimants. 
To  determine  this  question  it  has  not  to  decide  whether 
the  property  would  have  been  ultimately  liable  to 
restitution  to  the  claimants^  but  merely  whether  there 
was  a  justifiable  cause  of  seizure^  and  no  fault  in  the 
captors  afterwards. 

Under  the  general  rules  of  law^  which  are  not 
peculiar  to  this  country^  but  belong  to  most  others, 
where  the  possession  of  property  is  founded  in  injus- 
iice,  the  possessor  is  even  liable  for  unavoidable  acci- 
dents :  but,  where  there  was  a  j  ust  cause  of  seizure,  the 
captor  is  not  answerable  for  mere  casualties,  but  only 
for  misconduct  or  voluntary  neglect. 

It  might  at  once  be  pronounced  to  have  been  a 
justiable  seizure  ip  this  ca^e,  if  from  the  state  of  the 
papers  found  on  board  the  ship  it  appears  to  have 
been  a  case  for  further  proof.  This  vessel  was  pur« 
chased  from  the  enemy  since  the  commencement  of 
the  war,  but  there  is  no  bill  of  sale,  or  any  one  docu-  ' 
meut  to  prove  the  title.  There  are  other  deficien- 
cies and  reasonable  grounds  for  suspicion  of  the 
reality  of  any  transfer  which  have  been  pointed  out 
by  the  counsel  for  the  captors ;  with  these  defects  in 
the  documents  of  the  vessel,  it  was  the  duty  of  His 
Majesty's  cruizers  to  seize  and  bring  this  vessel  for 
examination,  and  since  their  omission  to  put  on  board 
sufficient  proof  of  their  pr<^erty  was  the  fault  of  the 
owners  themselves,  no  blame  can  be  imputed  to  the 
captors. 

But  though  the  original  cause  of  seizure  was  jus* 
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ne  Boseia  tifioble^  the  Gsptert  would  be  t&fwemUe  for  Ic 
stptg,,ker  Mb,  ^^^^  ^^^  occuioied  kj  tfaeiF  wUful  -miscendact 
181J.  M  grov  neglect.  A  fair  coie  is  gtaited  in  the  prise* 
master's  aflUaTit^  that  on  the  18th^  tbcj  made  land 
ISO  miles  to  the  east  of  Hal\fax;  that  they  proceeded 
alcM^  tiie  eoasi  till  the  next  day  about  twelve 
o'clock,  whea  they  fell  in  with  tbe  brig  Mesander, 
just  from  Hmltfax.  Being  a  straoger  to  the  const  he 
went  on  board  her  for  informatioo,  and  was  told  bj 
the  master  to  stter  west  and  by  north,  and  that 
Halifax  was  ninety-fire  miles  distant.  Upon  which 
he  steered  directly  west,  which  was  one  point  farther 
off  the  land,  and  kept  that  course  till  one  o*clock, 
when  they  struck  upon  a  reef;  that  an  inhabitaat^ 
Gasper  Ctauser,  fiirnished  a  vessel  to  transport  him* 
self  and  the  crew  to  HaHfax  for  twenty  pounds,  in 
^lien  of  which  he  left  with  him  the  wreck  of  the  res-* 
sd  which  was  going  to  pieces. 

It  appears  therefore  that  the  prize-master  used 
every  caution  and  prudence  for  the  safety  of  the 
vessel  which  the  case  would  admit  of. 

This  is  not  contradicted  on  the  part  of  the  ekuaa 
ant,  nor  is  any  miaconduct  or  negligence  of  the  cap- 
tors alledged  on  his  behalf,  though  the  master 
was  on  board  the  whole  time,  and  he  has  stated  other 
instances  of  misconduct  respectici^  tbe  plunder  of  the 
tranks,  and  an  accusation  <^  the  captws  having  soM 
tbe  materials  of  the  wreck  below  their  value. 

I  pronounce  therefore  against  tbe  claim  for  da* 
nages,  and  dir^t  the  proceeds  of  so  much  of  tbe 
wreck  as  may  have  been  saved  after  payment  of 
Cimwer  for  his  services,  to  be  applied  io  tbe  payment 
of  captora*  expenses.-^As  to  the  rest  of  the  expenses, 
as  this  is  an  unfortunate  and  losing  case  on  all 
sides,  each  party  must  be  contented  to  pay  their 
own. 
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The  Flight,  Kelly,  Master.  ^iw  "*' 

ri'^ HIS  was  a  case  of  joint  capturej  upon  petition  VeswUawod- 
-^    on  behalf  of  the  Statira  against  the  Sjfartan.    w^e.  inuued  to 
It  is  stated  that  the  Statira,  under  the  command  of  oAhe"  ^m/T 
Bayard  Stackpole,  Esq.  made  a  part  of  the  squadron   SKfZS 
under  Sir  John  Borlase  Warren,  which  was  em-  Mdiciiedthewi 
plojed  in  carrjing  on  the  blockade  of  the  Chesapeake^ 
with  the  Spartan  commanded  hj  Edward  P.  Brenton, 
Esq.  and  was  associated  with  the  blockading  squa- 
dron>  co-operating  in  the  various  services;  the  Statira 
being  employed  in  the  upper  part  of  the  bay,  and  the 
Spartan  at  the  entrance.     That  the  boats  of  the  Ftc- 
iorious  chased  on  shore  a  sdiooner  called  the  Flight, 
and   after   she  had  bilged   on  the  shore^   and  was 
wrecked^  the  boats  of  the  Spartan  sav^d  from  the 
wreck  divers  goods^  which  had  been  condemned  in 
this  Court;    and  that  the  Statira  was  entitled  to 
share  by  reasou  of  having  been  associated  in  carrying 
on  the  blockade  with  the  Spartan.    An  answer  to 
this  petition  has  been  given  on  behalf  of  the  Spartan, 
admitting  the  truth  of  the  facts  as  there  set  forth. 
The  King's  Advocate  argued  in  support  of  the  Peti- 
tion>  and  the  Solicitor  General  for  the  Spartan.^^ 

Sentence. — Dr.  Croke. 
The  statement  of  facts  in  this  case  is  admitted  on 
both  sides.  The  claim  of  the  Statira  to  share  in  this 
Giqpture  is  not  founded  upon  any  actual  assistance 
rendered,  or  upon  any  constructive  aid  from  a  joint 
chasing,  or  even  from  being  in  sight,  but  upon  the 
sole  foundation  of  the  two  vessels  having  been  at  the 
time  engaged  in  a  conjunct  service.  The  general  rule, 
that  vessels  associated  are  all  intitled  to  share  in  cap- 
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The  Fli«bt.  tuFcs  made  bj  any  of  the  squadron^  which  has  been 
October  i6tik  ^"^^^  Stated  bj  His  Majestjf*8  AdYocate^  has  been  ad- 
1815.  initted  by  the  Solicitor-general^  but  he  alledges  that 
in  point  of  law  they  do  not  apply  to  this  case^  for  two 
reasons — Firsts  that  this  prize  was  a  wreck  on  shore, 
not  captured  afloat^  but  on  the  territories  of  the 
enemy.  Secondly^  upon  a  late  decision  in  the  High 
Court  of  Appeals^  the  Nordsiem,  Samsing,  that  this 
Tessel  being  an  enemy's  vessel^  was  not  captured  for 
a  breach  of  the  blockade;  that  the  only  object  of 
the  blockade  of  the  Chesapeake  was  the  capture  of 
neutral  vessels^  and  since  that  was  the  only  purpose 
of  the  association^  this  capture  was  foreign  to  it, 
and  none  of  the  associated  vessels  were  intitled  to 
share. 

The  first  of  these  objections  is  very  slight.  Tbb 
transaction  was  commenced  upon  the  sea^  by  the 
boats  of  the  Victorious,  y^hich  chased  the  vessel  on 
shore.  Being  originally  a  marine  pursuit  it  did  not 
change  its  character  by  the  mere  circumstance  that 
the  actual  seizure  was  made  on  shore.  It  was  as 
much  a  naval  prize  as  if  the  capture  had  been  com- 
pleted at  sea.  Generally  speaking,  it  is  not  usually 
permitted  to  commanders  of  vessels^  and  privateera 
are  expressly  prohibited^  to  seize  private  properly  on 
shore:  but  it  never  could  be  contended  that  it  would 
be  unlawful  to  take  possession  of  the  property  of  an 
enemy  which  they  had  pursued  at  sea^  merely  because 
they  had  driven  it  to  land.  So  the  grant  of  the  be* 
nefit  of  prize  to  the  captors  is  limited  to  prizes  taken 
at  sea  and  to  public  property  on  land>  yet  it  could 
not  be  pretended  that  this  eircumstante  would  oust 
them  of  their  rights  from  its  being  private  property 
on  shore. 

The  second  objection  had  rather  more  plausibility. 
It  was  laid  down  in  the  case  of  the  Narditertij  that  to 
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intitle  vessels  to  share  as  joint  captors  upon  the  sole     Tiie  Flxobt. 
ground  of  the  unity  of  an  enterprise^  *^  it  is  not  suffi- 


cient a  joint  enterprise  should  exist  at  the  time^  ex-  ^  i8is. 
cept  it  expressly  refer  to  the  capture  in  question^  or 
in  other  words^  that  the  capture  grow  out  of  the  puf  < 
pose  and  object  for  iivhich  the  parties  have  been 
united,  and  be  the  joint  produce  of  an  actual  co- 
operation^  and  the  object  of  union."  It  was  there* 
fore  argued  that  the  sole  object  of  this  blockade  being 
the  capture  of  neutral  vessels^  the  capture  of  enemy's 
property  was  not  within  the  object  of  the  enrterprize; 
and  the  counsel  relied  upon  the  general  nature  of 
blockades^  and  upon  some  observations  which  were 
made  by  this  Court  in  the  Orion. 

The  principle  laid  down  in  the  Nordstern  appears 
to  me  to  be  new  ;  it  seems  very  likely  to  lead  to  a 
great  deal  of  litigation^  since  it  may  frequently  be  a 
nice  point  to  ascertain^  in  particular  cases^  what  is  the 
object  of  an  expedition,  and  how  far  any  given  cap- 
ture may  come  within  it.  It  would  often  be  attended 
with  considerable  hardship.  Suppose  a  squadron 
was  dispatched  upon  any  expedition  in  its  object  ex* 
clusively  military^  as  to  follow  a  French  fleet  across 
the  Atlantic ;  if  a  rich  merchant  vessel  were  taken  by 
one  of  the  ships  accidentally  out  of  sight  of  the  others^ 
it  would  scarcely  be  equitable  that  they  who  were  as* 
sociated  for  every  purpose  of  sharing  in  the  hasard^ 
the  warlike  exertion^  and  the  real  danger  of  the  expe- 
dition^ should  be  excluded  from  partaking  in  such 
benefits  as  fortune  should  throw  in  their  way^  with- 
out any  hazard^  exertion^  or  danger  at  all.  To  ad- 
here to^the  principles  laid  down  in  that  case^  this 
Court  is  undoubtedly  bound  ;  but  under  the  view 
which  I  am  enabled  to  take  of  it,  I  should  not  be  in- 
clined to  extend  it  beyond  its  fair  limits.     I  observe 
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Th«  Flight,  that  Sir  WHUam  ScoiU  in  the  case  of  the  Foraightid,* 
considers  that  case  as  admitting  that  ships^  captured 
1813.  '  for  a  breach  of  blockade^  would  be  the  joint  prize  to 
the  whole  fleet  employed  in  that  service.  It  is  ac- 
knowledged that  this  was  a  general  and  strict  block- 
ade^ as  well  commercial  as  military^  and  that  these 
vessels  were  associated,  and  co-operating  in  carrying 
on  the  various  services  of  the  blockade,  the  Siatira 
being  employed  in  the  upper  part  of  the  bay^  and  the 
Spartan  stationed  at  the  mouth ;  but  it  is  argued 
that  this  vessel  was  not  taken  for  a  breach  of  the 
blockade,  but  as  an  enemy's  vessel  merely,  which  was 
therefore  a  capture  unconnected  with  the  blockade. 

However  ingeniously  this  point  may  have  been 
;  argued,  it  is  not  tenable :  though  the  seizure  of  neu* 
tral  vessels  is  one  effect  of  the  blockade,  it  is  not  the 
only  or  even  the  principal  object ;  it  is  the  design  of 
a  blockade  perfectly  to  stop  up  the  port  of  an  enemy, 
and  to  prevent  all  ingress  or  egress  whatever,  as  much 
of  the  enemy's  own  vessels  as  those  of  neutrals.  By 
a  blockade  the  port  is  hermetically  sealed,  as  it  was 
strongly  and  metaphorically  expressed  by  the  learned 
Judge  of  the  High  Court  of  Admiralty,  by  a  term  in 
chemistry,  when  the  mouth  of  a  vessel  is  so  perfectly 
stopped  by  welding  the  glass  itself,  that  not  even  a 
particle  of  air  can  escape ;  so  blockading  ships  are  to 
prevent  all  vessels  of  every  description  from  departing 
or  g^ing  in.  The  observations  in  the  opinion  given 
by  this  Court  in  the  Orion,  do  not  apply  to  this  case. 
It  was  the  foundation  of  the  right  of  capture  which 
was  there  spoken  of,  not  the  olgect  of  a  blockade ;  it 
was  therefore  observed  that  the  right  of  capturing 
neutral^  was  founded  merely  upon  the  blockade  itself, 

•  1  Edw.  124. 
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vrhiht  the  right  of  taking  the  enemy's  vessels  depended    *"•  Fiiobt. 
upon  the  general  state  of  war :  but  it  was  there  stated^     October  teih, 
that  even  with  respect  to  the  enemj^  a  blockade  is  a        ^*^^ 
dipposal  of  naval  forces  to  render  the  capture  of  his 
property  more  ea^y^  and  it  was  therefore  in  fact  ad- 
mitted that  the  capture  of  the  enemy's  vessels  was  an 
object  of  the  blockade. 

I  am  of  opinion  that  the  capture  of  vessels  belong- 
ing to  the  enemy  was  a  part  of  the  purpose  for  which 
these  vessels  were  associated^  and  therefore  I  admit 
the  allegation  given  on  behalf  of  the  Statira,  and 
pronounce  her  to  ha?e  been  a  joint  captor  of  this 
cargo. 


EuPHEUiA^   J.  M.  de  Marias,  Master.  OcUbtrxM, 


Sentence — Dr.  Croke. 


THE  vessel  and  cargo  are  claimed  by  the  master  Uomaniifto. 
for  Matteo  Lorenzo  Murphy,  of  Vera  Cruz,   guing  to  >  put 
admitted  to  be  a  Spanish  subject.  The  cargo  comitto   tS.'tL^^ 
of  11,000  quintals  of  copper,  and  96  quintals  of  Com-  J^  ^^  ** 
peachy  wood,  besides  the  adrentures  of  the  master   J^^eTli  wh 
and  the  mate.   They  sailed  on  the  27th  of  June  from  mBwriiMeiiioB. 
Campeachy  to  Jamaica,  but  were  to  touch  at  tlie 
Havannah  to  receive  furiflier  instructiou  from  the 
owner's  agents,  and  by  whom  they  were  directed  to 
proceed  to  Botton,  as  he  was  informed  that  the  c<v 
per  could  not  be  imported  into  Jamaiea,    On  the 
5th  of  Jugust  they  sailed  from  the  Hvoannah  and 
were  taken  in  fbeir  passage  to  Boiton. 
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"nie  The  nrincipsl  auetiivn  io  this  case  is,  whellier  the 

'  \  cot)per  is  to  be  considered  as  cootrabaod. 
OetobefiM,  There  are  oo  treaties^  that  I  am  aware  of,  now  eir- 
"^^'  istiog  between  the  United  Kingdom  and  Spain  to  set- 
tle what  shall  be  deemed  contraband.  By  the  decla^ 
ration  of  war  ia  1803^  all  preceding  treaties  were  an- 
nulled.  By  His  Majesty's  Order  in  Council  of  the 
4th  Jnlif  1809,  it  was  ordered  that  all  hostilities 
against  Spain  should  cease.  I  am  not  informed  that 
any  subsequent  treaties  have  been  entered  into  wbith 
apply  to  this  subject;  none  at  all  indeed  appear,  ex- 
cept mere  conventions  relating  to  the  conjunct  war. 
The  relations  of  friendship  between  the  two  nationa 
depend  therefore  upon  this  Order  in  Council.  The 
4th  article  declares  *'  that  all  ships  and  vessels  be* 
longing  to  Spaifh  which  shall  ha  matat  sea  by  His 
Majesty's  ships  and  cruisers,  shall  be  treated  in  the 
same  manner  as  the  ships  of  states  in  amity  with  His 
Majesty,  and  shall  be  suffered  to  carry  on  any  trade 
now  considered  by  His  Majesty  to  be  lawfully  carried 
on  by  neutral  ships.'*  The  determination  of  what  is 
contraband  is  left  to  the  general  law  of  nations. 

The  relaxation  of  the  general  rule  of  contraband, 
that  what  is  the  native  produce  of  the  exportinf 
coiurfy  is  a  fute  of  convention  chiefly,  it  was  ex- 
pressly stated  itk  the  case  of  the  Slndt  Embden*,  on 
the  authority  of  the  Med  Goads  Hielp,  not  to  be  a 
general  prikici^e ;  and  has  chiefly  been  admitted  by 
express  treaty,  and  to  favour  of  the  tmrthem  states  of 
Ewrope,  most  of  whose  native  commodities  are  of  a 
contraband  nature. 

The  genera!  principle  upon  wliicb  qnestions  of 
contraband  depend  are  clear,  the  only  diMculty  con^ 
mUs  in  the  application  tn  particular  i:itses.   To  snppty 
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the  eneiAy  with  implemmti  of  war  is  UDiversally  a  de-         ^^ 
partore  from  oeutraHty ;  what  coaiinodlties  shall  be 


considered  as  coming  within  that  description^  has  been     <^^^  ^^* 
much  contested  between  nations  at  war^  and  those 
which  have  continued  in  peace.    Arms  and  some  other 
articles  of  direct  use  in  warfare  have  been  allowed  to 
be  contraband  without  dispute ;  it  is  another  class  of 
commodities^  which  have  their  use  as  much  in  the  or- 
dinarj^  commerce  of  peace  as  in  the  aflhirs  of  war^  whidi 
have  been  the  subject  of  contention.    Of  this  kind  are 
all  metals^  including  that  which  is  now  under  the  con- 
sideration of  this  Court.     Respecting  sueh  articles^ 
the  role  laid  down  by  Grotins,  whidi  is  founded  in 
justice  and  good  sense^  has  been  looked  ap  to  as  the 
safe  guide  of  decision^  destinguendus   belli  etMus. 
The  situation  and  means  of  the  belligerent  countries^ 
and  the  course  af  any  given  war^  and  the  objects  of 
attack  and  defence^  will  clearly  point  out  the  hostile 
wants  of  each  party,  and  the  articles  by  which  he  may 
be  assisted  in  opposing  his  enemy^  of  defending  him- 
self; the  articles  therefore  which  compose  the  list  of 
contraband,  must  vary  ftom  time  to  time  with  the 
changes  and  revolutions  of  nations^  in  their  territories^ 
their  manners  and  pursuits,  and,  above  all,  in  the 
science  of  war.    When  from  those  charges,  an  article 
which  before  was  innocent,  becomes  of  great  use  in 
war,  it  immediately  is  clothed  with  the  character  of 
contraband.     The  principle  continues  immoveabte, 
but  the  variation  of  circumstances  may  bring  new  ar- 
ticles within  the  range  of  its  application.     Whatever 
becomes  of  military  use  to  an  enemy,  becomes  imme- 
diately contraband.    The  invention  of  gunpowder 
added  a  vast  accumulation  to  the  catalogue.    In  more 
modern  days,  when  wara  have  assumed  a  naval  chtr 
racter,  articles  decidedly  of  use  in  military  naval 
•qmpment^  after  tome  opposition  from  interested  nea«> 
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The         trals^  are  uniYenally  ftdmitted  to  be  cootraband.    Ab 
'^'*  improf emeDt  has  been  latelj  made  in  the  mode  of 

Octo^  16th,  building  ships  by  sheathing  them  with  copper;  it 
can  scarcely  therefore  be  disputed  that  copper,  which 
is  now  a  regular  naval  store  in  all  public  arsenals  for 
building  ships  of  war,  is  become  of  a  contraband  na- 
ture ;  indeed  it  appears  to  have  been  so  even  before  it 
was  applied  to  that  use,  and  is  enumerated  amongst 
contraband  articles  in  sereral  treaties  and  public  do- 
cuments, such  as  in  the  treaty  between  England  and 
Holland  in  16S5,  the  King*s  proclamation  against 
Spain  in  1625,  and  many  others. 

The  contraband  quality  of  this  article  cannot  be 
doubted,  though  no  decided  case  is  found  respecting 
it  upon  the  general  law  of  nations ;  that  of  the  Char^ 
lottCj  FochSj  arose  upon  the  construction  of  the 
Swedish  treaty  :  it  came  indeed  before  this  Court  ia 
the  case  of  the  Express,  Haskett,  but  was  not  fully 
considered,  as  there  was  ground  to  condemn  the 
vessel  for  breach  of  blockade. 

Copper  in  every  state  and  in  every  form  may  be  ap- 
plied to  innocent  as  well  as  to  noxious  purposes ;  even 
in  plates  and  bolts  for  sheathing,  it  is  as  much  appli- 
cable to  merchant  vessels  as  to  those  of  war,  and  in 
its  rudest  state  it  is  a  material  which  may  easily  be 
converted  to  hostile  purposes  ;  it  is  materia  per  se 
bello  apta.  We  must  look  farther  therefore  than  to  the 
mere  state  of  the  metal  before  it  can  be  pronounced 
contraband  or  otherwise.  In  the  case  of  the  the  De 
Hoop,  Witzes,  decided  in  the  High  Court  of  Admiralty 
14th  of  July,  1801,  but  not  reported  in  Robinson's 
and  was  produced  under  an  affidavit  in  Court,  under 
Reports ;  steel  of  which  a  sword  had  been  made, 
the  circumstances  of  the  case  was  pronounced  not  to 
be  contraband.  Referring  back  therefore  to  the  rule 
of  Grotius,  we  may  lay  it  down  u  a  general  principle^ 
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that  whenever  there  is  a  moral  certainly^  or  a  strong         1^ 
l^al  presumption^  that  a  cargo^  or  part  of  a  cargo^ 


of  this  article,  is  intended  to  be  applied  to  naval  mili-     OeufbeneiK 
tary  purposes,  it  is  then  contraband,  and  not  other- 
wise. 

Thus,  if  a  cargo  of  copper  in  sheets  and  bolts  was 
going  to  a  port  where  ships  of  war  were  built  and 
refitted,  this  presumption  would  be  sufficient  to  con- 
demn it.  In  the  present  state  of  America,  which 
claims  to  be  a  naval  power  with  whom  all  mercantile 
navigation  is  now  prohibited,  when  all  vessels  which 
are  capable  are  converted  into  privateers  and  are  fitting 
out,  as  well  as  public  ships,  along  the  whole  extent 
of  the  coast,  every  port  in  the  United  States  must  be 
considered  as  a  port  of  naval  military  equipm^it,  and 
every  article  of  ship  building  to  be  of  a  hostile  cha- 
racter. Besides,  at  Charlestowns  near  Boston^  the 
destination  of  this  Vessel,  theire  is  a  regular  public 
yard  for  building  of  ships  of  war. 

The  exemption  of  raw  materials  is  rather  an  indul- 
gence than  of  strict  right ;  it  is  not  universal.  Hemp 
is  a  raw  material  in  its  lowest  state,  and  must  be 
malde  into  cordage,  ropes,  and  then  cables,  before  it 
can  be  applied  to  rigging  and  other  naval  uses.  Sul- 
phur, nitre,  pitch,  and  tar  are  raw  materials.  In 
tome  teeaties,  as  in  that  between  Spain  and  the  Em^ 
peror,  in  1785,  all  things  useful  in  war,  manufactured 
or  unmanufactured,  are  declared  to  be  contraband. 

It  is  oA  account  of  there  being  a  greater  or  equal 
probability  of  an  innocent  than  of  a  noxious  applica- 
tion, that  raw  materials  have  generally  been  exempted 
from  the  penalty  of  contraband.  The  more  remote  the 
state  of  the  article  from  the  form  in  which  it  could  be 
applied  to  military  purposes,  the  less  was  the  presump- 
tion of  an  intention  of  such  application ;  but  I  appre- 
hend that  this  is  principally  a  rule  of  evidenccj  not  in 
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The  aU  cases  of  positive  and  inevitable  concliisiasi^  and 
_ZJL-1  nwst  give  way,  especially  where  there  are  ne  deeisiaos 
oceobtrteOi,  t^  the  contrary^  to  more  direct  proof.  Sappose  a 
cargo  of  iron  in  its  rudest  state  was  going  direct  to 
a  cannon-foundery  of  the  enemy,  professedly  to^  be 
cast  into  gons  and  cannon-balls  ;  I  apprefaead  that  it 
wonld  be  liable  to  coniscation,  unless  the  provisioa 
of  a  treaty  intervene. 

If  then,  from  tbe  facts  which  appear,  there  is  any 
reaioa  to  believe  that  the  aomaoufactured  article 
would  be  flaannfaetured,  and  appKed  to  hostile  pur- 
poses, we  should  not  hesitate  in  pronouncing  it  cm»* 
traband.  The  most  inuocent  commodities,  even  pro* 
risioEM,  under  these  circumstances  are  conteaband. 

Thdtt^  copper  may  be  said  to  be  of  pronriseuous 
use,  it  is  not  so  much  so  as  iron,  in  whose  favour  this 
rule  has  been  principally  introduced ;  for  one  article 
•  of  ciMftmon  life  which  is  made  of  copper,  there  are 
one  hundred  formed  of  iron ;  for  one  copparsmith, 
blacksmiths  innumerable  are  to  be  found  iu  every 
country.  Bat  for  naval  purposes  a  very  large  quan- 
tity of  copper  is  used ;  there  is  therefore  a  greater 
general  probability  that  copper  will  be  employed  for 
nAval  uses,  than  there  is  with  respect  to  iron. 

This  probability  is  encreased  when  the  state  of  tiie 
wttr  renders  it  an  article  of  great  importance  to  tiie 
enemy  in  preparing  his  military  operations,  as  in  the 
case  of  the  United  States,  which  profess  to  be  a  ma- 
ritime po\^er,  equally  bent  upon  increasing  their  navy, 
and  upon  contesting  the  palm  of  glory  with  Great 
J^ttain  upon  her  own  element:  to  such  a  natimi 
copper  is  an  article  of  the  first  importance ;  the  du- 
ration of  their  ships,  the  lengdi  of  their  es\iedi* 
tionsj  the  swiftness  of  their  vessels,  their  fatDity  of 
attafki  d^fencCi  aiid  flig;htj  depend  upon  a  supply 
of  it' 
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It  IS  notorious  that  there  is  a  great  want  of^tbis  ar*         The 
tide  in  the  Untied  States.     Whilst  their  own  terri-!  ' 


tor ies  supply  alniost  every  other  material  for  ship-  October  i6tb, 
buildings  copper  cannot  be  proeored  there  ;  they  have 
DO  mines^  or  at  least  none  are  worked.  It  would  be 
difficult  if  not  impossible  for  them  to  procure  it 
menufaetured  far  the  immediate  use  of  their  ruievg. 
Sweden,  the  country  which  deals  most  largely  in  it, 
ia  expressly  prohibited  by  its  treaty  with  Great  JBrt- 
tain.  No  other  nation  can  import  it  without  danger 
of  confiscation.  Tkey  are  reduced  therefore  to  the  ne* 
cessity  of  importing  the  unmanufactured  material ; 
tbey  have  fouBderies  where  it  can  be  manufactured 
Cor  every  usfe  which  th^  can  require.  If  they  had 
not  the  means  of  manufacturing  it  generally,  for  what 
object  was  it  imported  at  all,  since  without  further 
preparation  it  would  be  useless  for  any  purpose  ?  If 
they  can  manufacture  it  for  one  purpose,  they  can  for 
another. 

By  the  report  of  the  gentlemen  who  have  been  ap- 
pointed to  examine  this  article,  it  appears  to  be 
copper  in  the  first  rude  state  in  which  it  is  first  fused 
from  the  ore ;  that  in  its  present  state  it  is  not  mal- 
leable, but  that  it  might  be  rendered  perfectly  mal- 
leable and  fit  for  rolling  into  sheathing  copper,  or 
any  other  naval  purpose,  by  the  easy  process  of  a 
double  fusion  ;  that  the  experiment  has  actually^been 
tried,  and  it  appeared  that  by  once  melting,  bolts 
were  made  which  were  malleable  in  some  degree,  and 
that  after  a  second  melting,  in  a  rude  and  unscientific 
manner,  a  bar  was  found  which  was  perfectly  mal- 
leaMe.  It  appears  likewise  that  copper  in  the  same 
state  is  received  as  a  naval  store  in  the  King*s  naval 
yard  at  Portsmouth,  where  it  is  manufactured  for  all 
the  purposes  of  naval  equipment.  The  quantity  too 
it  large>  it  consists  of  11,000  quintals,  and  the  prime 
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The         cost  was  18^976  dollars.     It  has  been  stated  to  be 
sufBci^it  for  sheathing  a  first  rate  man  of  war,  and 
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^^i^^'    that  a  vessel  of  the  line  is  now  actuallj  building  at 
Charles  Town  near  Boston. 

I  am  of  opinion  therefore  that  under  all  the  cir- 
cumstances of  the  present  war  with  the  United  States, 
copper  in  its  unmanufactured  state  must  be  considered 
as  contraband^  but  as  this  is  in  some  measure  a  new 
question^  and  the  claimant  may  have  been  misled  in- 
voluntarily^  and  without  any  intention  of  violating 
the  law  of  nations^  from  a  general  understanding  that 
raw  materials  are  not  comprehended  in  the  class  of 
contraband,  I  condemn  the  cargo,  but  direct  the 
vessel  to  be  restored  to  the  owner,  together  with  his 
costs  and  expences,  as  was  done  in  the  case  of  the 
Jonge  Margaretha.  Rob.  1. 196. 


neutral  master. 


Off.  16, 1815  The  Jerusalem,  Panageas  Cacori. 

Copper  con-  nPHlS  was  a  Greek  ship  belonging  to  Lazaro  Nt* 
and^aio  b^^*"  ^^^^^  Coturoi  of  Idro,  in  the  Marea,  and  claim- 

longinstootber   gj  |^y  ^jcoku  CicUteras,  the  supercargo.    She  was 

persons  res-  ^  -^       ■  *^ 

tored.  Freight   taken  on  a  yoage  from  the  Havanna  to  Boston^  with 
aiiowedtothe   a  cai^o  belonging  to  different  persons  on  freight 
A  question  arose  with  respect  to  some  copper  in 
bars,  which  was  claimed  for  Mr.  Drake  of  the  /fa- 
vanna. 

Sentence. 
,  It  is  admitted  that  the  copper  is  of  the  same  qua- 
lity with  that  in  the  Euphemia.  It  is  therefore  liar 
ble  to  be  condemned.  It  composes,  however,  but 
a  small  part  of  the  cargo,  and  is  under  the  same 
general  favourable  circumstances  with  the Eiipkemia. 
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In  the  Neptune's  Lamp,  in  3  Rob.  108,  under  similar 
circumstances,  the  High  Court  of  Admiralty  de- 
creed the  master  his  freight  and  expences,  a  prece- 
dent which  I  think  it  proper  to  follow  upon  the  pre- 
sent occasion* 


The 
Jerusalem. 

Oct.  16,  1813. 


The  Republican,  Beaupin. 
Sentence.™ -Or.  Croke. 

THIS  vessel  and  cargo  sailed  from  New  York  upon 
the  9th  of  July  last^  and  were  captured  U|>on  the 
11th.  In  thi^  and  several  other  cases,  which  depend 
upon  the  question  of  the  blockade  of  that  port,  fur- 
ther proof  was  directed  to  be  brought  both  by  the 
captors  and  claimants  upon  that  pointy  and  which 
has  now  been  produced. 

This  is  a  mere  question  of  fact,  whether  the  port 
of  New  York  was  actually  blockaded,  with  a  suffi- 
cient liotification  to  the  parties,  to  be  charged  with' 
it,  at  the  I'espective  periods  which  can  affect  this 
vessel. 

These  are,  the  time  of  sailing,  and  the  time  of 
loading. 

We  have  therefore  to  ascertain  when  the  notifica- 
tion was  given,  and  when  the  blockade  de  facto 
really  commenced. 

As  to  the  notification^  on  the  20th  of  March,  the 
Prince  R^ent  published  the  Order  in  Council  for 
the  blockade  of  this  port.  In  that  order  it  was 
stated,  that  notice  of  the  blockade  had  already  been 
given  to  the  ministers  of  neutral  powers  residing  in 
London;  but,  independent  of  those  specific  commu- 
nications, the  order  itself,  published  in  the  official 
Gazette  of  the  British  government,  was  in  itself  a 
genera)  notification.  It  was  the  duty  of  the  govern- 
ments of  the  respective  neutral  countries^  and  their 
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lUu-ujiLicAif.    Jninisters,  to  make  it  knowa  to  their  own  subjects. 
After  a  reasonable  time  for  that  purpose,  the  Beihgre^ 
rent  power  has  a  right  to  charge  them  with  that 
knowledge.     If  no  such  communication  had  been 
actually  made,  it  is  the  fault  of  their  own  govern- 
ments, which  alone  are  answerable  for  the  conse- 
quences of  their  own  n^lect ;   if  the  want  of  this 
communication   from  their  own    gofemments,   or 
of  any    more  specific  notification  than   the    order 
in    the    gazette,    could    exempt    neutral    subjects 
firom  being  affected  by  a  blockade,  every  blockade 
might  be  defeated.    A  period  of  four  months  bmd 
elapsed  from  the  public  notification  to  the  atiliog  o£ 
this  vessel,  which  was  abundantly  sufficient  for  the 
arrival  of  the  Order  in  America,  and  for  notice  to 
have  been  given  by  neutral  governments  to  their 
subjects  there  resident  But  there  is  a  special  proof 
in  this  case,  that  the  order  was  generally  known  in 
the  United  States ;  for  it  appears  that  it  was  poblish- 
ed  at  full  length  in  newspapers  printed  at  iV^ic;  York 
on  the  6th  of  May^    The  certificates  which  have 
been  produced  from  the  Swedish,  the  Russiam,  the 
Spanish,  and  the  Portuguese  consuls,  bearing  date 
about  the  20th  of  June,  that  ^!  they  had  received  no 
notification  of  the  blockade^"  may  be  laid  oat  of  the 
case.    If  they  mean  a  specific  communication  to 
themselves  from  the  British  government,  it  was  not 
required  by  the  law  of  nations;  the  public  notifica- 
tion was  sufficient,  and  if  no  infonnation  had  been 
given  them  by  th^ir  own  governments,  the  subjects 
of  those  respective  countries  can  receive  no  protac* 
tion  from  the  omission  of  a  more  official  communica- 
tion, which  after  the  public  notification  of  the  BrMsk 
government,  would  have  been  scarcely  necessary. 

It  hast  howevw^  been  argued  by  the  Solicitor- 
General,  that  since  to  constitute  a  blockade^  thera 
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must  be  an  actaal  investmait,  tbat  this  notificatioti 
was  not  eooH^h ;  that  as  it  was  some  time  before  the 
actual  blockade  could,  and  really  did  take  place, 
a  further  notification  should  then  have  been  given, 
that  it  had  commenced  de  facto;  for  since  neutmt 
vessels,  notwithstandmg  the  notification,  might  enter 
the  port  without  any  breach  of  a  blockade,  till  an 
actual  investment  took  place,  it  was. right  that  they 
should  be  informed  precisely  when  that  privilege 
ceased,  and  their  vessels  would  be  liable  to  cap- 
ture. 

If  indeed  the  British  government  had  given  notice 
of  a  blockade  intended  to  be  instituted  at  an  indefi- 
ntte  f«ture  period,  and  had  suffered  any  considerable 
time   to  elapse  without  taking   any  measures  to 
effect  it,  there  might  be  some  foundation  for  this  ar* 
guMent.    The  itncertainty  of  the  time  when  it  was 
to  cotnnetice,  would  operate  as  a  trap  npon  neutrals, 
unless  a  more  specific  notice  was  afterwards  given 
of  the  real  investment :  but  such  is  net  the  present 
case.     lu  the  Order  in  Co^ncit,  neutral  nations  are 
iuformed,  that  the  blockade  was  to  commence  imme- 
diaMfy.    It  states  that  orders  had  been  given  to  the 
ceOMfiraiiders  to  invest  the  ports  with  a  competent 
force.    These  orders  would  reach  the  British  com- 
manders as  soon  as  the  notification  of  them  could 
anife  in  America.    It  was  known  that  this  was  not 
an  empty  menace,  and  that  these  were  the  means  of 
executing  it;  there  was  a  sufficient  force  in  those 
8eas>  there  was  even  a  squadron  already  stationed 
off  'I^mv  Y^rk  when  the  order  was  issued,  and  long 
before  it  was  received.    After  notice  that  such  or- 
cter  bad  been  given,  and  a  reasonable  time  allowed 
for  the  cMnmunitation  to  be  made  to  the  Com*^ 
manders,  neutrals  were  bound  to  presume  that  the 
Uoekade  would  immediatdy  commence;  they  were 
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RirvBLicAif.  *^  ^^'  ^^  ^^^'  existed.  If  they  ventured  after  this  to 
enter  into,  or  to  go  out  of  the  port  in  question,  it  was 
at  their  own  peril ;  it  was  a  matter  of  hazard.  If 
their  vessels  happened  to  arrive  or  to  depart  before 
the  actual  investment  took  place,  they  were  safe,  if 
fifierwards  they  would  be  liable  to  seizure  and  con- 
fiscation; the  mere  fact,  after  the  notification,  drew 
the  line  of  deroarkation  between  a  blockade  and  no 
blockade. 

.  As  to  the  evidence  of  the  real  investment,  it  is 
proved  that  Sir  John  Borlase  Warren,  the  com- 
mander in  chief  on  the  American  station,  on  the  22d 
of  Matf^  received  an  order  from  the  Lords  of  the 
Admiralty,  to  institute  a  strict  and  rigorous  blockade 
of  New  York,  Charleston,  Port  Royal,  Savannah^ 
and  the  river  Mississippi,  and  that,  in  consequence, 
upon  the  26th  of  ilfay,  he  issued  his  procIamatiojciB 
s^dressed  to  all  officers  and  commanders  on  that 
station,  by  every  means  in  their  power,  to  enforce 
the  blockade  accordingly.    This  proclamation  and 
order  from  the  comniander  in  chief  were  transmitted 
by  Sir  John  Beresford,  and  received  by  the  blockade 
ing  squadron  off  New  York,  on  the  22d  of  June,  and 
an  effectual  blockade  of  the  port  was  then  com- 
menced by  a  sufficient  force  off  Sandy  Hook,  and 
the  entrance  into  Long  Island  Sound.  Sir  John  P. 
Beresford  has  deposed,  that,  besides  his  own  sbipv 
the  Poictiers,  he  took  with  him  the  Maidstone  and 
the  Nimrod,  to  reinforce  the  blockading  squadron, 
and  that  he  continued  off  New  York  from  the  22d 
of  June,  to  the  16th  of  July,  when  he  quitted  that 
station.    Mr.  Hulbert,  the  Admiral's  secretary,  has 
deposed,  that  a  blockading  squadron  has  continued 
off  New  York,  from  the  22d  of  June,  nniil  the  pre- 
sent time.  * 
In  opposition  to  this  proofs  evidence  has  be^ 
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brought  by  the  claimant  to  prove  that  no  blockade  ,^„^caii. 
existed  at  the  time  when  this  vessel  loaded  and   ^' 
sailed.     Much  of  this  may  at  once  be  dismissed,  as   ^^*  ^^ 
relating  to  a  subsequent  period ;   as^  applicable  to 
that  time,   there   are  two  affidavits.    The   one  is 
that  of  Pefirice^  who  swears  that  he  saw  no  cruizers 
off  New  York  from  the  9th  to  the  11th  of  July.     It 
is  not  necessary  that  they  should  be  in  sight  of  the 
port ;  but  if  it  is  intended  to  be  from  thence  inferred^ 
thai  none  were  there  stationed  to  carry  on  the  block- 
ad  e,  besides  the  other  evidence,  it  is  directly  con- 
tradicted by  the  witnesses  in  this  very  case;    for 
Smithy   who   has    been  examined    in   preparatory, 
swears,  that  the    Republican    was  chased  by    the 
Nimrod  immediately  upon  her  coming  out  of  New 
Yorkf  upon  the  9th  of  July j  and  till  she  was  captured 
upon  the  1 1th.    The  other  is  an  affidavit  made  by 
two  Branch  pilots,  who,  from  their  situations  and 
profession,  may  be  supposed  to  be  persons  of  credi* 
bility,  and  to  have  been  competent  to  ascertain. a 
circumstance  of  this  nature.    They  have  sworn  po- 
sitively, '*  that  the  whole  of  the  Brilish  squadrou 
left  New  York  upon  the  7th  QfJuly,  and  that  no 
vessels  were  there  stationed  during  the  whole  month 
of  July  following."    When  we  compare  this  asser* 
tion  with  the  direct  evidence  of  Sir  John  P.  JBeres- 
fordf  and  what  this  very  case  affords,  we  may  learn 
what  credit  is  to  be  given  to  those  affidavits.    There 
is  besides  a  certificate  from  the  collector  of  the  cus- 
toms at  New  YorJCf  with  a  list  of  vessels  which  had 
entered  and  cleared  out  from  that  port,  during  the 
months  of  June  and  July.    But  this  certificate  W4S 
unnecessary,  and  proves  nothing.  It  was  .well  known 
and  admitted,  that  many  vessels  had  gqne  in  and 
come  out  of  New  York^  during  the  strictest  time  of 
fhe  blockade,    It  is  impossible  completely  to  pre^ 
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rbpubmcan     ^^"^  ^'    '°  *^^  ^^^  ^  fogs,  in  storms,  when  the 
■  wind  compels  the  biockaders  to  retire  from  the  bar- 

^^'  3»  1813-  Ij^up  itself,  ships  watching  their  opportunity  may 
easily  einde  the  blockading  force.  To  render  a 
blockade  of  so  fluctuating  a  nature,  is  to  amoant  to 
a  legal  relaxation,  which  would  excuse  vessels  Irom 
violating  it ;  the  mere  fact  that  some  vessels  had  es- 
caped is  not  sufficient ;  there  must  be  a  concurrence 
on  the  part  of  the  blockading  force — some  act  done 
by  them,  such  as  stopping  and  examining  vessels, 
and  letting  them  pass.  Nothing  of  this  is  proved. 
.  It  is  therefore  clearly  established  in  evidence,  that 
a  strict  and  rigorous  blockade  of  the  port  of  New 
Yorkf  by  a  competent  force,  did  commence  upon  the 
22d  ofJunCy  and  was  in'full  execution  on  the  9th  of 
July  when  this  vessel  sailed. 

If  any  further  notification  were  necessary  than  the 
order  in  council,  which  I  cannot  admit,  it  is  proved, 
that  even  a  particular  communication  of  Sir  John 
Barlase  Warren's  proclamation,  and  his  older  to  the 
squadron  of  New  Yorky  to  inforce  a  rigorous  hlof]^- 
ade,  was  given  by  Sir  John  P.  Beresford  upon  the 
22d  of  June^  the  very  day  of  his  arrival  thei^,  to  the 
inhabitants  of  New  York ;  for  he  states,  that  he  then 
sent  back  a  Spanish  vessel  which  had  just  come  out 
of  New  York,  with  an  indorsement  to  that  effect 
upon  her  log-book,  a  letter  of  notice  to  the  Spanish 
consul,  and  likewise  to  Mr.  Barclay^  the  British 
agent  for  prisoners;    The  neutral  blockade  de  facto, 
was  therefore  known  at  New  York  immediately  upon 
its  commencement,  and  this  important  information 
must  have  circulated  generally  through  the  town 
long  before  the  format  communication  of  it  by  Mr. 
Barclay y  which  he  states  in  his  affidavit  not  to  have 
been  till  ten  days  afterwards,  upon  the  2d  of  July. 
We  have  arrived  then  at  a  period,  vrhen  a  complete 
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blockade  most  certainly  existed,  and  it  comprehends   ^     *"» 
tiie  time  when  this  vessel  sailed.    But  it  is  now  ne-   — 
cessary  to  enquire,  whether  it  might  not  have  actii-   ^^  ^  ^®^** 
ally  commenced  before*    For  it  is  alledged  by  the 
claimants,  that  the  vessel  commenced  loading  be- 
Ibre  that  (leriod,  and  therefore  before  the  blockade 
comnjenced,  and  it  is  clear  that  a  vessel  may  sail 
out  of  a  blockaded  porj;  with  ^  cargo  taken  in  be- 
fore the  blockade  began. 

On  the  other  hand  it  has  been  ai^ued  on  behalf 
of  tl^e  captors,  that  a  blockajje  did  actually  ejcist 
before  the  22d  of  June,  and  even  from  the  month  of 
JtfarjA.  It  is  certain  that  a  neutral  force  had  beei) 
continvally  stationed  off  the  port  of  New  York  from 
flome  time  in  March,  but  it  appears  clearly  to  have 
be^  Tor  mere  military  purposes,  to  viratch  the 
^emy's  ships  of  war,  and  to  capture  their  merchant 
vessels,  but  not  to  interfere  with  neutra)  commerce. 
No  order  to  exclude  neutrals  was  given  by  the  com- 
mander in  chief,  tilji  the  proclamation  of  the  20th  of 
Mm.  a  commodore  who  had  the  command  of  the 
squadron  off  New  York  might  indeed  have  taken 
upon  bimself,  without  instructions  from  the  com« 
miijpder  in  chief,  to  issue  orders  for  blockading  the 
po^  but  none  such  are  proved.  And  as  to  the  mere 
fit^jltself,  Mr.  BtUbert  states  that  be  believes  that 
the  squadron  off  New  York  had  information  of  the 
Prince's  order  before  it  reached  Sir  John  B.  War^ 
rem^  which  is  very  probable,  sine/?  it  appeared  in  the 
New  York  paper  on  the  6th  of  May,  and  that  some 
of  die  ships  proceeded  to  execute  it  by  capturing 
^leutral  vessels.  It  was  not  therefore  generally^  car- 
ried into  execution  by  all  the  squadron.  Upon  this 
point  the  evidence  on  the  part  of  the  claimant  is  more 
iBtisiactory  and  conclusive  than  what  was  before 
fteted.    There  are  affidavits  ^m  several  masters  of 

2p 
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Rbp^ktaw.    vessels,  that  they  liad  been  stopped  by  the  RamilieSf 
Zr — :: — rr«    ^tnd  other  ships  of  that  squadron,  and  afterwards 

Kav.  3f  1813.  ^         ,  ,  ,       ,  ^ 

suffered  to  proceed  upon  voyages,  both  out  from 
New  York,  and  upon  rheir  return  to  that  port  at  dif- 
ferent perio<ls,  from  March  to  the  6th  oiJune.  If, 
therefore,  some  of  the  eaptains  upon  that  station  took 
tkpon  themselves  to  capture  neutrals  without  orders 
from  their  connnanding  officers,'  and  without  the 
concurrence  of  the  other  vessels  employed  upon  the 
same  service,  though  upon  the  authority  of  tlie 
Prince's  order,  it  could  not  constitute  a  blockaiie^ 
butitmust.be  classed  amongst  those  irregular  pro- 
ceedings which  cannot  produce  any  legal  effect,^ 
'  ,  We  are  brought  therefore  to  another  conclusion, 

that  the  blockade  did  not  e\ht  prior  to  the  period 
before  assigned,  namcltf  ihe  22d  of  June ;  and  there- 
fore, if  the  whole  of  the  cargo  had  been  taken  in  be- 
fore that  time,  the  claimants  are  entitled  to  restitu- 
fion:  there  can  have  been  no  intermediate  state 
between  a  blockade  and  no  blockade. 

The  master  has  sworn  in  his  affidavu  upon  further 
proof,  iTor  he  says  nothing  upon  that  subject  in  his 
examination^  that  he  commenced  loading  on  the  5th 
of  June,  and  ended  on  the  30th.  It  is  therefore  ad- 
mitted, that  a  part  of  the  lading  was  taken  inafler 
the  blockade  commenced.  Of  the  time  stated,  ar 
third  part  was  subsequent  to  the  blockade.  If 
indeed  nearly  the  whole  of  the  lading  had  been 
taken  on  board  before,  and  only  a  few  articles,  or  a 
small  part,  after  the  blockade  commenced,  the 
court  would  not  be  disposed  to  enforce  the  general 
rule  so  rigi<tly  as  to  inflict  the  penalty  of  confisca- 
tion. If  that  had  been  the  case,  the  master  would 
no  doubt,  have  been  very  ready  to  state  such  excul- 
'  patory  circumstances,,  but  as  he  has  not  done  so^ 

and  we  are  left  entirely  in  the^ark,  as  to  the  time 
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When  the  principal  part  of  the  cargo  \yas  shipped  j   i^oJ^jL 
it  is'not'uDreasonalJre  to  suppose  that, a  very  consi-  .■  .  »<v 

dei^ble  part  at  *leW,  Was  put  oti  board  aft^r  the      ^'  f'  "^^* 
blockade  pomrnenced!^     *    * 

"*  Siace  tlien  this  vessel  took  on  boar(I  a  part  of  hex, 
liargo,  "arn'r  sailed  from  the  port  of  New  ,York^ 
during  llic;*  blockade,  and  with  sufficient  notificatioo. 
1  aril  bdiind  by,  every  rule  of  law  to  pronounce  foe 
the  condemnation  of  ship  and  cargo. 


The  Active,  Alherg.       '  iv#r.  5,  isis? 

Sentence.— Pr.  Croke. 

THIS  ship  was  captured  upon  a  voy&ge  from   ^JJJ^^^L?^ 
StoekAolm  to  Boston^  with  a  cargo  consisting,   ^t  contn. 
besides  some  other  articles,  of  12|840  bars,  and   dettmed  to^ 
bundles  of  iron,  of  the  weight  of  about  280  tons.         SJuiiMnt^'^A 

Consent  has  been  given  for  the  restitution  of  the'  dSStuu^f 
v^essd,  and  the  cargo  is  proceeded  against  upon  two   p^^  ^{JST' 
grounds,  that  the  iron,  being  destined  to  Boston  2L  withootanydi- 
povt  of  naval  equipment,  is  contraband ;  and  Ihaf  aUowed'to 
the  caiigo  is  not  owned  by  the  neutral  shippers,  but  ^^. 
by  the  consignees  in  the  enemy^s  country. 

To  prove  the  iron  to  be  contraband,  the  captor's 
counsel  has  relied  upon  the  case  of  the  Ringondey 
Jaoobj^  from  whence  it  has  been  inferred  that  even* 
in  vSWei/uA  vessels  iron  may  be  contraband,  since 
in  that  esse  it  was  referred  to  the  inspection  of  the  ^ 
officers  of  tbe  King's  yards  to  determine  whether  it ' 
wab  a  naval  store.    There  are  som^  material  dis-  * 
tinottons  between  tbat  oase  and  the  present.     Theft  - 
though  the  vessel  was  under  the  Swtiish%ti%^  the  ' 
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iron  WIS  claimed  for  iZmmw  ^meidbpiite.  ^m. 
both  bdoo|  to  Swedish  mh^ecU,  TJuU  ww  a  oap- 
tare  made  ro  the  year  1798»  wheo  (be  .feneaty  of  1001 
wra»  the  ooly  attbaiatiDg  treaty'  betw#eq  the  two 
oovntriea,  in  vfaieb  no  mention  is  ipade  of  that 
•rticie,  bat  it  is  left  to  the  general  b;«r  of  contraband. 
Since  that  period  two  treati^  have  been  made,  io 
which  are  articles  reUtiog  to  this  subject;  that  of 
1801,  by  which  Sweden  acceded  to  (be  Attntoft  c6»> 
vention,  and  that  of  1809,  In  the  latter,  manufiMt' 
tared,  articles  immediately  serving  for  the  equip* 
ment  of  ships  of  war  only  are  declared  to  be  coor 
traband ;  wvm  in  bars,  and  steel,  are  excepted  even 
final  JJb»  right  of  briqging  in  for  purchase  jind  it  ps 
agrped  that  they  shall  not  be  liable  to  isppfiscatioa, 
or  pre-emption.  There  is  no  limitation  made  in 
this  treaty  that,  the  iron  ahould  not  be  bound  to  a 
port  of  naytd  equipment,  nor  can  this  court  intror 
dnce  such  an  exception,  where  the  words  of  tiie 
treaty  are  asgf«aenJ  «s  possible :  paiticuiarly  since 
tJMs  treaty  appears  to  have  been,  entered  into  witb 
tHe  view  of  regulatJiig.aU.qiiestions  of  coQtipbaiMi, 
with  a  country  of  which  Aifi  vommodjtf  is  the  roost 
valuable  prodMce,  to  which  thei>?fore  the  qontract* 
lag  powam  must  ha?e  directed  their  peculiar  at? 
tenl»w^  «od  all  fidr  grounds  of  exception  ftom  the 
gnuMal  rule  must  have  been  maturely  oowdemL 

it  is  required  that  a  caigo  coasigned  to  Ihe  ei)e> 
.my*s  country  should  be  folly  documentodi  thJacsM 
is  remarkably  deficient.  Qy  Uie  bill  of  ladii«^  tiie 
goods  are  shipped  by  Bnkme  and  Ge.  and  ooo- 
signed  to  Timiti^  WiOiam  at  B9$lm,  b«t  no  ac- 
count and  risk  are  stajked.  Tbereisaoioioiiy..  la 
the  charter  party  tbcra  is  no  iatisaltifNijofliar.omMn' 
ship.    The  letters  are  equality  aihmU 

like  only  public  docoinent  is  %  fiertilcala  taam 


cbtjiiT  or  YicB-AbMhuL'rtr.  ia 


A^  hurgoiMHtets  of  Sflockholm^  that  Bt$Uine  an^      ^^^ 

Company  had  (ItirBbtiatly  appeared  before  them.  In 

nvhiit  form  fe  not  stated,  and  had  sworn  that  they  ^^*  *  ^^ 

bad  cansed  this  cttiigo  to  he  shipped  fi>r  Swedisk 

Mtouot  and  Hsk»  conformabty  to  the  bill  of  ladings 

which  doM  Hot  express  any  account  and  risk.    It 

has  been  argned  that  this  passport^  thongh  not  pre- 

tiisety  in  the  same  word^  is  itt  snbstance  the  same 

risk  the  form  prescribed  in  the  Sweduk  treaty.    But 

it  diflers  very  materiaRy*  in  that  the  name  of  th« 

owner  is  not  specified.    There  is  not  a  single  papier^ 

therefore^  either  private,  or  from  the  btttdnh  go-^ 

terliknent^  which  states  this  cargo  to  be  the  propierty 

of  the  claimantsi  and  consequently  no  oath  of  the 

party  to  his  property.    This  alone  would  make  it  a 

ease  for  ftirther  proof. 

If  we  look  at  the  evidence  of  the  witnestes  it 
amounts  to  little  more.  The  master  swearn  chat  he 
believes  Etikine  and  Company  are  the  owners  of  the 
cargo,  because  they  hired  the  vessel,  Arid  put  a 
dirgo  on  board,  and  gave  him  a  tetter  to  a  inerchaht 
ait  Hoaom^  who  was  to  receive  the  cargo  and  sell  it 
lor  their  beneAt  The  reasons  wbf(6h  he  asKi<:uH  for 
his  belief,  except  the  last,  of  which  he  migfit  n<it  be 
fully  informed,  are  not  sufficient  to  support  bis  con^' 
clusioov  They  are  perfectly  consistent  with  the 
ownership  of  atty  other  person. 

This  case  bein^  thus  utterly  defective  in  proof  to 
intitle  the  parties  to  the  privily  of  bringing  further 
evidence,  it  must  be  consistent  in  other  renpects 
with  probability,  and  bear  the  marks  of  fairness 
and  truth. 

Erskine,  in  his  letter  tb  Wiltiinks^  says  that  they 
bid  not  come  to  a  decision  respecting  the  return 
tkt^  which  Oftptain  Albeig  wIeui  to  bring  back,  and 
•^leiikB  of  ii'%ik  if  b6  Was  ttddeir  an  edga^euient  b 
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AmTK.  ^""S  *^*^^  *  cargo.  Yet  by  t\^Charifr  party,  the 
contract  ended  upon  the  dejiyery  of  the  i^oods  at 
Boston^  and  the  instructious.  to  the  xua^t^r  from  the 
ship  owners  are  confornuihie  to  this  a^reeDit'Dt,  for 
they  direct  hiui  to  I^ok  out  for  a  freigiit  back.,  la 
Erskine's  letter  of  the  i){\\  of  May,  be.st^.ies  that 
tile  cargo  was  to  be  jstut  by  the  Jietsy^  Captain 
Afberg,  instead  of  the  Aclive^  though  he  a|;<)eans  as 
the  Charterer  of  that  ves^;cl  in  April.  Tliese  errors, 
ia  the  nan^p  of  the.ves^^l,  and  of  the  terms  of  the 
charter-party,  ^artf  a  little  Qxtraoruiuary,  if  Erskine 
and  Com pauy,  were  the  ^\al  parties  iu  this  t^hip- 
menty  and  had  not  merely  lent  their  names  to  it. 

But  there  is  another  part  of  thii^  ca^^e  more  incon- 
sistent with  a  real  transaction.  In  the  last  letter 
irom  the  shippers,  they  refer  the  cousignee  for  fur- 
ther instructions  respecting  the  return  cargo  lo  a 
letter  which  they  were  to  write  to  the  master  at 
Long-hope.  No  such. letter  wa:?  sent.  The  master 
deposes  that  the  merchant  in  Boston  was  to  have 
received  the  cargo  and  sold  it,  and  to  have  shipped 
in  return  what  he  might  judge  proper  under  the  in-- 
siruclions  from  the  shipper.  No  such  instructions 
were  given,  ai^d  there  was  no  invoice  to  ascertain 
the  original  cost  of  the  goods.  So  that  the  con- 
signee had  no  directions  whatever  from  the  alledged 
owner  of  this  cai^o  by  any  documents,  or  through 
the  master,  either  as  to  the  sale,  on  the  price  of  the 
outward  shipments,  or  as  to  the  disposal  of  the 
proceeds,  whether  to  be  remitted,  or  to  be  invested 
in  a  return  cargo,  and  in  what  articles. 

This  is  not*  a  mere  omission  of  forms.    The  dis- 
posal of  the  cargo  is  the  very  essence  of  the  trans- 
action,  as  .for  as  the  owner  is  concerned.     Where 
the  most  important  part  of  the  business  is  totally, 
opittedi  we  must  conclude  that  what  appeai«  Ujgoii 
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the  mere  face  of  the  case  is  not  the  real  slate  of  the 
fapts.  In  a  bona  fide  case  tlu)se  directions  could 
not  have  been  omitted. 

Taking  these  cirrurastances  therefore  into  con- 
sideration, which  strongly  point  out  this  to  be  a 
fraudulent  case;  and  reverting  to  the  periibct  naked- 
ness of  it  as  to  any  thing  like  proof  oi  property,  and 
that  thealledged  owners  have  not  even  gone  so  far 
as  to  declare,  without  an  oath,  that  this  property 
belongs  to  theln,  I  am  of  opinion  that  the  claim- 
ants are  not  intitled  to  farther  proof,  and  I  coq- 
demu  this  cargo. 


Tlie 
Active. 

2VOV.3, 1813. 


The  Schooner  Hiram,  Onm^  Master. 

THIS  wiEis  a  case  of  objections  to  the  Registrar's 
and  MarshaFs  charges  upon  the  following  pe- 
tition of  JoAn />ot/^an,  Esq. 

In  the  case  of  the  Schooner  Hiram^  Orme^  Master, 

Nova  Scotia^ 
Court  of  Vice-Admiralty. 

To  the  Honourable  and  Worshipful  Alexander 
Croke,  L1j.D.  Judge  and  Commissary  of  said 
court. 

The  petition  of  John  Dougan,  Esq.  agent  to  the 
commissiotfers  appointed  for  the  care  and  manage- 
ment of  American  property  condemned  ^s  droits  of 
His  Majesty. 

Humbly  sheweth, 

That  your  petitioner  bias  received  from  the  re- 
gistry of  this  worshipfuh  court  the  accnuuts  of  all. 
ih^i  costs,  charges,  and  expences  incurred  iu  the 
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Recintrar  en- 
titifd  t(K  5  per 
cent,  upon  the 
gross  amonnt 
of  all  moocy 
paid  into  the 
rt-H^istry ;  lOiir- 
shalcntiiled  to 
Seidell  and  mx- 
peuce  a  day  for 
tiie  custody  of 
▼esseU. 
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^'^^^^  case  of  the  schooner  Hiram^  and  tugo;  which 

■      '     ■       were  condemaecl  to  his  Majesty,  and  upon  eximio^ 

iv««.  6,  18U.   jjjg  gy^jj  accounts,  your  petitioner  considefs  it  hi« 

duty  to  bring  to  the  consideration  of  the  court;  the 

following  cbaiiges  made  agdiii(st  said  jMroperty. 

First.  Yonr  petitioner  olijecis  to  the  right  of  the 
r^istrars  to  charge  a  comhiission  of  fiv^  pet  cent* 
on  the  specie  found  oh  board  of  this  tessel,  and 
deposited  by  the  registrar,  puftfUant  to  the  order  ot 
courts  id  the  handd  of  the  codinissaf^-general. 

Second.  Tohr  petitioner  bh^ects  to  the  f%ht  of 
the  r^strar  to  <iharge  a  codtoiission  off  fivlf  p^* 
cent,  on  the  proCleeds  of  the  cargo  of  said  vesiiel, 
sold  by  order  of  the  court,  and  paid  over  to  your 
petitioner. 

Third.  That  the  i^pecie  paid  to  th4f  tedfaiisiiury- 
general,  as  aforesaid,  in  this  case,  a^ddhied  tb 
five  thousand  ponnds,  current  money  of  the  pM> 
iidbe  of  Nova  Scotia^  which,  in  consequence  of  the 
discount  of  eighteen  per  cent  on  bills  Of  ejccbap|pe^ 
produced  bills  of  exchange  to  the  amount  of  five 
thousand  nine  hundred  pounds  corrency^  on  which 
snm  the  ri^trar  has  charged  a  commissioo,  ioh 
stead  of  chai]gmg  it  on  the  first  sura,  which  was  thfe 
amount  of  the  specie  actually  paid  in. 

Fourth.  That  the  r^strar  has  charged  «  con* 
mission  on  one  hundred  and  sixty*six  poundsp 
fourteen  shillings  and  sevenpence,  cnrrenrjr,  being 
the  gross  amount  of  the  proceeds  of  the  caigo  of 
said  vessel,  instead  of  first  deducting  his  own 
chaises,  and  the  costs  and  expences  incurred 
thereon. 

Your  petitioner  further  begs  leave  to  state  to  yoor 
worship,  that  the  marshal,  in  this  case,  has  chvD^ 
for  two  hundred  and  eighty-eight  da^s  custody  of 
the  vessel,  at  the  rate  of  seven  shillingi^  aod  B];x- 
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fieace  per  day;   makidf  one  twiiidred  knA  eight  ^h,^^^ 
poaods,  , 

Yout  petitioner  therefore  humbly  prays  your  wor^.  ^^  '^  ^^ 
idiip  to  take  the  subject  matter  of  this  petitidh  into 
yoiir  consideration,  and  to  make  such  orders,  touch* 
ing  the  premises;  as  to  your  worship  shall  seem  fit 
and  proper. 

And  your  petitioner  wiil^  as  in  fduty  bound,  for 
e?  er  pray. 

Aoswers  mrere  given  ib  the  petition  by  the  re- 
gistrar and  tuarshtU,  asl^rtiog  that  the  charges  m 
l^uestion  were  their  usual  and  accustomed  fees,  and 
were  reasonable* 

The  Kmg's  edMeate^  hs  dUsmsel  for  the  petii* 
Uoner,  observed  that  the  main  object  of  tlie  petir 
lion  was  to  obtain  the  opinion  of  the  court  upon  tba 
btrict  legality  ctf  the  charges  referred  to,  not  from 
any  imputation  of  misconduct  oti  the  part  of  the  re» 
H^rar  or  marshal  in  demanding  the  payment  of 
Iboie  sums,  but  fitmn  the  desire  of  Mr.  Vawfrnn  to 
bare  the  points  dlf  objection  disciissed  by  counseli 
Bad  itetablished  by  the  sentiment  of  the  court  In 
doktg  this,  it  was  not  the  wish  of  either  the  peti* 
kioner  or  himi^lf  to  do  more  tikan  their  mere  d«ty^ 
M  the  gentlemen  inteiiested  in  the  support  of  ih% 
bbaif;es  objected  to  were  pemons  of  nnimpeach^ 
able  integrity,  and,  if  they  had  no  r^pht  in  law  to 
iprhat  they  were  claiming;  have  erred  from  a  con« 
sciousneM  that  they  were  entitled  to  those  perqui^ 
sites  vhic^  the  petitiotier  cooireived  it  faia  duty  H^ 
oppose.  The  King's  advocate  then  prooeeded  ta 
support  the  respectire  objecticms  contained  kt  the 
petition,  which  being  fully  stated  and  conaidere^^ 
in  the  sentence^  it  would  be  winecessary  to  aekii' 
4qy  AirUier  detail  of  them. 
Tk^S^€i$ar^€fem^for1kB  ix^tmrmidmambal 
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^*Hit*?i^"*'   contended,'  tbat  the  ehai^esiftiqiiestioa  were  8»ob 

• — —     as  were  fully  warranted  upon  every  ground  of  jue- 

.^  f  ^^^*   tic.tj,  practice,  and  precedeot    That  the  conduct  of 
the  petitioners,  in  his  mode  of  opposing  them,. had 
been  candiJ  and  liberal,  so  tbat  the  questions  for 
the  consideration  of  tbe  ro«irtaiust  arise  out  of  its 
antient  practice  in  cases  similar  to  the  present,  aod 
not  from  any  contention  respectiug  tbe  reasonable- 
ness or  extravagance  of  the  charges.     The  two  gen- 
tlemen who  are  acting  in  their  respective  stations 
are  men  of  the  most  unblemished  conduct  to  public 
or  private  life,  and   would  feel  distressed    at  the 
most  distant  insinuation,  tiiat  they  were  seekingper- 
quisites  of  office  upon   illegal  grounds  or  improper 
pretences.  .  The  antient  fee  table  of  this  court,  since 
the  court's  first  exintence,  ha^  been  their  scale  of 
charge,  and  th^r  commissions  and    fees  have  not 
only  originated  in  that  table,  but  have  been  con- 
firmed by  the  decisions  of  tlm  court,  and  tbe  De- 
crees of  the  High  Court  of  Ap|>eals  upon  the  very 
points  of  objection  uow  under  discussion.     The 
marshaFs  charge  of  custody,  considering  the  worry 
and  res[)onsibility  attached  to  this  part  of  his  6flice, 
should  rathei*  be  increased,  if  justice  were  done  him, 
than  diminished,    and  the  multifetious  duties    of 
the  registrar  would  be  pitifuHy   rewarded  if  the 
commission  now  opposed  were  dedi^cteil  from  hia 
profits,  or  decreased  in  its  amount  in  any  case 
whatever.    That  gentleman  keeps  up  an  expensive 
establishment  of  clerkis,  at  a  hazardons  rate,  arising^ 
from  the  uncertainty  of  business   and  (he  adventi- 
tious profit  that  attends  it.    The  commissions  in 
question  are  his  chief  and  almost  only  perquisites;: 
the  rest  of  his  fees  are  th^  slender  reward  of  the 
labour  of  himself  aud  his  clerks  at  the  registry  and 
in  courts.    Under  these  circumetanoes^  thereforej^ 
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if  there  were  no  precedent  far  the  chaise,  and  no  The 
practice  to  support  it,  the  reason  and  justice  of  the  - 
thin^  itself  would  eutitle  the  registrar  to  demand  it  ^^'  *»  ^^^ 
^nd  justify  the  court  in  confirming  it.  In  the  pre-> 
i^ent  case  his  right  to  it  is  as  strong  as  in  any  other, 
iipon  the  score  of  troubhe  and  responsibility:  nor 
can  any  distinction  be  shewn  between  the  nature  of 
the  service  rendered  by  him  in  the  Hiram^.^nd  that 
-which  he  has  performed  in  any  other  case,  entitling 
him  to  the  commission  in  question,  li  is  an  office 
of  the  first  importance  and.  the  highest  responsibility, 
stnd  has  been  filled  for  many  years  by  the^entlem^a 
now  performing  the  duties  of  it  at  HaU/ax  with  the 
strictest  attention  to  its  pecuniary  concerns,  apd  the 
most  scrupulous  integrity  in  every  transaction  that 
relates  to  tbe  disposal  of  monies  entrusted  to  his 
charge  by  the  orders  of  th^  court,  or  .under  the  di- 
rections of  the  Bye  Act 

The  HqiiciiQr'Getieraf  then  replied  seriatim  to 
the  objection^  .tal^en  on  the  part  of  the  petitioners, 
but  as  his  observations  upon  every  point  are  so 
ably  discussed  in  the  judgment,  the  reader  is  re- 
ferred to^  it.    . 

*  Sentence.— Dr.  Crohe. 

.  Though  this  is  an  application  which  coDcems  the 
droits  of  the  court,  no  prerogative  is  claimed  on 
t))at  apcount,  but  the  questions  must  be  decided  as 
ip.thp'U^ual  cases  of,  subjects.  They  have  been 
bjo^gh.t.£L)r\yard  and  argued  with  great  candour, 
an.djib^ralit]^..  N^  motives  of  any  injury  intended 
tp.the  offic/er^  of  the  court,  or  of  depriving  them  of 
their  fair  emqluments,  can:  be  attributed  to  the  pe« 
titioner,  or  that,  he  has  been  actuat^  by  any  other 
pilinciples.  tJiKao ,  that  of  doing  his  duty  to  hi9  JM[a*r 
jesty  .an^  \hi»^  by  whom  he  jfi.^mploypd; .    , 


sis  eiszis  DirrEiti^iNED  iM  Hiif 

"■•l**^      tt  13  Ihe  Imshiess  of  this  court  to  tax  all  bills  Itwdf 
■'■         ^  •    ape  presented  to  it,  and  wbich  arise  in  the  coar«e  of 
^  a  prizd  cause.    It  is  its  duty,  on  the  one  haiid^  M 

fake  tfare  that  parties  dhall  not  be  imponed  lipcm  b j 
tht  exaction  of  nnlaftrful  and  exorbitant  charges  { 
on  the  other  band,  it  is  eqnally  its  dnty  to  support 
and  to  protect  its  own  officers,  and  other  persons 
who  may  have  been  efnploy^,  in  their  jii^t  and 
Ineasonable  dematodst  By  the  lait  of  Great  Britain^ 
every  person  has  il  freehold  in  his  office,  and  in  the 
lawful  fees  and  perquisites  belougiiig  to  it,  of  wbich 
be  can  no  mcfre  be  lawftiffy  deprived,  than  thA 
possessors  of  freehold  property  of  other  descrifK 
tions  can  hA  divested  of  tbdr  land  dr  of  the  profits' 
of  them. 

The  expence^io  Conrtsdf  Atftnirahy  are  a  fv^ 
quent  subject  of  complaint  by  ttose  who  are  not' 
sufficiently  ilcqaainted  with  the  pfoceediiigs  there, 
and  the  ibanner  in  which  tbef  arise.    t%e  mere 
ehkrges  incurred  by  die  fttt  of  the  coufts  them* 
selves  are  but  small^  and  those  sums  wbith  seem 
most  to  startle  by  their  large  amount  relate  solely 
to  the  euitod^  of  the  property,  a  dnty  which  does 
not  devolve  upttii  any  other  species  ot  courts  of 
justice.    Prom  the  care  and  anxiety  of  the  courts^ 
and  of  the  Srititk  legislation,  tot  the  safety  and 
preservation  of  prize  property,  diftlfttit  officetfs» 
each  serving  as  a  check  over  the  others,  are  ap- 
pointed to  the  care  and  management  of  it,  by  the 
constitution  of  the  courts  of  Admiralty  ami  the  priK 
visions  of  acts  of  Parliament    The  property  is  oJT 
Vtny  great  value.    It  is  necessarjr  thet  persons  6t 
snfitciettt  6kill  and  integrity  should  be  eppoiiited  td ' 
those  offices.    Their  profits  are  only  oc'6asioimt«. 
Dtirrng  peace,  afid  for  long  periods  of  wiir;  the  bu»  .. 
siness»  and  eolisequentlytheemirfueielits^luneiiactiai^ 


•tilV*  mmI  occMt«iially  v^fg  smalU  though  mMy-  «f  "^^^^m. 
t)ieir  expences  are  perpetual.    The^  is  likewise  ^ 


wery  heavy  respoasibilily  for  pro^rty  ta  aa  imr  *"**  ^'  ^*^ 

iyieiu#  amount  ir.hich  atti^pl^es  lypoa  them.     Na 

jffirmw^  wbo  are  fit  for  sucl^  i^^cas  cap  be  ezpeoted 

p9  quit  other  profitable  occiipi>t,^n8«  ^nd  to  dedicate 

^MHr  tbne  ai^d  laboipf  to  these,  without  a  prospsot  ] 

of  foir  and  even  handsoi^e  emolunien);.    I  do  n^. 

Imiow  th^  in  any  instance  fhe  ^€»  are  higher  thaii 

whtBt  are  usn^ly  9nd  ?olunjtarily  paid  and  receifed 

|by  merchanli  for  the  perfonnance.  of  bosineefl^  a^d 

f^  incurring  a  ijeepona^ility  of  a  similar  nature. 

Besides^  moat  of  the  heavy  #xpences  are  jincnrred 
jby  the  .voluntary  €^miee  of  parities  them«i^v^.  By 
^  law  o^  Ijjbto  court  every  cause  is  to  be  h^urd  and 
4JkeMed  ^poft  on  the  r^m  of  the  popi^n,  that  is 
is  twenty  dfyii  firpp  the  jifesse^'s  being  broiight  into 
portvaM  4e|ay  beyond  tj^  tme  fB  the  fawljt  of  the 
amtors  thenmelves^  for  e$fih  par^  iias  the  power  of 
fiompelli^g  ^  iv^rRary  po  proceed  to  trial  undea 
ppuo  of  i^gJkii^,co9p|^s9tion  %  the  delay.  When 
hfffnl,w4Ae»e^  at  ikfi  re^^ar  ti«M^  the  ex- 
p^ces  aite  very  .tiifling.  |n  caaea  which  vquire 
nf(HBedelay^,9f  fortl^er  prpof;  jsmd  npoa  appaal«t  thfs 
pailies  are  jjptitied  to  take  the  property  upan  bail 
S^les^  d^P«flfite  in  t^  registry,  and  every  proceedii^ 
mfffOL  which  a  poundage  is  cb^jf^  i9ay  i^  every 
CMf  *b^  avoided,  uj^ess  a  party  chooses  so  to.  pm* 
ceed« 

AtbKftjSbfiSftffif^^  obsfli^ations,  i^  answw  to  such  . 
pppular.  clamours,  as  are  joot  unfixjquently  raised 
M^ioH^  Courts  of  Admiralty,  and  which  have  been 
^aAttd^  Jljo  ttp90  the  present  qccasioo,  I  proceed  to 
Hie  K^itiott  itselt 

As  jG»i:  an  the  j^c^gislnr  ia  copcjsnied,  it  consists  of 
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the  other  two  to  the  sums  npon  which  the  charsre  i^ 
to  be  made.     The  objection  of  the  first  kind  is  to  a 
charge  of  6  per  cent  claimed  by  the  registrar  iipotf 
specie  found  on  board  the  vessels,  and  deposited  in 
the  registry,  and  afterwards  paid  over  pursuant  to 
the  order  of  the  court  into  tlie  hands  of  the  Cominis- 
»ary«General ;  and  the  other  to  the  same  Commission 
on  the  proceeds  of  the  other  parts  of  thfe  cargo 
which  were  sold,  by  order  of  the  court,  by  the  tnar- 
shal,  under  the  asual  commission,  to  retom  the 
proceeds  into  the  registry,  and  which  after  Ihey  were 
so  returned  were  paid  over  to  the  petitioner.     As 
these  two  objections  are  of  a  similar  nature,  I  shall 
consider  them  together,  adverting  afterwards  to  any 
difference  which  may  appear  between  (hem. 

In  the  year  1801,  by  the  statute  41  HGeo.  111. 
chap.  90,  a  power  was  given  to  his  Majesty  to  re^ 
gulate  the  fees  to  be  taken  in  the  Court  of  Vice-iAd- 
miralty,  and  it  was  the  intention  of  his  Majesty's  go-  ' 
vernment  that  new  fee-tables  should  be  made^  f 
was  directed  to  transmit  a  statement  of  the  fees 
which  were  taken  in  this  court,  which  I  accordingly 
did.  Amongst  these  was  the  fee  now  disputed,  of 
6  per  cent,  claimed  by  the  r^istrar.  No  objection 
was  made  to  that  charge,  nor  was  any  new  table  of 
fees  established.  It  may  therefore  be  considered  as 
having  had  the  tacit  approbation  of  f lis  Majesty. 

In  the  year  1800,  this  commission  was  directlj 
brought  before  the  Lords  of  Appeal,  in  the  case  of 
the  Charlotte  Greenfield^  upon  a  monition  against 
the  present  registrar,  Mr.  Morris^  to  refund  the 
sums  which  he  had  received  under  it  in  that  case; 
afiler  the  Lords  had  heard  the  argument  in  the  case, 
and  the  attestations,  and  exhibits  on  both  sides,  they 
dismissed  Mr.  ilform  from  the  monition,^  and  there* 
by  pcon^uuced  for  the  lawfulness  of  the  charge.     ' 
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It  fans  howeter  been  said  that  in  that  ewe  thd   ^h«^^^ 
Qionejr  upoo  which  the  coimnissioQ  had  been  charg*-   — — — 
ed  had  been  remitted  by  the:  registrar  to  Engiandi     ^  ^  ^ 
wlio  bad  therefore  been' subject  to  a  risk  and  ex^ 
pence  on  that  account,  which  did  not  apply  to  ca^e9 
lil^e  the  present,  where  the  money  was  paid  here. 
But  upon  Ipoking  into  the  printed  proceedings  itt 
th^t  case,  there  does  not  seem  to  be  any  room  fot 
th^t  distincdQm  .  .  *        ^ 

.  In  t^  first  place»  the  settlement  itself,  in  v^lAa^  - 
this  ch(f iig^e  of  cpmmission  a|ipeared,  and  which  waft 
the  subject  of  complaint,  wad  allowed  by  Mr.  Bren^ 
toH,  the  then  ju4ge  of  the  coart^  whilst  the  money 
vas  9ti|l/in  the  bands  of  the 'registrar,  and  before 
any  prder.  was  given  to.trsknsmit  the  money  to  Bng^ 
2tiiu/,.aud  which  thjerefore  was  meiely  contingent 
^or  in  his  notOi  at  the  bottom  of  it,  he  states,  thai 
"the  fb.regoingsum(namely.  the- balance  after  alt 
c^i^^ /deducted)  remains  to  be  paid  by  the  regis-' 
trar,^  ^9  the.  court  ifM(y  $e€  fit  io  direct  m  the  pre^ 
mv^es.". 

In  the  next  place,  though  it  does  not  appeal*  that 
the.  Lords  gave  any  reasons  for  their  judgment,  it 
must  be  presumed  to  have  been  formed,  upon  the  evi** 
deace  produced  before  them.  Now  all  the  evidence 
in  the  case  goes  the  full  length  of  prbving  that  this 
commission  was  the  old  and  customary  allowance^ 
u^,9ll  cases  of  money  paid  into  the  r^stry,  unthaut 
any  distinction  as  to  its  ntbseqamt  disposal: 

One  of  these  evidences  .  was  a  taJble  of  fees  pnb-^ 
lished  by  the  Judge  of  the  Admiralty,  in  1771,  and 
transmitted  home  to  government,  and:  which  was 
founded  upon  a  more,  ancient,  table,  in  > which  was 
this  article:  ''  for. all  money  poH^mto  courts  for.coc)^ 
deqanation  or  otherwise,  five  peccant,  to  the je^ietrat 
for  e^ftodjf  of  th^  mooe^"    It  appbaiSt  tberefonji* 


m  oAsesf  ABTESBnriiD  ik  thb 

^u^M^  ^Mrt tU« poondtgp  waft  Mamed and  attached  upon 

j.»u    <  '  '*'■*   tl>a  ipayiMM  q^  Ike  mcmigr  tulii  lAe  rq^f^,  whatever 

1^0^  B,  10U.   ^^  ^^  ultimate  dbposal  of  it,  and  was  ia  canaid^ 

xatioa  o|  the  cuatody;  and  other  troublea  which  urigbt 

be  naceBai^r^  im  relation  to  it, 

There  ia  a  certificate  from  myuf^i^  that  I  had  in- 
apected  all  the  pecorda  of  the  cojirt,  ftovpt  the  firs^ 
.eatalfUahineDt  the|reof  ii|  1740,  and  that  it  appeared 
that  a  ppundage  of  five  per  cent  had  been  the  fee 
ailQwed  the  ragi^triftr  lor  all'  moniea  paid  tald  tke  re- 
gkfnfp  M  r€QMMtg  and  pt^fing  mam^  hg  order  of 
fiWrt^  making  settkmemtBf  4c^.  4^. 

There  are  certifieaies  to  the  saiM  ettept  from  Mr. 
fihntms^  the  preMDt  chief  juatice  of  Nwa  Sk^tioy  as 
la  tl^e  same  aJlowaacea  Anting  th^  time  he  waa  At- 
torney Genefaly  ^  on  moniea  paid  into  Ae  r^;is- 
loir's  hands  ;^  odierafirom  the  present  Attorney  and 
Solicijtor  General;  from  Mr.  ^ti^My,  and  varjiiraa 
Qjkher  persons  fionftfBfui^  in  this  pourt  They  all 
apeak  of  the  fee  na  dne  for  money  paid  into  tke  re^ 
giitrjft  without  any  allusioo  to  the  mode  in  which  it 
fraa  to  be  paid  out  again. 

To  thi9  point  then  all  die  eridence  pioduced  was 
(coi^kislne^  andit  qinatther/efore  be  understood,  tiiat 
the  dedaion  of  the  Court  of  Appeals  has  fiiUy  eata- 
bliahed  the  r%ht  of  thia  per  oentage  npon  all  monejr 
paid  into  the  regwjbryf  whetl^ar  aflerwarda  p^  orer 
iBBUQitediately  to  tl^s  agents  of  .other  persons  ii^titied 
to  i^  pr  remitted  to  Magbmd;  pr  whether  sndi  mo- 
ney shall  hare  .^ijieen  found  on  hq§rd  a  vessel,  oi^  shall 
j^  the  proceed?  j(^  aalea. 

The  other  tjPQ  ofaijectiona  ff»  against  the  sums 
mwrn .  which  tb^  eammission  i^^  charged,  .M  thj^t  tile 
apaoie  paid  te^  Comraiasary  General,  amounted 
to  five  ^thonefu^d  pounds,  wh^  in  eoqsequence  cf 
m  dinoount^aifbteen  {Mf  Mot  ott  bttb  ifteXf 
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cliange,  produced  bills  of  exchange  to  (be  amount  '"'hiraiT"*' 

of  five  thousand  nine  hundred  pounds,  on  wliich 

sum  the  registrar  has  charged  a  commission,  instead   ^^*  ^'  ^®^^ 
of  charging  it  on  the  first  sum  which  was  the  amount 
of  the  specie  actually  paid  in." 

This  is  evidently  an  improper  mode  of  taking  the 
poundage.  If,  as  I  have  before  stated,  the  fee  ac- 
crues upon  the  payment  of  the  money  into  the  regis- 
try, it  is  at  that  time,  and  upon  the  sum  actually 
paid  in,  that  the  poundages  ought  to  be  assessed ; 
besides,  the  difference  between  the  money  itself  and 
the  bills  of  exchange,  which  were  received  by  the 
registrar  in  lieu  of  it,  and  afterwards  paid  over  to  the 
agent,  is  merely  nominah  Those  bills  were  really 
worth  no  more  than  the  specie  which  was  paid  for 
them,  and  if  carried  to  market,  would  have  produced 
no  more.  The  difference  therefore  being  only  idenl, 
the  registrar  can  have  no  claim  to  receive  a  real  pro- 
fit upon  it. 

The  next  article  is,  that  the  registrar  has  charged 
a  commission  on  the  gross  amount  of  the  proceeds^ 
instead  'of  first  deducting  his  own  chaises,  and  the 
costs  and  expences  incurred  thereon. 

The  propriety  of  this  mode  of  charging  the  com- 
mission must  depend  in  a  great  measure  upon  the 
established  usage.  An  examination  of  the  bills  of 
costs  in  the  registry  will  shew  that  it  has  ever  been 
the  practice  to  chaise  the  commission  in  this  manner. 

The  principles  already  laid  down  will  prove  that  it 
is  not  unfair  or  unreasonable.  It  has  always  been 
charged  upon  sums  actually  paid  in,  which  in  case 
of  sales,  are  the  gross  proceeds,  as  they  are  received 
from  the  Marshal,  who  previously  deducts  his  own 
commission,  because  the  poundage  attaches  upon  all 
the  iponey.    Upon  being  paid  in,  however,  it  may  be 

2Q 
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'**h^1Im  "**  disposed  of  afterwards.  The  registrar  has  the  castody 
and  the  responsibility  of  the  whole  gross  proceeds, 
which  are  the  grounds  of  the  allowance ;  bis  own 
cottsmission  and  charges,  and  those  of  all  other  per- 
sons, except  the  marshal's  poundage,  are  not  paid 
and  allowed  till  the  conclusion  of  the  cause  and  die 
final  settlement,  when  the  registrar  pays  over  the 
whole  money  which  has  been  deposited  with  him ; 
till  then  he  has  merely  the  custody  and  responsibility 
ioT  the  whole. 

The  petition  then  objects  to  the  chaige  made  by 
the  marshal  for  the  custody  c^  the  vessel^  at  the  rate 
of  seven  shillings  and  six-pence  per  day« 

This  claim  r^sts  upon  nearly  the  same  grounds 
with  the  registrar's  poundage.  Upon  my  arrival 
here  I  found  it  to  have  been  the  long  established 
charge.  In  1800,  upon  some  disputes  relating  to 
fees,  a  reference  bad  been  made  to  His  Majesty's 
council  for  this  province.  This  allowauce,  with  that 
of  five  shillings  a  day  besides,  to  a  person  employed 
when  it  was  necessary^  was  inserted  in  a  fee  table 
by  them  formed.  Without  entering  into  any  qucB- 
tion  of  how  far  this  table  is  of  legal  authority,  it  may 
he  considered  as  a  proof,  that  this  was  considered  as 
the  established  charge,  and  that  it  \^  as  reasonable 
in  itself;— indeed^  when  the  great  trouble  and  atten- 
tion which  this  part  of  the  marshal's  duty  requires 
to  be  consta«tly  employed,  in  the  safe  stationing  of 
vesfi^els;  in  guarding  against  accident  and  embezzle^ 
ment.  and  his  being  xtftswerable  fur  :all  tlie  losses 
"which  may  be  occasioned  through  tlie  neglect  or  im* 
proper  conduct  of  those  whom  he  must  necessarily 
employ;  when  all  these  circumstances  are  weighed* 
a  daily  pay  for  each  vessel,  equal  only  to  that  of  a 
moderate  artificer  jn  this  town^  cannot  surely  be 
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4leenied  an  exorbitant  demand.  It  was  yetnrned  by 
me  to  government  in  the  table  transmitted,  and  was 
not  objected  to.  Aboat  the  same  time  with  the  case  ^^  **  ^*^ 
of  the  Charlotte,  Greenfield^  that  of  the  Lydia^  Ker- 
rism^  came  before  the  Lords  of  Appeal,  io  which 
the  charges  of  the  marshal  of  this  coart  were  ob<- 
jected  to,  bat  were  confirmed  as  those  of  the  regis* 
trar  were  in  the  other.  The  poundage,  in  case  of 
«ale,  (indeed  was  the  principal  ground  of  objection, 
which  is  not  complained  of  in  the  present  case,  but 
in  the  marshal's  accounts  in  the  Lydia^  there  was  a 
chaise  for  custody  for  82  days,  at  seven  shillings  and 
six-pence  a  day,  and  for  a  person  besides  for  atten^ 
dance  on  board  the  said  ship  for  the  same  time,  at 
five  shillings  a  day«  which  does  not  appear  to  have 
been  objected  to  by  the  complainant,  and  was  con- 
firmed by  the  court.  In  the  year  1808,  this  very 
charge  amongst  others,  was  resisted  by  an  agent  for 
the  captors;  it  was  brought  before  this  court  and 
fully  argued.  Upon  the  grounds  before  stated,  ijt 
was  again  pronounced  to  be  lawfully  due. 

Since  then  the  registrar's  right  to  a  poundage  of 
five  per  cent,  upon  all  money  paid  into  the  registry, 
and  the  marshal's  charge  of  seven  shillings  and  six- 
pence a  day  for  the  custody  of  vessels  and  cargoes, 
have  been  fully  established  by  the  decisions  of  the 
courts  of  appeals,  and,  in  the  latter  case,  of  this  court 
likewise.  I  cannot  but  hold  them  to  be  just  and  law- 
ful fees,  which  it  is  no  longer  competent  to  this  court 
to  alter ;  and  since  it  appears  to  h^ve  been  the  cus- 
tomary and  reasonable  practice  of  the  court  to  al* 
low  the  registrar's  poundage  upon  the  gross  sum 
paid  into  the  registry,  I  pronounce  for  the  third 
article  of  the  said  petition,  and  against  the  first, 
second,  foui^h,  and  iast  articles ;  and  I  therefore 

2q2 
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rrbe  Schooner  allow  the  accounts  of  the  registrar  and  marsha}  in 
■  ., '    .   this  case,  after  deducting  from  the  registrar's  ponnd- 

Ko9.  5, 1813.  jjg^  gQ  much  as  appears  to  be  overcharged,  by  as- 
sessing it  upon  the  bills  of  exchange,  instead  of  the 
money  actually  paid  into  the  registry  ;--each  party 
to  pay  their  own  costs. 
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ORDER,  2l9i  APRIL,  181«. 

WHEREAS  the  GoTemment  of  France  Im,  by  an  official 
Report*  conununicated  by  its  MiniBltr  for  Forago  Affiiirs 
to  the  Cooservatife  Senate*  on  the  lOtfa  Jf«rc*  last,  removed  all 
doubts  as  to  the  perseverance  of  that  Government  in  the  assertion 
of  prmcipleSy  and  mthe  maintenance  of  a  system,  not  more  hostile 
to  the  maritune  rights  and  commercial  interests  of  the  BritUh 
£m|Hfe,  than  inconsistent  with  the  rights  and  independence  of 
neutral  nations,  and  has  thereby  plainly  developed  the  mordmate 
pretensions  which  that  system,  as  promulgated  m  the  Decrees  of 
Biflin  and  MUan,  was  from  the  first  designed  to  enforce:  And 
whereas  His  Mi^esty  has  mvariably  professed  his  readiness  to  revoke 
the  Orders  in  Council  adopted  thereupon,  as  soon  as  the  said  De- 
crees of  the  enemy  should  be  formally  and  unconditionally  repealed, 
and  the  conunerce  of  neutral  nations  restored  to  its  accustomed 


His  Royal  Highness  the  Prince  Regent  (anxious  to  give  the  most 
decisive  proof  of  His  Royal  Highness's  disposition  to  perform  the 
engagement  of  His  Majesty's  Government)  is  pleased,  in  the  name 
and  cm  the  behalf  of  His  Msyesty,  and  by  and  with  the  advice  of 
His  Majesty's  Privy  Council,  to  order  and  declare,  and  it  is  iiereby 
ordered  and  declared — ^That  if,  at  any  time  hereafter,  the  BeriiH 
and  Milan  Decrees  shall,  by  some  authentic  act  of  the  Fttneh  Go« 
vemmcnt  publicly  promulgated,  be  absolutely  and  unconditionally 
repealed,  then  and  from  thenceforth  the  Order  in  Council  of  the 
seventh  day  of  Jamuary  one  thousand  eight  hundred  and  seven, 
and  the  Order  in  Council  of  the  twenty-sixth  day  of  April  one 
thousand  eight  hundred  and  nine,  shall,  without  any  further  order, 

a  2 
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by  which  tlie  Decrees  of  Berlin  and  MilaH  are  declared  to  be  defi* 
nitively  no  longer  iu  force  io  regard  to  American  yeaseb : 

And  whereas  His  Royal  Highness  the  Prince  Regent^  althoogh  he 
cannot  consider  tHe  tenor  of  the  said  iustninient  as  sttislying  tlte 
conditions  set  forth  in  the  said  order  of  the  Slst  AprU  hist,  upon 
which  the  said  orders  were  to  cease  and  determine^  is  nevrrthelcm 
disposed,  on  his  i>art,  to  taise  such  ineasnres  as  may  tend  to  re- 
establish the  mtercoune  between  neutral  and  belHgeimt  natioos 
upon  its  accustomed  principles: 

His  Royal  Highness  the  Prince  Regent,  in  the  name  and  on  the 
behalf  of  His  Majesty,  is  therefore  pleased,  by  and  with  the  advice 
of  His  Majesty's  Privy  Council,  to  order  and  declare,  and  it  is 
hereby  ordered  and  declared,  That  the  Order  in  Council  bearing 
date  the  7th  day  oi  January  1807,  and  the  Order  m  Camadi  bear- 
ing  date  the  ^th  day  of  Ajnil  1809»  be  revoked,  so  far  as  majr 
regard  Jwurican  vessels,  and  their  cargoes  bring  Ammetm  property^ 
from  the  1st  day  oi  August  next. 

But  whereas  by  certain  acts  of  the  Government  of  the  Uniied 
StattB  cfAmeriea^  all  British  armed  vessels  are  excluded  from  the 
harbours  and  the  waters  of  the  said  United  States,  die  aimed  vesseia 
of  Ihmce  being  permitted  to  enter  therein ;  and  the  commercial  in-' 
tercourse  between  Chrat  Britain  and  the  United  Statea  is  inter- 
dicted, the  commercial  intercourse  between  Francs  and  the  said 
United  States  having  been  restored :  Hfs  Royal  Highness  the  Prince 
Regent  is  pleased  hereby  further  to  declare,  in  the  name  and  on  the 
behalf  of  His  Majesty,  that,  if  the  Government  of  the  said  UnUtd 
States  shall  not,  as  soon  as  may  be  aAer  this  order^hall  have  been  dtdy 
notified  by  His  Majesty's  Minister  in  America  to  the  said  Govern- 
ment, revoke  or  cause  to  be  revoked  the  said  acts,  this  present 
order  shall,  m  that  case,  after  due  notice  signified  by  His  Majesty's 
Minister  in  Amevita  to  the  said  Government,  be  thenceforth  null 
and  of  uo  effect. 

It  IS  further  ordered  and  declared,  that  all  American  vessels  and 
their  cargoes,  being  American  property,  that  shall  have  been  cap- 
tured subsequently  to  the  20th  day  of  May  last,  for  a  breach  of  the> 
^foresaid  Orders  in  Council  alone,  and  which  shall  not  have  beea 
actually  condemned  before  the  date  of  this  order,  and  that  all  ships 
and  cargoes,  as  aforesaid,  that  shall  heuceforth  be  captured,  under 
the  said  orders,  prior  to  the  1st  day  of  August  next,  shall  not  be 
proceeded  against  to  condemnation  till  further  orders;  but  shall,  in 
the  event  of  this  order  not  becoming  null  and  of  no  effect  in  the 
efkit  aforesaid,  be  forthwith  liben^ted  an(|  restored,  subject  to  mif^ 
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itaaMNdite  exji^ices  on  the  part  of  tke  capton  M  dudl  have  been 
justly  incurred. 

PFoyided  that  flotking  in  this  order  contdned,  respecting  the  xe* 
▼ocation  of  the  orders  herein  mentioned,  shall  be'  taken  to  rerire 
wholly  or  m  part  the  Orders  in  Cooncil  of  the  lltb  November  1807« 
or  any  other  Order  not  hereb  mentioned,  or  to  deprive  parties  of 
any  legal  remedy  to  which  they  may  be  entitled  under  the  Order  ia 
Coimcil  of  the  21st  Jpril  1812. 

His  Royal  Highness  the  Prince  Kegent  is  hereby  pleased  further 
to  declare,  in  the  name  and  on  the  behalf  of  His  Majesty,  that 
nothing  in  this  present  Order  contained  shall  be  understood  to  pre- 
clude His  Royal  Highness  the  Prince  Regent,  if  tircumstanoes  shall 
so  require,  from  restoring,  after  reasonable  notice,  the  Orders  of 
the  7th  Jamuttj  1807,  and  26th  April  1809,  or  any  part  thereof, 
to  their  foil  effect ;  or  from  taking  such  otiier  measures  of  retaliation 
against  the  enemy  as  may  appear  to  His  Royal  Highness  to  be  just 
and  necessary. 

And  the  Right  Honorable  the  Lords  Commissioners  of  Hb  Ma«> 
jesty's  Treasury,  His  Majesty's  Principal  Secretaries  of  ^tate,  th^ 
Lords  Commissioners  of  the  Admiralty,  and  the  Judge  of  the  High 
Court  of  Admiralty,  and  the  Judges  of  the  Courts  oi  Vice-Adnu- 
lalty,  are  to  take  the  necessary  measures  herein,  as  to  them  may 
respectively  appertain. 

JAMES  BULLER. 


B. 

By  ihe  CcmmMssumtre  for  executing  the  Office  pf 

Lord  High  Adamral  of  ihe  United  Kingdom  of 

Great  Britain  and  Ireland^  t^c. 

His  Royal  Highness  the  Prince  Regent,  having  been  pleased  by 

his  Order  in  Council,  dated  the  31st  of  last  month,  in  the  name 

and  on  the  behalf  of  His  Majesty,  to  direct  that  the  Commanderi 

of  His  Majesty's  ships  of  war  and  privateers  do  detain  and  briqg 

into  port  all  ships  and  vessels  belonging  to  the  citixens  of  the 

United  States  of  America,  or  bearing  the  flag  of  the  said  Uniltd 

States^  except  such  as  may  be  furnished  with  British  licenses, 

which  vessels  are  allowed  to  proceed  according  to  the  teoor  of  the 

said  licenses ;  but  that  tiie  utmost  care  be  taken  for  the  preservatioii 

of'  all  and  every  part  of  the  cargoes  on-board  any  of  the  first-neii* 

lioned  dbips  or  vessels,  so  that  no  damage  or  embe^ement  what* 
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ever  be  siuluDai;  we  jignify  tbe  aaoie  for  your  iuforBUI»B  mi 
guidance. 

Given  under  our  hands  the  10th  AugnM,  1812* 
To  the  Ju(fg€  of  the  Vice. Admiralty  Court  at  Halifax. 
By  Command  of  their  Lordships, 

J.  W.  CROKEB. 


Commissiow^CondemnMtiMt^ 
In  tlie  Name  and  on  the  Behalf  of  His  Majesty. 
GEORGE  P.  R. 
(L.  S.) 

George  the  Third,  by  tbe  Grace  of  God  of  the  United 
Kingdom  of  Great  Britain  and  Ireland^  King^  Defender  of  the 
Faith, — ^To  our  right  trusty  and  weli-beloved  Cousk  and  ConoseUor 
Hobert  Viscount  Melville^  our  trusty  and  well-beloved  WUUmn 
Domett,  Esquire,  Vice- Admiral  of  the  White  Squadron  of  our  Fleets 
Sir  Joseph  Sidney  Yorke^  Knight,  Rear  Adndral  of  the  White 
Squadron  of  our  Fleet,  our  right  trusty  and  well-beloved^Coimselior 
William  Dundas,  our  trusty  and  well-beloved  Qeorge  Johmatont 
Hope,  Esquire,  Rear  Admiral  of  the  White  Squadron  of  our  Fleet, 
our  trusty  and  well-beloved  Sir  George  Warret^der,  Baronet,  and 
our  trusty  and  we]l*beloved  John  Oelnnm,  Esquire,  our  Commis- 
sioners for  executing  the  Office  of  Lord  High  Admiral  of  our  said 
United  Kingdom  of  Great  Bntain  and  Ireland,  and  Dommions 
thereunto  belonging,  and  to  tbe  Commissioners  for  executing  that 
office  for  the  time  being,  greeting :  Whereas  we,  having  taken  into 
our  consideration  the  injurious  and  hostile  proceedings  of  tbe  United 
States  of  America,  as  set  forth  in  the  Declaration  of  thb  date  issued 
l)y  our  command;  and  we,  therefore,  having  determined  to  take 
such  measures  as  are  necessary  for  vindicating  the  honor  of  our 
crown,  and  for  procuring  reparation  and  satisfaction^  did,  by  and  ' 
witii  the  advice  of  our  Privy  Council,  order  that  General  Reprisals 
be  granted  against  tbe  ships,  goods,  and  citizens  of  the  UnitedStatea 
of  America,  (save  and  except  any  ships  to  which  our  license  has 
been  granted,  or  which  have  been  directed  to  be  released  from  tbe 
embargo,  and  have  not  teraiiuated  the  original  voyage  on  which  they 
were  detained  or  released,)  so  that  as  well  our  fleets  and  ships,  as 
'  also  other  ships  and  vessels  that  shall  be  commis^uoned  by  Letters  of 
JVIarque  or  General  Reprisals,  or  otherwise,  by  you  our  Commis- 
sioners for  executing  the  office  of  Lord  High  Admiral  of  our  said 
United  Kingdom  of  Great  Britain  and  Ireland,  now  and  for  tbe 
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time  bemg>  sball  and  may  lawfully  seuse  all  shipi ,  vessels,  and  goods 
belonging  to  the  United  States  of  America^  or  to  any  persons  being 
citizens  of  or  inhabiting  within  any  of  the  territories  of  the  United 
States  of  America  (save  as  before  excepted)  and  bring  the  same  to 
judgment  in  any  of  the  Courts  of  Admiralty  within  our  dominions, 
which  shall  be  duly  commissioned.  These  are,  therefore,  to  authorize, 
and  we  do  hereby  authorize  and  enjoin  you  our  said  Commissiouers 
DOW  and  for  the  time  being,  or  any  three  or  more  of  you,  to  will  and 
require  our  High  Court  of  Admiralty  of  England,  and  the  Lieute- 
nant and  Judge  of  the  said  Court,  and  his  Surrogates,  and  also  the 
tevend  Courts  of  Admiralty  within  our  Dominions  which  shall  be 
duly  commissioned ;  and  they  are  hereby  authorized  and  required 
to  take  cognizance  of^  and  judicially  to  proceed  upon,  all  and  all 
manner  of  captures,  seizures,  prizes,  and  reprisals  of  all  ships, 
vessels,  and  goods  already  seized  and  taken,  and  which  hereafter 
shall  be  seized  and  taken,  and  hear  and  determine  the  same,  ac- 
corduig  to  the  Course  of  Admiralty,  and  Laws  of  Nations,  and  to 
adjudge  and  condemn  all  such  ships,  vesseb,  and  goods  as  shall 
belong  to  the  United  States  of  America,  or  (o  any  persons  being 
citizens  of  or  inhabiting  within  any  of  the  territories  of  the  United 
States  of  America  (save  as  before  excepted).  In  witness  whereof, 
we  have  caused  our  Great  Seal  of  our  United  Kingdom  of  Great 
Britain  and  Ireland  to  be  put  and  affixed  to  these  presents.  Givdn 
at  our  Court  at  Carlton  House,  the  Thirteenth  day  of  October,  in 
the  Year  of  our  Lord  One  Thousand  Eight  Hundred  and  Twelve, 
and  in  the  Fifty-second  Year  of  our  Rei^n. 


ISth  October,  131J. 
Whereas  it  is  expedient  that  all  vessels  which  have  arrived  or 
may  arrive  at  the  Ports  of  Lisbon  or  Cadiz,  with  cargoes  of  grain 
and  flour  from  the  United  States  of  America,  being  furnished  with 
His  Majesty's  license,  or  with  licenses  from  Augustus  J.  Foster,  Esq. 
His  Britannic  Majesty's  late  Mmister  at  the  United  States,  should 
be  permitted  to  return  with  cargoes  of  lawful  merchandize  to  the 
ports  of  the  said  States ;  and  that  such  vessels,  with  their  cargoes, 
lo  whomsoever  the  same  may  belong,  should  be  protected  on  their 
return  against  capture  by  His  Majesty's  cruizers :  His  Royal  High- 
ness the  Prince  Regent,  in  the  name  and  on  behalf  of  Hb  Majesty, 
is  pleased,  by  and  with  the  advice  of  His  Majesty's  Privy  Council, 
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to  order,  and  it  n  hereby  ordered,  That  all  vessels  which  hav« 
arrived  or  may  arrive  at  the  ports  of  Lishon  or  Cadk,  with  cargoes 
of  grain  or  flour  from  the  United  States  of  America,  under  His  Ma- 
jesty's license,  or  under  the  faith  of  passports  granted  for  the  pro- 
tection of  such  vessels  by  His  Majesty's  Minister  in  America,  shall 
be  permitted  to  take  on-board  at  either  of  the  ports  aforesaid,  being 
the  port  of  destination  of  their  outward  cargoes,  respectively,  car- 
goes of  lawful  merchandize,  and  to  return  therewith  to  any  port  of 
the  United  States  of  America,  without  molestation  on  account  of 
the  present  hostilities ;  and  notwithstanding  the  said  ships  and  car- 
goes may  belong  to  citizens  or  inhabitants  of  the  said  United  Statea 
cf  America;  provided,  nevertheless,  that  all  vessels  claimmg  thtf 
benefit  of  this  order  shall  be  provided  with  an  order  from  His  Ma- 
jesty's Mmister  at  Lisbon  or  Cadiz,  (who  are  hereby  authorized  and 
empowered  to  grant  the  same,),  permitting  the  shipment  of  such 
cargoes  of  lawful  merchandize,  to  be  therein  described,  authorizing 
the  said  ships  and  cargoes  to  return  to  any  port  of  the  United  States 
of  America  without  molestation,  in  pursuance  of  the  provisions  of 
this  order.  And  the  Right  Honorable  Viscount  Castlereagh,  one  of 
His  Majesty's  Principal  Secretaries  of  State,  and  the  Judge  of  the 
High  Court  of  Admiralty,  and  Judges  of  the  Courts  of  Vice-Admi- 
ralty, are  to  take  the  necessaiy  measures  herein  as  may  respectively 
appertain* 

JAMES  BULLER. 


D. 

By  the  Commissioners  for  executing  the  Office  of 

Lord  High  Admiral  of  the  United  Kingdom  of 

Great  Britain  and  Ireland^  SfC 

His  Royal  Highness  the  Prince  Regent  having  been  pleased,  by 

bb  Order  in  Council,  dated  the  26th  October,  1812,  in  the  name 

and  on  the  behalf  of  His  Majesty,  to  order,  that  all  such  Americam 

vessels  and  cargoes  of  grain  and  flour,  proceeding  from  the  ports  of 

tbt  United  States  of  America  to  Spain  or  Portugal,  as  shall  be. 

furnished  with  passports  or  certificates  of  protection  granted  by 

Viee^Admiral  Sawyer,  commandmg  His  Majesty's  ships  on  the 

Halifax  station,  shall  be  allowed  to  proceed  according  to  the  tenor 

of  the  said  passports  or  certificates,  without  molestation  on  account 

of  the  present  hostilities;  and  further  to  order,  that  if  any  such 

abips  and  cargoes,  so  proceedipg,  shall  have  been  deUined,  or  shall 
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W  detained,  and  bnmght  in  for  a^judicatiott,  they  shall  b^  forth- 
with liberated  and  ccleased :  We  signify  the  same  for  your  infor- 
nation  and  gaidanoe»  and  do  hereby  require  and  direct  you  to  pa/ 
the  strictest  regard  and  attention  thereto, 
fiiven  under  our  hands  the  31st  day  of  Oetokr,  1812. 

W.  DOMETT. 
J.  YORKE. 
J.  OSBORNE. 
ToiUJudgBoftU  Fke^Jdtmrdisf  Court 
at  HaUfax,  N4ma  ScoOa. 

By  command  of  their  Loiddiipsy 

JOHN  BURROW. 


E. 
(COPY.) 
Ji  the  Owrf  ai  Carlton  Hmm,  the  %th  AprU,  18l!ii 

PRBSBNT 

His  Royal  Bighneis  the  Prince  Rbobnt  in  Coundi. 

WuBBBAS  by  an  act  iiassed  in  the  49tli  year  of  his  preseitP 
Migesty's  reign,  entitled*  An  Act  to  authorise  His  Migesty  to  permit; 
nntil  the  25th  day  of  March,  One  Thousand  Eight  Hundred  and 
Twelve,  any  goods  and  commodities  to  be  imported  into*  and  ex« 
ported  front.  Nova  Scotia  and  JV^  Srmswiek,  in  any  ship  or 
vessel  whatsoever ; 

It  is  enacted,  that  it  shall  be  lawful  in  any  ship  or  vessel,  in  any 
manner  owned  or  navigated,  to  import  and  export  from  any  port 
or  ports  witliin  th^  province  of  Nova  Scotia  or  New  Brunswick, 
which  shall  be  specially  appointed  for  that  purpose  by  His  Majesty, 
by  Order  in  Council,  any  goods  or  commodities  which  His  Miyesty^ 
by  Order  in  Council,  shall  specially  authorize  and  allow  to  be  so 
imported  and  exported  respectively,  any  law  to  the  contrary  not* 
withstanding. 

And  whereas  the  said  act  has  been  continued  by  an  act  passed 
in  the  present  session  of  parliament,  cap.  20,  until  the  25th  day 
of  March,  1815 :  His  Royal  Highness  the  Prince  R^ent,  by  virtna, 
of  the  powers  vested  In  His  Majesty  by  the  above  recited  acts,  i^ 
pleased,  in  the  name  and  on  the  behalf  of  His  Majesty,  by  and  with 
the  advice  of  His  Majesty's  Privy  Council,  to  order,  and  it  b  hereby 
ordered,  that  during  the  continuance  of  the  above  recited  acts» 
until  further  order  made  thereon,  it  shall  be  lawful  in  any  shjp  or , 
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tessel,  except  a  vessel  belonging  to  Franee;  or  subjects  tkei^,  to 
export  from  the  ports  of  HmUfax,  AdM  Sc^iia^  and  the  ports  of 
St.  Andrew*B  and  St.  John's,  New  Brttiuwick,  to  anj  port  belong- 
ing to  the  United  States  of  America;  from  which  British  vessels 
are  or  shall  be  excluded,  any  articles  being  the  growth,  produce,  or 
Dianu^cture  of  the  United  Kingdom  of  Great  Britain  or  Ireland, 
or  any  of  His  Majesty's  ccrfonies,  plantations,  or  settlements  in  the 
West  Indies,  provided  such  articles  shall  have  been  certilied  by  the 
Collector  and  Comptroller  of  His  Majesty's  Customs,  at  any  of  tfie 
ports  above-mentioned,  from  whence  the  same  shall  be  shipped  for 
any  of  the  ports  of  the  United  States  as  aforesaid,  to  have  been 
imported  into  one  of  the  said  provinces  of  Nora  Scotia  and  New 
Brunswick,  in  a  British  ship  or  vessel,  from  a  port  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  or  {nm  a  port  of  the 
said  colonies,  plantations,  or  settlements,  and  also  to  import  into 
the  port  of  Halifax,  Nova  Scotia,  and  the  ports  of  St.  Andrew's 
and  St.  John's,  New  Brunswick,  from  any  of  the  said  ports  of  the 
United  States,^ ^hesLt  and  grain  of  any  kind,  bread,  biscuit,  and 
flour,  pitch,  tar,  and  turpentine,  such  articles  being  of  the  growth, 
produce,  and  manufacture,  of  the  said  United  States* 

And  the  Right  Honorable  the  Lords  Commissioners  of  His  Ma- 
jesty's Treasury,  and  the  Lords  Commissioners  of  the  Adminflty, 
are  to  give  the  necessary  directions  lierem  accordmgly. 

(Signed)  CHETWYKB, 


(COPY.) 
At  the  Court  at  Carlton  House,  the  ISth  day  of  October,  1812f. 

PRESENT 

His  Royal  Highness  the  Prince  Regent  in  Council. 
Whereas  by  virtue  of  the  powers  vested  in  His  Msyesty  by  ai> 
Act  passed  in  the  49th  year  of  His  Majesty's  reign,  and  continued  by 
an  Act  passed  in  the  last  session  of  parliament,  chap.  20,  an  Order 
in  Council  was  issued  on  the  8th  oi  April,  1812,  declaring  that  it 
should  be  lawful  to  export  and  import,  in  any  ship  or  vessel,  ex- 
citing a  ship  or  vessel  belonging  to  France,  or  to  the  subjects 
thereof,  from  and  into  the  ports  of  Halifax,  in  Nova  Scotia,  and 
the  ports  of  St,  Andrew's  and  St.  John's^  New  Brunswick,  to 
and  from  any  port  belonging  to  liie  United  States  of  America,  from 
which  British  vessels  are  or  shall  be  excluded,  certain  articles  there- 
in  mentioned  and  described :  And  whereas  it  is  expedient  that  th« 
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letportatiou  and  the  importation  of  the  articles  so  allowed  to  be 
ifxported  and  imported  by  the  said  Order  of  CoiHicil  shbnld,  not* 
svitlistandiiig  the  present  bostilitiesy  continue  to  be  permitted  in  the 
.same  manner  and  in  vessels  of  the  like  description,  provided  such 
vessels  shall  have  a  licence  from  the  Governor,  Ueutenant-Gover^ 
nor,  or  other  officers  adminbtermg  tlie  government  in  the  said 
provinces  of  Nova  Scotia  and  Aeiv  Brunsunek:  His  Royal  High* 
ness  the  Prince  Regent,  in  the  name  and  on  the  belialf  of  His  Ma* 
jesty,  is  pleased,  by  and  with  the  advice  of  His  Majesty's  Privy 
(Ilouncil,  to  order,  and  it  is  hereby  ordered,  tlmt  the  said  Governor, 
Lieutenant-Governor,  or  officers  administering  the  government  of 
the  said  provinces  of  Nova  Scotia  and  New  Brunswick  respectively, 
for  the  time  be^ig,  shall  be  authorized  and  empowered,  and  they 
^re  hereby  authorized  and  empowered  to  grant  licences  accordingly 
for  the  exportation  and  importation  of  the  said  articles  as  enume- 
rated and  allowed  by  the  said  Order  in  Council,  notwithstanding 
the  ships  and  cargoes  shall  belong  to  citizens  and  inhabitants  of  the 
United  States  of  America,  or  be  the  property  of  British  subjects 
trading  therewith.  And  the  Right  Honorable  the  Lords  Commis- 
sioners of  His  Majesty's  Treasury,  the  Riglit  Honorable  Earl 
Bathurst,  one  of  His  Majesty's  Principal  Secretaries  of  State,  the 
Lords  Commissioners  of  the  Admiralty,  and  the  Judge  of  the  High 
Court  of  Admiralty,  and  tiie  Judges  of  the  Courts  of  Vice-Admi- 
xalty,  are  to  take  the  necessary  measures  herein  as  to  them  may 
Respectively  appertain. 

(Signed)  JA.  BULLER. 


(COPY.) 


Export. — I,  the  undersigned  Lieutenant- 

Governor  in  and  over  the  province  of  Nova  Scotia,  and  the  terri- 
tories thereunto  belonging  in  America,  in  pursuance  of  the  authority 
given  to  me  by  Order  of  Council,  bearing  date  the  i3th  day  of 
Octobet^  1812,  do  hereby  grant  this  Licence,  and  do  hereby  au- 
thorize A.  B,  to  export  in  any  ship  or  vessel  not  belonging  to 
France  J  or  the  subjects  thereof,  from  tlie  port  of  Halifax  in  Nora 
Scotia,  to  any  port  belonging  to  the  United  States  of  America 
from  which  British  ships  are  excluded,  any  articles  being  the 
gfowth,  produce,  or  manufacture  of  the  United  Kingdpm  of  Gre^t 
Britain  and  Ireland,  or  of  any  of  His  Miyesty's  colonies,  planta- 
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tions,  or  fletdenents  in  ibt  Wat  Jndks,  without  aoleitataoa  m 
•ccount  of  the  present  hoitilitiesy  and  flotwitfastandiog  the  ml  ship 
sod  cargo  may  beloiig  to  aoy  subject  or  iohahitaot  of  the  Vtdted 
States  of  Amerieu,  or  may  be  the  property  of  any  Brititk  subject 
trading  therewith^  pronded  that  such  iirticks  shall  have  been  ccrti« 
iied  by  the  Collector  and  Comptroller  of  Hb  Miycsty^s  Cosloais  at 
the  port  abovementioned,  from  whence  the  same  shall  be  shqiped 
for  any  of  the  ports  of  the  United  States  as  aforesaid,  to  have  been 
imported  into  the  provinces  of  Neva  Seotia  and  New  BnausMt^ 
in  a  British  ship  or  vessel  from  a  port  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  or  from  a  port  of  the  said  ocrioaie^ 
plantations,  or  settlements. 
This  Licence  to  continue  in  forc^  months^ 


(COPY.) 

Import.-— I,  the  undersigned  Ueutenantn 

Crovemor  in  or  over  the  province  of  Neva  Seetia,  and  the  terri^ 
tories  thereunto  belonging  in  America,  in  pursuance  of  the  authoiify 
given  to  me  by  an  Order  of  Council,  bearing  date  the  13th  day  of 
October,  1812,  do  hereby  giant  this  Licence,  and  do  hereby  au- 
thorize and  permit  A.  B.  to  import  in  any  ship  or  vessel^  exeeptii^ 
a  ship  or  vessel  belonging  to  Prance,  or  the  subjects  thereof*  into 
the  port  of  Halifax^  in  Nova  Scotia,  from  any  port  in  the  United 
States  of  America  fron)  which  British  vessels  are  excluded,  n 
cargo  of  wheat,  grain,  bread,  biscuit,  flour,  pitch,  tar,  or  turpen- 
tine, without  molestation  on  account  of  the  present  hostilities,  and 
liotwithstanding  the  said  ship  or  goods  shall  be  the  property  of  any 
subject  or  inhiabitant  of  the  United  States  rf  America,  or  of  any 
British  sul^ects  trading  therewitl^. 

This  Licence  to  continue  in  force  months. 


F, 

By  the  Commissioners  for  executing  the  OgUt  ^ 

Lord  High  Admiral  of  the  United  Kingdom  of 

Great  Britain  and  Ireland,  Sfc. 

WumLBAS  the  King  hath  been  pleased  to  order  that  general 

ceprisals  be  granted  against  the  ahips,  goods,  and  citizens  of  the 
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tMUd  Si^Ui  ^  Amtrku.  n  tkat^  w  wcU  His  Majesty's  fleet 
aod  ships  as  also  other  shipa  and  Tcsself  that  shall  be  eommissioiied 
by  letters  of  marque,  or  geoeral  reprisals,  or  otherwise,  by  us,  the 
CommissioDers  for  executing  the  ofliee  ci  Lord  High  Admiral  for 
the  time  bebg,  or  by  aay  person  or  persons,  by  us  or  them  em- 
powered, shall  and  may  lawfully  seiae  all  the  ships,  vessels,  ami 
goods  helonging  to  the  UmUed  StaUi  of  Amaitm^  or  to  any  petsons 
being  citiaens,  or  inhabiting  within  any  of  the  territories  of  the 
United  States  cf  America,  (save  ami  except  ai^  ships  to  which 
His  Majesty's  licence  has  been  gnnted,  or  which  have  been  diieeted 
to  be  released  from  the  embargo^  and  have  not  termmattd  the  ori- 
ginal voyage  on  which  they  were  detained  and  released,)  we  do  in 
pursuance  of  His  Miyesty's  commission  under  the  great  seal  of 
Great  BrUam,  bearing  date  the  13th  day  of  October,  1812,  (* 
copy  whereof  is  hereunto  annexed,)  hereby  will  and  require  His 
Majesty's  Vice-Admiralty  Court  of  HaUfaat,  and  the  Vice-Admira], 
or  hb  Deputy,  or  the  Judge  of  the  said  Courf^  or  his  Deputy,  now 
or  for  the  time  being,  to  take  cognizance  of,  and  judicially  to  pro- 
ceed upon  all  and  all  manner  of  captures^  seisures,  priaes  and  re- 
prisab  of  all  ships  and  goods  that  are  or  shall  be  taken  within  the 
limits  of  the  said  Vice-Admiralty  Court  ofHali/ag,  and  to  hear 
and  determine  the  same  according  to  the  course  of  admiralty  and 
law  of  nations,  to  acyudge  and  condemn  all  such  ships,  vessels,  and 
goods,  as  shall  belong  to  the  United  States  of  America,  or  to  any 
peiions  being  dtitan^  or  inhabiting  within  any  of  the  territories  of 
the  United  States  of  America,  exce|)t  as  before  excepted. 

And  whereas  Hb  Royal  Highness  the  Piince  Regent,  acting  in 
the  name  and  on  the  behalf  of  Mb  Majesty,  hatli  been  pleased  to 
establish  instructions  under  hb  signet  and  sign  manual,  bearing  datf^ 
the  14th  day  of  the  said  month,  for  the  guidance  of  the  said  Courts 
of  Admiralty  respeeting  the  mode  of  proceeding  on  the  before^ 
mentioned  captures;  and  by  his  Order  in  Council  of  the  13th  day 
of  the  said  month,  to  approve  of  a  set  of  standing  interrogatories, 
jprepared  by  Hb  Msyest/s  Advocate  General,  and  the  Advocato 
of  the  Admiralty,  to  be  administered  to  all  commanders^  mas« 
len,  officers,  mariners,  and  other  persons  found  oo-board  any  ship 
Or  vassal  (which  hadi  been  or  shall  be  seised  or  taken  as  priae  by 
any  of  Hb  Majesty's  ships  or  vessels  of  war,  or  by  any  merchant 
ships  or  vesseb  which  have,  <Hr  shall  have  commissions  or  letters  of 
marque  or  reprisals^  concerning  inch  captured  ships,  vesseb,  or  anj 
gcfods^  wares»  and  merchandiie  on-board  the  same,}  examined  as 
irtaesses  m  prqmratory  duri^  the  ptemai  hostilities;  and  to  order 


m  APPENDIX. 

diat  the  nid  intenogatories  be  temsmittcd  to  the  several  Courts  of 
Adnuralty  in  His  Majesty's  foreign  governments  and  plantations, 
for  their  guidance. 

We  send  herewith  copies  of  the  said  instructions  and  interrogator 
ries  to  the  Vice-Admiralty  Court  of  Halifax,  and  the  Vice-Admirai 
or  his  Deputy,  or  the  Judge  of  the  said  Court  or  his  Deputy,  noir 
or  for  the  time  beings  for  their  guidance  accordingly;  and  do 
hereby  will  and  require  them  to  cause  the  same  to  be  duly  observed. 
For  doing  all  which  thb  shall  be  their  sufficient  warrant. 
Given  under  oOr  hands  and  seal  of  the  Office  of  Admiralty,  the 
i6th  of  October,  1B12. 

J.  YORKE. 
G.  WARREVDER. 
J.  OSBORNE. 
To  He  rta- Admiralty  Caart  of  HaU/ax,  and 
the  Vice^Ada^iral  or  hi$  Ikfuty^  or  the 
Judge  of  the  eaid  Court  or  hie  Defmty, 
now  or  for  the  time  being. 

By  coDsmand  of  their  Lordships*  i» 


G. 

By  the  Commiseionere  for  exedntiitg  the  Ofite  of 
Lord  High  Admiral  of  the  United  Kingdom  ^ 
Great  Britain  and  Ireland^  tfc. 
His  Majesty  having  been  pleased,  by  his  Order  in  Council  bear- 
ing date  the  11th  day  of  November ^  1807,  to  direct,  '•that  in 
*'  future  the  sale  to  a  neutral  of  any  vessel  belonging  to  Hb  Ma- 
*'j^ty's  euemies  should  not  be  deemed  to  be  legal,  nor  in  any 
*^  manner  to  transfer  the  property,  nor  to  alter  the  character  of 
««  such  vessels;  and  that  all  vessels  then  belonging,  or  which  here- 
•'  after  should  belong,  to  any  enemy  of  His  Majesty,  notwithstand* 
**  mg  any  sale  or  pretended  sale  to  a  neutral,  should  be  captured 
"  and  brought  in,  and  should  be  adjudged  as  lawful  prise  to  the 
*'  captors  {*  And  whereas  it  is  expedient  to  confine  the  operation  of 
the  said  order  to  vessels  belonging  to  France,  or  to  the  territories 
thereof,  or  to  any  of  the  countries  or  places  annexed  to,  or  incor- 
porated with  /Police  ;  Hb  Royal  Highness  the  Prince  Regent,  act- 
ing in  the  name  and  on  the  behalf  of  His  Majesty,  is  pleased,  by 
his  Ord^r  in  Council  dsited  the  1st  iostant,  to  direct  that  His  Ma- 
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j«fty*s  Order  in  CooncH  abovemeiitioned  shall  b<mceforth  be  con- 
fined to  vessels  belonging  to  France,  or  to  the  territories  lliereof, 
or  To  any  of  the  countries  or  places  annexed  to  or  incorporated  with 
France  ;  and  that  ail  vessels  belonging  to  any  other  power  at  war 
Willi  His  Majesty,  which  may  have  been  purchased,  or  may  be 
purchased,  by  the  subjects  of  any  power  in  amity  with  His  Majesty, 
and  which  shall  be  captured  after  the  date  of  the  Prince  Regent's 
sai<l  Order  of  the  Ist  instant,  and  shall  thereon  be  brought  to  ad- 
judication in  any  of  His  Majesty's  Courts  of  Prise,  shall  be  adjudged 
by  the  said  Court  in  the  same  manner  as  if  the  aforesaid  Order  of 
the  nth  November  I8u7  had  not  been  issued.  We  signify  iht 
same  for  your  information  and  guidance,  and  do  hereby  require 
end  direct  you  to  pay  ti:e  strictest  re^urd  and  attention  thereto. 
Given  under  our  hands  the  lith  day  o(  Februarj^^  1813. 

J.  YORKE, 
G.  WARRENDER. 
J.  OSBORNE. 
By  command  of  their  Lordsihips. 


The  following  letter  having  been  generally  attributed  to  Dr^ 
Croke,  it  may,  not  improperly,  be  introduced  here.  It  appeared 
in  the  lialijax  ll'ecUif  Chronicle  of  March  22,  I8O6,  aud  was 
in  answer  to  several  documents  which  had  been  published  by 
the  American  Government. 
Th£  general  pretensions  of  the  Amtricans  to  a  right  to  engage 
in  the  Colonial  trade  of  the  enemies  of  Great  BHtain,  particu- 
larly as  they  appear  in  the  Remonstrance  of  their  M  mister  to  the 
BriiiiJi  Government,  have  been  so  ably  discussed,  and  so  satisfac- 
torily refuted,  in  a  letter  which  was  printed  in  your  last  paper,  that 
it  seems  scarcely  nccc:>sary  to  add  any  thing  further  upon  that  sub« 
ject.     There  are,  however,  some  collateral  points  and  argument^ 
in  other  documents,  proceeding  from  equal  authority,  which  maj 
seem  to  reipiire  a  more  specific  ansner.     After  a  few  preliminary 
leraarks,  therefore,  rather  by  way  of  recapitulation  of  what  I  con- 
sider as  already  proved,  than  as  i)ew  ifiatter,  I  shall  proceed  to 
state  some  observations  upon  those  points,  to  which  the  writer  of 
that  letter  has  either  not  adverted,  or  which  he  has  but  incidentally 
nientioned. 

From  the  earliest  tiroes  of  systematic  enquiries  into  the  rules  whicj) 
fytr^  to  seirvc  iis  guides  for  t'le  coodpct  of  iudej>e<(eQt  Lution, 

b 
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the  adjustmettt  of  die  respective  claims  of  oeotral  and  bdfigeMl 
powers^  Ims  eVer  been  coniidered  as  perplexing  and  difficidt.  Tha 
right  of  trading  uncontronled.  with  any  consenting  people,  set  up 
on  one  side,  the  right  of  restraining  this  traffic  in  certain  cases,  aa- 
aerted  on  the  other,  have  both  been  namtained  with  equal  warmth 
and  confidence,  and  supported  with  no  small  appearance  of  plausi- 
bility. 

Whether  there  may  be  any  competition  of  real  rights  in  other 
cases,  is  not  of  the  present  consideration ;  but  I  think  it  has  been 
fully  established  that  if  a  principle  be  admitted,  which  I  believe  has 
never  been  denied,  that  a  nation  cannot  aid  and  abet  one  of  the 
powers  at  war  against  tlie  other,  without  a  breadi  of  its  neutrality; 
in  the  question  of  the  colonial  trade,  no  such  conflict  exists,  it  has 
been  sliewn  that  that  branch  of  trade  is  an  injury  to  Greai  Britaiu 
in  its  very  nature,  without  a  shadow  of  right  to  plead  in  its  defence. 
It  is,  in  its  origin,  its  existence,  its  very  essence,  and  its  effects,  an 
assistance  given  to  one  enemy  at  the  expence  of  the  other,  in  their 
respective  relations  as  beliigerenis,  and  consequently  in  their  hos^ 
tile  operatioHi.  If  it  had  not  been  an  important  object  to  Great 
Britain^  iq  the  war,  to  intercept  the  colonial  communications  of 
France,  and  if  her  naval  resources  had  not  supplied  the  means  of 
effectmg  it,  no  stagnation  of  the  colonial  trade  would  have  taken 
place.  If  France  bad  not,  in  consequence  of  the  dbtress  imposed, 
lequired  relief  against  the  maritime  exertions  of  Great  Britain,  the 
monopoly  would  still  have  continued.  The  opening  of  the  markets 
therefore  was  neither  more  or  less,  than  an  application  to  neutrals 
for  aid  against  GreatBritain. ,  If  neutrals  by  engaging  ui  it  could 
not  have  assisted  France,  they  would  not  have  obtained  the  privi? 
lege ;  and  if  it  had  not  been  an  expedient  of  that  country  to  coun- 
teract the  operations  of  her  enemy.  Great  Britain  would  never  have 
objected  to  it.  It  bears  no  resemblance  then  to  those  usual  and 
habitual  branches  of  trade,  which  a  neutral  may  justly  be  saki  to 
have  a  right  to  carry  on  as  well  during  a  state  of  war  as  of  peace, 
because  in  peace  it  has  no  existence  at  all,  and  in  war  it  exists  only 
as  an  aid  to  one  party,  and  an  impediment  to  the  other,  in  theur 
respective  systems  of  warfare. 

But  I  mean  now  only  to  advert  to  the  assertions  contamed  in  the 
Message  of  the  President  of  the  United  States,  to  the  Senate  and 
I|ouse  of  Representatives,  and  in  a  Letter  of  Instructions  written 
by  the  American  Secretary  of  State,  to  James  Munroe,  esq.  that 
the  principles  held  by  Great  Britain  are  Hftr,  ynacknawkdged  hjf 
the  usage  of  nations,  contrary  to  the  most  approved  OMthorities^ 
and  that  they  have  fnoreover  |)ftn  virtually  rmmnai  l^y  Grea^ 
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Britain^  both  through  Commisdontrt  appoioted  by  treaty,  and  ia 
His  Majesty's  Instruciions  explained  in  the  dtcisiom  of  the  outri^ 
time  tribunals, 

Tiiere  is  an  evident  fallacy  in  the  assertion  that  the  principles 
maintained  by  Great  Britain,  are  of  *'  modem  date,*"  or  '*  novel 
doctrines."  The  principle  itself  is  confounded  with  tlie  application 
of  the  principle.  Tht  prtnct|)]e  itself  is  co-existent  with  the  Law  of 
Nations,  or  rather  with  the  Law  of  Nature,  which  is  only  another 
word  for  common  sense,  justice,  and  reason,  that  he  who  assists 
one  enemy,  in  the  operations  of  war,  at  the  expence  of  tlie  other, 
is  no  longer  a  neutral,  but  a  friend  to  one  party,  and  an  enemy  to 
the  other.  In  what  the  assistance  may  coanist  must  depend  upon 
circumstances.  It  is  impossible  to  ascertain  d  prioi'i  every  case 
which  may  arise.  Those  of  contraband  and  blockade  have  l>eei 
long  settled,  and  universally  admitted,  because  they  must  have  early 
and  frequently  occurred.  But  assistance  is  not  limited  to  those  two 
cases  only.  Whenever  otiier  modes  of  aid  are  discovered,  the  bel« 
ligerent  has  a  right  to  resist  tliem ;  not  by  any  new  principle,  but 
by  a|i  application  of  the  old  pruKiple  to  existing  circumstances* 
New  situations  create  new  moJes  of  warfare,  new  points  of  attack, 
and  defence.  New  modes  of  assbtance  will  consequently  be  resorted 
to,  but  not  the  less  unneutral,  and  hostile  because  they  may  have 
been  unforeseen,  because  they  may  not  have  been  distmctly  specified 
by  jurists,  or  provided  for  in  any  treaties* 

It  Irappened  so  with  respect  to  contraband.  Changes  ia  the  prac- 
tice and  the  objects  of  war  render  a  great  part  of  Uie  old  list  of 
prohibited  articles  almost  useless ;  others,  not  usually  enoinerated, 
become  more  serviceable,  and  even  essential.  Neutrals,  instigate<l 
by  their  views  of  private  emolument,  for  some  time  strenuously 
contended  that  none  but  the  articles*  in  the  old  catalogues  could 
possibly  b^  unlawful.  The  point  was  fairly  discussed ;  such  doc* 
trines  which  niake  the  Law  of  Nations  a  law  of  the  letter,  and  not 
of  the  spirit,  could  not  stand  the  test  of  reason,  and  they  were 
obliged  finally  to  abandon  them. 

Thus  the  application  of  this  prmciple  to  the  particular  case  of  the 
colonial  trade  mi|st,  in  one  sense,  necessarily  be  of  modern  date, 
because  the  subject  matter  b  not  of  ancient  times.  It  could  not  ba 
applied  to  colonies,  before  coloaies  existed.  Their  establishment, 
peculiar  laws,  and  situation,  arc  withio  a  few  ceuturies;  and  it  was 
long  before  their  real  benefit  was  fully  uttderstood  and  experienced. 
ft  was  only  since  a  few  years  that  they  became  of  consequence  enough 
to  form  an  object  of  attack  on  one  side,  and  of  protection  on  the 
lather;  and  theiefbis  it  ia  but  recently  thai  a  anitnli  by  trs^dmg  wiib 

hi 
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the  colonies,  could  materially  assist  an  enemy.  The  tery  moment 
the  castu  foederis  arose,  the  old  rule  was  considered  as  immediately 
attaching  to  it.  The  old  plan  of  relaxing  the  colonial  monopoly  and 
admitting  neutral  merchants  **pour  approvinoner  et  aider  lea  Co^ 
lanies,"  in  time  of  war,  as  far  as  I  am  informed,  was  first  adopted  by 
France,  about  the  year  1705,  under  Momi,  Ponickm^rainj  then 
Minister  of  the  Marine.  **  Upon  its  first  introduction  it  was  consi^ 
dered  on  all  sides  as  an  expedient  of  Mar,  which  neutral  nations 
ought  not  to  aid,  and  which  this  country  was  under  no  obligation 
from  the  law  of  nations  to  tolerate,'^  and  the  very  first  neutral  Tes> 
seb  employed  in  the  service  were  made  prixe.  In  the  year  1756. 
and  1779,  and  at  other  periods,  the  same  practice  was  resorted  to^ 
and  with  the  same  consequences,*  witliout  even  a  remonstrance,  9M 
ftr  as  I  have  heard,  either  on  the  side  of  France,  or  of  the  neottal 
countries.  The  principles  then  now  asserted  by  Great  Briiam^  and 
,  aaid  to  be  novel  doctrines  and  mere  innovations,  are  at  least  of  a 
century  standing,  and  certainly  as  old  as  the  very  first  eaistence  of 
the  case  to  which  they  apply. 

It  is  said  too  Ihat  ''  thia  practice  is  unacknowledged  hy  the 
^^9age  of  other  nations^  If  this  were  the  fact,  to  make  it  at  aH 
applicable  to  the  question,  it  must  be  shown  that  they  were  in  the 
same  predicament  with  Great  Britain.  1  am  not  aware  that  the 
same  case,  in  its  full  extent,  ever  happened  to  any  other  nation.  No 
other  country  engaged  in  war  with  an  enemy  possessing  valuable 
colonies,  has  ever  obtamed  such  a  decisive  naval  superiority  as  to- 
tally to  annihilate  their  trade  and  connection,  and  to  compel  them 
to  open  the  market  to  neutrals.  But  the  same  principle  of  prevent- 
ing neutrals  firom  engaging  in  the  carrying  trade  of  the  enemy,  has 
been  extended  by  France  under  the  old,  as  well  as  nnder  the  new 
governments  to  a  much  greater  length  than  ever  was  contended  for 
by  this  country.  We  are  informed  by  the  Code  des  PHzee,  tha|. 
as  early  as  the  year  1704,  it  was  ordained,  that  *'  La  tataliiS  de  lo 
*^  cargaison  sera  bonne  prixe,  si,  chargie  sun  un  naoire  neutrt 
**  elle  est  du  cru  etfahrique  de  Pennemi,  et  deslini6  pour  mn  etat 
*'  ennemi.  The  whole  of  the  cargo  shall  be  good  price,  if,  laden 
^  on-board  a  neutral  ship,  it  is  of  the  growth  and  manufacture  of  the 
'*  enemy,  and  destined  for  the  enemy's  country."  This  compiBbenda 
all  exportations  and  importations  between  the  mother  country  and 
l|ie  colony,  whether  direct  or  circuitous,  and  whoever  may  be  the 
proprietors  of  the  commodities.   To  the  r^ulations  and  practice  of 
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that  country  in  more  recent  times,  I  apprehend  no  nentral  would 
wish  me  to  have  recourse  for  precedents. 

This  affords,  amongst  innumerable  instances  which  are  evident 
upon  the  mere  inspection  of  their  respective  codes^^that  in  the  most 
palpable  cpntmcliciion  to  the  calumnies  continually^  repeated,  of  the 
naval  oppressions  said  to  be  inflicted  upon  neutral  commerce  by 
GraU  Britain,  that  country  has  always  adopted  a  milder  system  o( 
maritime  laws  than  France. 

It  is  another  charge  against  these  Briiish  principles,  *'  that  they 
''  are  contrary  to  the  Law  of  Nations  a$  settled  hf  the  most  ap^ 
**  proved  anthorities*"  As  to  the  particular  question  of  the  colonial 
trade,  no  authoritiea  are  to  be  expected  in  those  venerable  writers 
whose  impartiality,  learning,  sound  sense,  and  experience,  have 
justly  rendered  them  the  arbiters  of  nations,  because  the  case  did 
not  arise  in  their  day.  But  the  principles  which  I  have  already  laid 
down,  by  which  that  question  must  be  decided,  and  upon  which 
threat  Britain  has  acted,  are  there  to  be  found  m  all  their  lumi* 
nous  evidence,  and  irresbtible  force.  As  they  advanced  nearer  to 
modem  times,  and  new  cases  arose,  their  general  principles  became 
more  specific  and  distinct.  In  stating  the  utmost  extent  of  the  rights 
of  neutrals,  Bj^erehoek  confines  them  within  the  very  limits  now 
oontended  for  by  Great  Btitain,  "  That  it  was  lawful  for  them  ta 
do  whatever  woe  permitted  whilst  peace  subsisted  between  the 
powers  at  war"  Omnia  quo  potuemint,  cum  pax  esset  inter  eos, 
^nos  inter  nunc  bellum  est.*  So  Wolff,  stating  the  services  whic^ 
might  be  rendered  to  eiUier  of  tlie  belligerents,  describes  them  to 
be  those  which  were  rendered  when  tl^e  war  did  not  subsist ^  or  in, 
time  of  peace.  Qtue  extra  bellum^  sen  pacis  tempore  gentitmi 
prastantur.f 

I  have  had  the  curiosity  to  look  into  some  of  those  more  modern 
writers  upon  the  subject,  who  have  appeared  as  the  professed  sup* 
porters  of  neutrality.  Their  manifeit  partiality,  want  of  candpur, 
inconi^istencies,  and  reciprocal  contradictions,  can  scarcely  intitle 
them  to  much  consideration  in  the  light  of  authorities  >  They  differ 
materially  as  to  their  doctrines,  and  agree  only  in  an  insidious  ani- 
mosity against  Great  Britainy  and  against  each  other.  Each  of 
them  condemns,  and  not  entirely  without  reason,  the  absurdities  of 
his  rival  advocate;  and  each  of  them  boasts,  that  he  has  discovered  ^ 
the  grand  desideratum  which  is  to  cure  all  diliiculties  relating  to  the 
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eonflictihg  rights  of  b^Higcreots  and  neutrals.  Tbeir  nostrtm  is  iiH 
deed  effectual — absolutely  the  saw,  and  the  toromahawke.  Tfaebr 
profound  philosophy  has  found  out,  that  the  rights  of  neutral  conn 
tnercc  are  paramount  to  every  thing,  the  rights  of  belligerents,  n<H 
thing;  the  lucre  of  gain  an  imprescriptible  obligation,  to  wfakb 
every  thing  is  to  give  tvay>  and  all  pretensiom  assumed  in  oppositien 
to  it,  unfounded  opprtssion,  or  the  mere  oflspring  of  convention. 
Such  writers  cannot  be  accused  of  warping  the  truth  in  favour  of 
belligerents ;  thehr  admissions,  die tefore,  on  that  side  of  the  question, 
may  fairly  be  vahied  as  dismterested  testimony.  Now  it  is  remark- 
able, that  whilst  they  are  contending  for  tlie  most  unrestrained  li- 
berty of  trade,  under  the  natural  Law  of  Nations,  even  to  the  sop'^ 
Inlying  of  contraband,  and  relieving  besieged  places,  there  is  nol  one 
of  them  who  does  not  introduce  the  very  qualification  which  is  now 
iaid  to  be  peculiar  to  Great  Britain.  GalUani  says,  **  a  neutral 
"people  have  a  perfect  right  to  continue  their  trade  with  two 
*'  nations  who  are  their  friends,  neutrality  being  a  ciMi/tAiiMmcr  tH 
•*  tJuir  former  statcy  not  a  new  state  of  things"^ 

Lampredi,  after  establishing  that  tlie  only  law  obligatory  upoo 
neutrals  is  that  of  a  perfect  impartiality,  proceeds  to  state*  that 
■*  tliey  may  carry  on  their  commerce  in  the  same  manner  in  wkitk 
•'  tkei/  did  in  time  of  peace,  Easi  per  conseguenza  it  faranno  nei' 
«*  modo  istesso,  in  cui  lofacevanOy  in  tempo  di  paci."f  Afterwards 
he  calls  it,  *'  il  loro  sclito  commercio^*'  their  usual  commerce. 

Azuni  defines  perfect  nciitraliiy  to  be,  when  a  power  *•  continues 
•'  to  conduct  itself  fl«  it  did  before  the  war,  Quand  vne  puissance 
*'  continue  d  se  conduire,  comme  elle  lefaisoit  avant  la  gnerre  **  Pas- 
sive neutrality  he  makes  to  cousist  in  this,  en  contimtent  desoujfir  qne 
toutes  les  nations  helliger antes ^  on  qvelques^vnes  d^elles  eontinuent 
d'intrcduire  et  d'exporter  ies  mercfiandises  qu'on  introdnisoit  dans 
son  pay Sy  ou  qu*on  en  erporlail  avant  la  gtterre.  Again  in  another 
ptu:e  he  calls  it,  le  droit  qiiil  avoif  avant  la  gimire.  So,  qti*ils 
jdoivent  continuer  defaire  leitr  commerce  de  la  meme  maniere  et  avec 
la  meme  liber tt  qu*en  temps  de  pair,  Le  commerce  etant  permis  en 
terns  depaix  aux  sujets  d'une  puissance,  il  Imr  sera  tnccrr  permis  de 
'  la  f aire  avec  le  m^me  liberfe  pendant  la  giterre.  He  lays  it  down  as 
•*  an  iu variable  theory,  as  founded  upon  the  rules  of  natural  justice 
"  and  the  law  of  nations,"  qu'il  doit  eti^  permis  aux  nations  amieo 
ft  neutre  de  poursnivrej  dans  tout  son  etendue,  leur  commerce  eh 
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4k  mtme  mtmkre  ef  avee  h  mime  UkerU  fn^^tb  h  fnydifu$imi  ih^ 

•  iems  d€  pmx.  Afterwards  he  calls  it,  tfae  oonunerce  of  which  tiitfy 
are  in  p&mmm.  To  be  impartial  in  conunerce,  he  sajs,  tt  eqmvd^ 
lent  to  doing  what  tke^  did  before  the  wear.  «'  The  mischief  done 
**  by  belligerents  to  oeutrdb  is  by  iatemif»thig  their  commerce,  tt 
**ennele$  Meeant  pue  done  Vetai  m  ib  etcient  aomU  ia  guerre." 
And)  not  to  multiply  quotatioas,  he  says  finally,  thai  it  b  sufficiently 
demonstrated  to  be  an  inoonteflitible  principle,  que  lee  fuieaanet^ 

tiKmlretf  peueent  Ukremeni  eommereer  uvee  ehaqme  partie  beUig;em 
rante  eur  ie  mtme  pifd  o^  eteit  lew  eamenerce  en  feme  de  /Mrir,^^ 
*' Tmde  fredy  with  each  beUfgerent  party,  upon  the  eame  footing 
efen  wkiek  their  eommeree  wae  in  time  of  peace."* 

IX  seems  then,  tliat  the  warmest  enthusiasts  for  the  fights  of  nea- 

teals,  etaim  for  them  only  their  usual  and  hdbitttal  modes  of  conn 

•    veree.    If  thb  is  the  rule  which  Is  to  determme  the  e&teot  of  their 

•  rights,  by  a  parity  of  nsasomng  it  must  form  the  just  restriction  of 
tiMn.  80  much  for  the  aslertioa  that  -the  British  prihci^s  are 
supported  by  no  authorily. 

Bat  these  principles,  whether  founded  or  unfounded.  Great  BH^ 
tain  is  said  to  have  abandoned.  In  the  Message  from  the  Preid-* 
dimt  of  the  Uniied  States,  is  the  followmg  passage:  "The  right 
*'  of  a  neutral  to  carry  on  commertial  intercourse  with  everjr  part 
**  of  the  dominions  of  a  belligerent,  permitted  by  the  laws  of  the 
**  country,  (wiih  the  exception  of  blockaded  ports,  and  contraband 
"  of  war,)  was  believed  to  have  ^een  decided  between  Great  'Bri* 
*'  tain  and  the  United  States  by  the  sentence  of  their  Commissioa- 
"  ers,  mutually  appointed  to  decide  on  that  and  other  psestiJims  of 
"  dfjyerenee  between  the  two  nations:  and  by  the  actual  payment 
"  of  the  damages  awarded  by  them  against  Qreat  Britain,  for  the 
^'  infraction  of  that  right/' 

How  any  sodi  points  can  be  beliieved  to  have  been  decided  by 
those  Cominissioncni,  is  diihcult  to  conceive.  It  is  certain  that  they 
•had  no  such  authority  from  the  Treaty,  under  which  tliey  were  ap- 
pohited.  The  article  alluded  to  premises,  that  "  Whereas,  com- 
"  plaints  have  been  made,  that  divers  merchants  during  the  course  of 
^  the  war  have  sustained  losses  and  damages,  by  reason  of  irregular 
**  or  illegal  captures,  or  condemnations,  of  then*  vessels,  and  other 
**  property.  Under  color  of  authority  or  commissious  from  tih  Ma< 
*^' j«sty ;  and  that,  from  various  circumstances  beiougiug  to  the  said 
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*'  cases»  adequate  compfDsatioa  camiot  now  be  actuaHy  obtakted  fif 
"  the  ordinary  course  of  judicial  proceedings;  it  is  agreed^  tbal  ki 
**  all  such  cases,  where  adequate  coinpensattoii  cannot,  for  whatever 
"  reason,  be  now  actually  obtained,  in  the  onlinary  course  of  justiet, 
"  full  and  complete  compensation  will  be  made  by  the  Briiuk  G^ 
**  vemment«  For  the  purpose  of  ascertaining  the  amount  of  any 
«<  such  losses,  five  coinmissiooers  were  agreed  to  be  appointeiL  Tbey 
'*  were  to  receive  evidence,  to  exercise  their  discretion,  and  to  decide 
''  tke  ehums  in  qwtslioH  accordmg  to  the  merits  of  the  several  casesi 
*'  and  to  justice,  equity,  and  the  law  of  nations." 
*  That  these  Commissioners  had  then  a  power  to  ascertain  the 
compensations  due  to  particuhir  merchants  who  had  made  complaiiit 
is  clear,  and  was  admitted  by  the  British  Government  by  paying  the 
sums  awarded;  bnt  I  am  at  a  loss  to  find  any  thing  in  this  treaty  like, 
a  reference  to  them  cf  any  general  questions  upon  the  Law  of  Na- 
tions, either  as  to  the  colonral  trade,  the  r^bts  of  neutral  comaiercey 
or  any  otiier  differences,  of  such  a  nature,  between  the  two  nations* 
If  no  such  express  reference  was  made  to  them,,  neither  could  Ikeir 
decisions  in  those  cases  operate  as  precedents  to  be  binding  in  future; 
for  they  could  have  that  effect  only  from  an  authority  to  decide  the 
general  questions,  or  from  an  agreement  that^  these  sentences  should 
legulate  the  future  conduct  of  the  parties. 

Those  points  are  of  such  very  great  national  importanee/  and  so 
materially  affsct  Great  Britain^  as  a  power  too  often  unfortunataly 
in  the  situation  of  a  belligerent,  that  .wheuever  they  l»vc  beco 
brought  upon  the  carpet,  they  liave  been  considered  as  the  subjects 
of  the  most  cautious  and  deliberate  negociatious ;  nor  has  Great 
Britain,  m  any  instance,  ever  been  known  to  recede  from  them*  It 
b  not  easy  to  be  supposed  that  they  aliould  have  been  referred  to  a 
board  of  CommmtnierB  $o  conntituted.  By  tlie  terms  of  the 
treaty,  the  fifth  Commissioner  was  to  be  chosen  by  lot,  out  of 
two  named  respectively,  one  on  each  side,  and  ail  decisions  were 
to  be  made  b^  the  majority  of  voices.  It  was  an  equal  chance, 
therefore^  whether  the  majority  would  not  consist  of  the  Americem 
Commissioners,  and  consequently  the  decision  in  every  case  rest 
solely  with  them,  independent  of  the  opinions  of  the  English  Com- 
missioners, as  proved  actually  to  happen.  It  was  most  incredible 
that  the  English  Qovemment  should  have  trusted  to  mere  hazard 
whether  they  had  not  entirely  submitted  the  decision  upon  all  tfa^ 
principles  they  had  ever  mamtained  reacting  neutral  commerce, 
I J  the  discretionaty  power  of  commissioners  sent  from  a  emiotij 
wh  h  was  known  to  be  liostile  to  those  principles,  knd  whether  they 
i^d  aut  authorised  tbexto  tareaottooe  on  the  part  of  Great  Sriiaim 


nM  Xhf^  rights  at  a  beHigerent  for  which  she  had  so  otim  fbughf« 
tmd  which  had  been  so  often  declared  to  be  absolutely  necessary  to 
her  security.  In  short,  it  would  have  been  to  have  risked  some  df 
her  best  and  dearest  interests  upon  the  cast  of  a  die.  If,  indeed, 
the  ministry  had  actually  referred  those  pomts  to  them.  They  #ould 
have  been  iKKind  to  submit  to  their  decision;  but  these  conslderatiofls 
shew  that  it  was  next  to  impossible  that  they  should  have  made  such 
a  reference;  and  the  treaty  itself  b  a  complete  demonstration  that 
BO  such  reference  was  made« 

The  lot  determmed  that  a  majority  of  the  Commissioners  should 
be  American,  and,  in  many  cases»  they  decided  in  favour  of  their 
countrymen,  contrary  to  the  principles  maintained  by  Great  BritaUu 
It  is  drily  observed  by  the  American  Secretary  of  State,  ^  that  it 
does  not  appear  whether  the  Britkh  Commissioners  concurred  in 
these  awards."  The  fact  was  notorious^  that  they  not  only  did  n6i 
eonemr,  but  that  they  strongly  remenstrated  and  protested  against 
the  proceedings  of  the  American  Commissioners,  as  contrary  to  the 
Law  of  Nations.  The  sentences,  no  doubt,  in  these  indmdual  caeem 
were  equally  buidmg,  because  Great  Britain^  by  the  treaty,  had 
■greed  to  abide  by  the  act  of  the  majority.  It  was  binding  as  far  aa 
tlie  authority  went,  but  no  farther;  and  the  non-concurrence  of  the 
BriiiA  Commissioners  is  an  additional  reason  why  those  decisions 
ahonld  not  be  extended  beyond  the  express  power  defined  by  the 
treaty.  That  no  such  renunciation  had  been  made,  either  positively 
or  virtually,  was  certafaily  undentood  by  the  British  Government;^ 
because  His  Majest/s  instructions,  both  in  the  last  and  the  present 
wars,  impliedf  that  the  old  doctrine  was  still  conudered  as  in  full 
efiect. 

It  is  asserted,  that  these  principles  Imve  been  renounced  by  Great 
Britam  on  another  ground,  that  of  His  Majesty's  Instructions,  ex- 
plained by  the  decisions  of  the  Court  of  Admiralty. 

It  is  alledged,  '*  that  the  British  regulations  admit  a  direct  trade 
^  between  a  belligerent  colony  and  a  neutral  country ;  that  it  has 
*'  never  been  pretended  that  a  neutral  nation,  has  not  a  right  to  re* 
**  export  to  any  belligerent  country  whatever  foreign  productions 
<*  may  have  been  duly  incorporated  and  naturalixed,  as  a  |iart  of  the 
**  comnioftial  stock  of  the  country  so  importing  it;  and  finally,  that 
'*  laqduig  the  cargoes,  paying  the  duties,  and  thus  qualifymg  them 
**  for  the  legal  consumption  of  the  country,  does  incorporate  and 
**  natuffaliae  them,  so  as  to  qualify  them,  equally  with  native  pro* 
^*  ductions,  for  exportation  to  a  fbreign  mariiet.** 

By  these  regulations.  Great  Britain,  it  is  true,  relaxed  from  her 
-wdpubud  right  of  wmuf  vesiels  employed  iu  a  direct  trade  be- 
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tween  the  colonies  of  the  enemy,  and  nentrd  countries,  but  k  to 
out  that  the  subjects  of  the  principnl  nation  in  whose  favour,  and 
for  whose  particuhir  benefit  this  reiaxatioa  was  gnuited,  abused  the 
privilege,  to  vioiate,  in  reality,  the  more  important  rule,  which  had 
never  been  seceded  from;  that  which  prohibited  the  trade  between 
the  enemy  colony  and  the  enemy  parent  state.  By  ioqxMting  lint 
into  their  own  countiy  the  prodooe  of  the  enem/s  colony,  and  after* 
wards  shipping  them  on,  they  completely  opened  the  trade  between 
the  colonies  and  the  parent  state.  This  circuitous  mode  was  indeed 
attended  with  some  delay  and  some  additioaal  espencef  but  in  the 
end  it  effectually  answered  the  purpose  of  the  enemy,  and  icrtoeid 
all  his  colonial  advantages. 

Such  an  uofiiendly  misapplication  of  an  intended  favour,  and  soeh 
an  indirect  viohition  of  the  rights  of  Great  Briiam,  eonld  never  be 
submitted  to.  Accordingly,  the  BriiiA  Courts  of  Admicaky  ha«e 
condemiied  vessels  and  cargoes  which  were  seised  in  this  cqauwtRe 
between  the  parent  state  and  the  colonies,  notwithstanding  thepm- 
caution  taken  to  make  a  reguhir  progress  through  .the  netftnd  ports 
and  custom  houses.  Where  the  original  intention  was  pioved  to 
have  been  to  carry  the  colonial  produce  to  irmios,  it  was  evidcaC 
^  that  the  compliance  with  those  forms  was  merely  with  the  design  of 
evasion,  and  of  sheltermg  themselves  iinder  the  instmetjoos.  It 
never  could  be  contended  that  a  privil^e  gtaated  for  llie  benefit  of 
America  should  be  converted  intaa  service  to  Framu^  that  the  an- 
dulgencies  of  Great  Britain  should  be  tamed  into  anns  against 
*  herself,  or  that  the  connection  between  the  eohmies  and  the  nsatial 
country  should  have  been  designated  merely  as  one  part  of  a  line  of 
coDununication  between  those  colonies  and  their  parent  state- 
It  is  said  that  these  condenmations  were  in  dirett  contmventiohi  of 
former  decisions,  that  of  the  PMy,  Ladce^,  in  particular,  wbacfa  faed 
received  a  confirmation  in  the  letter  from  Lird  Hawkes^mry-to  the 
,  American  ambassador. 

It.  is  a  sufficient  answer  to  that  argument  to  observe,  that  His 
Miyest/s  Instructions  in  the  late  war,  which  were  the  ^dJ^feel  of 
decision  in  the  Pdfy^  Lakeg^  were  very  different  ftom  thoee  in  the 
present  war.  Whatever  might  be  the  constmction  of  ika^  oiden, 
under  the  words  of  the  preteiat  instruction,  which  directs  His  Ma* 
jesty's  commanders  not  tq  seize  any  neutral  vessel  which  shall  be 
carrying  on  **  trade  directly  between  the  colonies  of  the  enemy  and 
the  neutral  country  to  which  the  vessel  belongs,"  by  any  mode  of 
interpretation,  what  prohibition  ean  be  understood  to  be  givte  In 
those  commanders,  **  not  to  seise  vessels  winch  should  be  eanying 
on  tfade»  directly  or  ttidiie$tl||r^  bMive^  lk»  onloaiuoi  thheiBnaF 
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ttad  fliA  mother  eamtty  of  tlw  ttnttaiyV  But  if  no  such  direefisw 
w«re  given  to  o«r  cniisen,  no  relazatMi  in  that  feipeet  has  been  al- 
lowed by  Great  BtUmrn,  and  their  connnetce  stiN  conthmes  upon 
itg  natural  footing;  that  is,  as  I  have  ahneady  proved,  an  imAeatral 
eommeroep  hi  which  Britifh  crakers  are  still  at  lil>erty  to  nmte 
aeisares,  and  Courts  of  Admiralty  to  proceed  to  condeaMitaon. 

But  the  present  decisions  are  perfectly  reeoncileable  to  the  prin- 
ciples laid  down  in  the  P^if,  Ladbf^or^to  speak  more  aeennildy^ 
they  dqtend  upon  the  very  idcntscal  prmciples  there  clearly  stated. 

AU  that  is  admitted  m  thatenmis,  that '' an  .^^taerjrdn  has  a  right 
«<  to  import  the  produce  of  the  colomes  f9r  kU  own  «ae,  and  after 
*'  it  is  imported  bmmfide  mto  his  own  connlryf  he  woald  be  At  U*' 
«» berty  to  cany  it  on  to  the  general  commerce  of  Burt^^  Thn 
question  then  was  reduced  to  thii  poiht,  what  was  **  the  tMt/t  of  m 
«'  bomaJUemporMhmr  In  that  case,  Sir  WUBam  Smtt  siM 
that  he  was  **sfrefig^jr  dkpoHd  to  hoUj  thait  landhig  a  cai>gd  and 
"  ptymg  duties  wonM  afibrd  suflMeut  crite«i&.''  He  dxMs^  <«  if  ft 
**  appears  to  hanre  been  landed,  and  were  housed  for  a  cOimidfcraMa 
*'  time,  H  does,  I  thmk,  raise  a  fareUfU  pruumftkm  on  that  side, 
•*  and  U  ikrowook  ike  other  jmrtg  io  ikeio  kom  tkU  eomU  he  mt^efy 
*'  indikfm  and  eolourMe." 

The  utnmst  then  asserted  by  that  highly  anfaieAt  and  reS|>eaaMe 
jodge,  was  merely  that  eatilring,  landitiga  caigo,  and  paying  duties* 
^yorthd  m  pi'tiMmpiwm  of  a  bonaJUk  impoitatioa.  Even  tltis  ad* 
mission  b  very  much  qnaUfied  by  tin  imroductory  words  fliab 
''^hewassera^r'^diHyMietf  to  kotd/'  whfoh  shew  that  It  wes  ftt 
from  bemg  a  pomt  clearly  deckled  hi  his  arind:  ithMpUed'thiit  seWMf 
doubts  still  remamed«  But  it  was  never  lakl  dowu  to  have  beeh 
eontiuiioeproofj  apre^umptiOMJnrhet  dtfUre,  againM  which  no- 
thing cooM  be  averred.  All  presuhiptive  evidedce  may  be  rep^lltrd 
by  other  evidence,  and  it  was  declared  in  that  case,  that  th^  other 
party  might  shew  to  the  eoMrary,  even  under  the  most  iavtirable 
state  of  droumstances  which  raised  the  presaiiiiptinn,  namdy,  thkt 
the  transaction  had  taken  place  for  a  considerable  time. 

In  that  case,  therefere;  it  was  distmctly  declared  that  tketefiHght 
he  «n  imfort^tian^  aecomponied  with  on  entry  end  payniekt  of 
dmtieSf  which  woo  not  hmafide,  and  which  consefnently  woM  not 
quohfy  the  goods  to  he  carried  on  to  the  gtmrol  comnteirde  ef 
JSntrope* 

la  tlSB  prsscwrnar  it  appeared  that  these  circumstances  dkl  not^ 
aflbffd  the  pmsamptieo  of  a  honajide  importation  whash  was  sup- 
pased.  The  whole  trade  between  fhmce  and  her  colonies  foamT 
its  wayihr^ufl^  utnlt^l  pans*    It  vMs  evidtet  that  tfcjs  was  not  the 


Msual  tmde  of  Ameriea,  nor  ootiM  H  be  coostderad  in  in  j  degtife  iT 
BO  importatkn  for  the  use  of  the  United  Stai€$.  It  was  in  reality 
tiie  interdicted  tiftde  between  the  colonies  and  the  parent  state, 
tevived  and  earned  on  under  the  supposed  security  of  formalities, 
which,  m  the  case  of  sach  n  trade,  could  be  considered  as  only  lUse 
and  colourable. 

And,  hideed,  how  conld  paying  duties  as  on  goods  meant  for 
home  consumption  be  held  to  be  n  proof  that  they  weie  intended 
for  home  consumption)  when  it  was  clear  that  they  were  designed 
originally  to  be  sent  to  f\ramce?  How,  under  such  circumstances^ 
could  it  be  said  that  they  ''were  duly  incorporated  and  natnraliaed, 
*'  and  made  n  part  of  the  commercial  stock  of  the  country  V  How 
oan  a  mere  complhmce  witk  the  legal  requisites  of  qualification  for 
domestic  use»  prove,  agamst  phun  facts,  that  they  were  designed  fot 
that  object;  or  if  they  were  not  intended  for  home  eoosumption, 
bow  can  they  claun  the  privilege  of  naturalisation  ?  If  they  are 
only  on  then*  passage,  they  still  continue  straogen,  and  aliens.  Be- 
sides, what  privilege  in  reason  can  be  derived  Axmi  the  payment  of 
duties,  after  they  are  drawn  back  upon  r&exportatbnl  If  tlw  pay« 
meni  of  duties  upon  importation  mcorporated  and  naturaliaed  the 
goods,  on  a  supposition  of  home  consumption,  the  drawing  back 
those  duties,  and  their  exportation,  must  have  dissolved  the  incor- 
poration, and  unnaturalised  tlse  uaturalitttioo.  When  imported 
into  Ranee,  are  they  there  considered  as ''  part  of  the  eomroeretal 
stpck  of  the  re-exporting  country?"  Certainly  not ;  tkey  are  ai^ 
mated  upon  reduced  dmties,  a  priv^ege  to  which  no  part  of  that 
commercial  stock  is  entitled.  They  are  there  admittedj  not  as  .^Imt- 
riean  stock,  but  as  the  stock  of  the  Erendk  Empire;  not  upon  the 
footing  of  native  productions  of  the  ttdied  States,  but  upon  the 
footmg  of  native  productions  of  the  French  JVeet  h^dta  islands. 

It  is  aigued,  that  "  there  is  an  impossibility  of  substitutmg  any 
*f  other  admissible  criterion  of  a  hmafide  importation,  tbim  that  of 
*'  landing  the  articles,  and  otherwise  qualifying  them  for  the  use  of 
'*  the  country." 

To  substUute  any  one  technical  criterion  which  shall,  in  all  cases^ 
amount  to  positive  proof,  is  indeed  truly  impossible.  The  criteriow 
now  msisted  upon  has  proved  very  insufficient  for  that  purpose. 
Daily  experience  shews,  that  whenever  a  particular  rale  or  a  positive 
criterion  is  attempted  to  be  established,  an  undue  use  b  immed  ately- 
nade  of  it;  by  complying  with  the  mere  foraii,  while  the  subttance 
is  evaded,  by  setting  op  the  empty  literal  shadow  of  the  criterion  in  * 
opposition  to  the  very  facts  which  it  was  designed  to  prove.  Yihem 
the  forniftUtiea  now  contended  for  were  to  be  conaUered  as  8opfM)'»f 
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« test,  every  atom  of  commodities  designed  for  the  firtmch  miTketi 
"went  tlirough  tiie  regalar  routiee  of  home  consiimptioo.  It  is  justly 
observed  in  one  of  the  meniiorials  presented  upon  this  subject  to  the 
Amerkan  Government,  " that  li^ihenafide  sale  and  delhrery  by  an 
**  importer,  for  a  valuable  consideration,  will  be  conclusive  evidence, 
**  the  rule  when  once  understood  mil  become  nugatory^  amd  eeane 
**  to  produce  any  eommereiai  or  poikical  fffeete."  The-  circum- 
stances of  the  case,  taken  in  combination,  can  alone  furnish  that 
proof  which  a  belligerent  has  a  right  to  expect ;  a  proof  which  most 
be  sufficient  to  prodnce  a  conviction  in  a  reasonable  mind,  that  a 
given  cargo  is  not  the  produce  of  the  enem/s  colony,  travelling  in 
its  passage  mediately  or  immediately  to  the  parent  country. 

The  law  of  natibns  is  the  law  of  sense  and  reason,  not  a  mere  code 
of  artificial  rules  Where  a  neutral  country  has  been  guilty  of  a 
breach  of  one  of  its  most  important  duties,  in  reality  and  in  sub- 
stance, it  will  never  regard  under  what  outward  formalities  the 
transaction  may  have  been  disguised.  The  colourable  appearances 
of  a  fair  commerce  may  be  easily  superinduced,  but  the  injury  to 
Crtai  Britain  ^  by  the  restoration  of  the  colonial  trade  of  France, 
u  not  tlie  less  real,  or  effectual,  whether  the  communication  is  direct 
or  circuitous,  whether  the  whole  has  been  managed  by  a  single  per- 
son in  the  same  vessel,  or  througli  all  the  metamorf»boses  of  impor- 
tations, sales,  trans-shipments  warehouses,  entries,  duties,  and  !«• 
exportations,  through  the  hands  of  an  hundred  different  merchants: 
under  every  mask,  and  through  every  evasion,  it  is  the  condnct  not 
of  a  neutral  but  of  an  enemy,  and  this  countrv  would  be  wanting  m 
the  duty  and  justice  it  owes  to  itself,  if  it<lid  not  seize  and  confiscate 
^1  property  so  employed. 

Is  this  then  an  '*  oppression  of  neutral  commerce  and  navigation; 
^*  are  these  circumstances  of  iniquity  and  violence,  enormities,  scenes 
•'  of  violence  and  dcpredatioif,  and  the  ravages  of  freebooters  T  Is 
it  a  new  or  indefensible  principle  in  the  law  of  nations,  that  a  great 
and  respectable  country,  engaged  in  a  contest  for  its  very  existence 
against  one  of  the  most  powerful  empires  in  the  ^world,  shall  not 
stand  idly  looking  on,  and  infatuated,  when  it  sees  its  inveterate 
enemy  protected  under  th#  shield  of  a  pretended  neutrality  ?  When 
armaments  which  exhaust  its  treasury  are  rendered  useless,  its  vic- 
tories unavailing,  and  the  blood  of  its  brave  defenders  an  ineffectual 
aacrifice,  its  efforts  paralized,  its  enemy  rescued  from  its  grasp,  and 
/enabled  to  pursue  a  contest  of  which  the  event  may  be  fiital  to 
itself —can  a  nation  be  under  any  obligation  to  suffer  all  this  with 
pmpunity?  The  msatiable  ravenousness  of  mercantile  avarice  may 
^^  wit^  9ttr  enemies  in  calunmiotfs  d|^kim9tion,  but  t)l(  rigtift 
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cbimdbj  Gremi  BrU^  is  not  IIk  Ins  solid  and  indispntibk.  It 
is  »  Mcfssary  consequence  or  corollary  of  the  rights  of  war.  Jt  is 
a  part  of  the  primilive  and  most  sacred  r%ht  of  mankind,  thai  of 
SELF  BEFBNCB.  It  is  Ihe  mere  exercise  of  a  natural  right;  not 
an  act  of  soperiority,  or  of  jurisdiction.  It  depends  upon  no  con- 
wntion;  it  requires  no  consent  or  aoqniescence  on  the  part  cf  other 
nations.  It  is  not  founded  upon  the  opinions  of  jurists^  upon  written 
authorities,  or  the  decision  of  tribunals.  It  is  no  variable  rule, 
prescribed  by  an  arbitrary  will,  and  enforced  by  an  arbitnuy  power. 
It  arises  from  no  partial  views  of  policy  or  self  interest  in  any  par* 
ticular  stele.  It  is  not  of  to-day  or  yesterday,  but  it  is  one  of  the 
eternal  and  immutable  dictates  of  the  law  of  nature  and  nations;  pf 
.that  law  which  derives  its  origm  and  sanction  from  the  Great 
Creator,  from  that  Being  who  has  given  his  creatures  the  power  and 
the  means  of  protecting  themselves  and  their  just  rights  againsi  aU 
assailants,  under  whatever  names  distinguished  or  disguised.  They 
are  rights  which  a  country  may  relax  or  surr«ider,  but  of  which  it 
cannot  be  deprived  without  a  viohUion  of  every  principle  which  is 
beki  sacred  in  the  into^une  of  nations. 


FINIS. 


INDEX. 


A. 

jaCrS  of  Parliament — See  Navigation  Laws 
12  Char.  U.  ch.  18«  sect.  2. 
30  Geo,  II.  cb.  7.  Aliens  settling  in  Colonies. 
30  Geo.  III.  c.  27.  Do. 
37  G«).  III.  c.  97.  To  confirm  the  American  Treaty 

49  Geo,  III.  c.  loi7.  Offences  where  to  be  tried Paovi- 

'  DBNCB,  Mac  Nutt.  ,  •  .  180 

-^x  7  &  8  fVm.  III.  c.  2.  8.  2.  Coasting  Trade  of  Colonies 
25  Geo.  III.  c.  60.  8,  8.    "  People"  equivalent  to  "  In- 

Labitants." 
34  Geo.  III.  c.  68.  a.  14.  Kecital  in  Bills  of  Sale  of  Ships. 
^  Geo.  III.  €.60.  s.  18. 1  ^^ 

27  Geo.  III.  c.  19.  s.  7.  J^^"^''  of  Master. 

-*— Friends  AdvbntukBj  Chirry.  ,  «        200 

»         49  Geo.  III.  c.  49.  Continued 

52  Geo.  III.  c.  20.  Lawful  to  Import  into  any  Port  in  No" 
va-Scotia,  &c.  which  His  Majesty  shall  appoint^  any 
Goods,  &c.— ~EcoNOMY.  Holmee.  .  .  446 

Lord  High  Jdmirab — ^Thcir  Power  and  History— *Litt lb  Job   3^4 
jilieB§ — ^Do  not  become  British  Subjects  by  the  Oath  of  Allegi- 
ance.    Not  privileged  by  the  Licence  of  the  Governor 

of  Noca-Scotia Providence,  Mac  Nuti  .  180 

Jmbassador9 — Cannot  grant  Licences  to  authorize  the  Enemy  io 

trade  with  the  British  Dominions, Sally  Ann  367 

■         Representations  of,  intitlcd  to  Credit  without  further  Evi- 
dence—Amanda  .  •  «  •  442 
^-      Mpde  of  Proceeding  upon  au  Application  after  Stoiteuca  ib* 
American  War — Tlie  Declaration  of  War  by  the  United  Siatee 
did  not  place  the  two  Countries  in  a  complete  state  of 
War,  till  the  Order  for  Reprisals  by  the  ^ritiih  Qo- 
vemment— — Dart,  Bamage              .            .                  301 
^i*^  American  Property  found  in  the  British  Dominions  not 
liable  to  be  seized  on  the    breaking  out  of  Hostili- 
ti|»— — Do.              .            .            •            ,            •  ib. 
VrBiiV'-«^<)r  pdf-defence,  lawfuI<-~-HAPrY  Coufui         •        65 


INDEX. 


»^ 


drt$  mi  &i«iee»— Protected  and  exempted  firom  the  operation 

of  War— — M&Bttuis  oi  Sombioklbs,  2d  case  •    482 

B. 

Mloekade^^f  Martimque.    Evidence  of,  and  knowledge  of  the 

Parties Nahct,  Hard  -  -  aS 

•— •  of  Martmique,  closely  blockaded  from  the  l6th  of  Jime, 
1803»  to  the  end  of  ilfajf,  1814.  Vessel  taken  two 
Months  after  the  Blockade  had  ceased,  restored  with 
Costs— Bets  BY,  Savage  -  •  39 

I  of  Curacoa — Excuses  for  the  Breach  insufficient— Elz« 

ZABBTH,  Benners  -  -  -  80 

■  II N  Merely  carrying  passengers,    no  excuse  for  breaking  a 

blockade Tamaarmab,  Skiddy  -  -        254 

*— -  General,  of  all  places  under  the  Government  of  France.-^ 
Hbtory  of. — Hamburgh  within  it, — not  broken  by  trans- 
porting goods  to  an  open  Port  by  Land  Carriage^— 
Thomas,  Wilson  ...  20^ 

m     II  of  Copenhagen  and  Zealand  did  not  extend  to  other  Forts 

in  Denmark Express,  Haskett  -  •        2gi 

a  I      of  Leghorn  broken  by  bringing  Goods  from  thence  by  Sea 

to  Gvita  FeccAia^— Makouis  de  Somerubles      •        445 

,         Must  be  de  facto,  as  well  as  a  notification. 

of  New  York. 

»— —  of  ^ew  York  coroqnenoed  the  22d  of  June,  1813.  After 
public  notificAtion,  the  actual  investment  constitutes  a 

complete  blockade  without  further  notice Rbpueli* 

CAK,  Beaup'm  ...  ^^f 

■  ■■     wbere  a  Blockade  has  been  known  to  exist,  the  Claimant 

must  prove  the  relaxation;  but  where  it  is  not  known  that 
a  blockade  has  been  commenced,  it  is  for  the  Captors  to 
establish  It  by  evidence 

■■*■■■  Licensed  vessels  not  affected  by  an  Order  for  Blocki^de, 
when  such  appears  to  bfive  been  His  Majesty's  intention 

—  Affects  the  Enemy  only  de  /oc/o—^neutrals  de  jure   ■  * 

Okiok,  Jubin  ...  4Qjr 

m  ■  Where  a  blockade  has  been  notified  publicly,  no  further 
information  is  necessary  3  and  if  a  vessel,  knowing  of 
such  notification,  sails  to  the  Port,  and  finds  it  block- 
aded, it  Is  a  Breach  of  the  Blockade— —Carlotta,  Car* 
valho  ....  ^39 

«-»  Vessels  associated  for  a  Blockade,  intitled  to  share  in  Gap- 
.  tiires  of  the  Enemy's  Property,  though  driven  on  Shore 
indseixe  4  there       fLXQui;^  Kellff         •  »  $;g| 


INDEX. 


C. 


Page 


Clearing  otf<.— To  Botton,  enteringi  tradings  and  clearinf;  out 
from  tbeuce  to  Halifax,  was  aa  impoYtation  from  Bo«- 
<o».— The  brig  Uniow  .  .  gg 

Certificates  of  Origin-*-— The  American^  Wortlungtoik  -        286 

Commandert'^m^Y  enter  into  coDtracts  li^ith  the  subjects  of  tb^ 
enemy  for  the  supply  of  their  foices,  and  grant  passports 
to  protect  tbemio  such  traosaciiooS'^f— ^Ihe  Two  Bbo- 
THSBS  ...  ^  •  55X 

CommissionM  of  Unhvertf — ^Tbe  court  appwnts  the  plaoe^^-rLA 

Merceo  -  *  -  .  2\g 

Contempt — Commitment  for— —Enoch  Stanwood's  case  123 

Contratfand — Oo  the  outward  voyage^  uuder  false  papers,  co^dein- 

nation Aramintha        -        -        .        -        •  47 

United  States,  ilfoor         -        -        -  Ji(5 

Happy  Couple  -        -        .        •  65 

Success,  Daff  .        -        -        .  jj 

m        Copper  in  pigs  going  to  a  fiort  of  naral  military  equipment^ 

contraband Express, //asAce<<  ...  292 

•<— —  Unmanufactured  copper  going  to  a  port  of  navAl  eqoip- 

meot,   contrabnnd — Ship  restored  with  costs  and  ex- 

pences,   as  being  a  new  question— -—Euphsmxa^  De 

MarioM  •  •  .  •  s63 

— -— >  Copper,  contraband — Ship  and  cargo  belonging  to  other 

persons,  restored— —Jerusalem,  Cacori        r        -  5 JO 

■         Trouj  under  tlie  Swedish  treaty,  not  contraband,  though  dea- 

tined  to  a  port  of  naval  equipment Active,  Alberg       57g 

Costs  and  Dani^ei— captors  not  liable  to,  for  firing  at  a  vessel 
which  had  shewn  an  hostile  appearance  of  resistance— —*• 
Friends  Advbntuke  *  *  -  97 

D. 

Damages^— claim  for,  upon  loss  of  vessel  by  shipwreck  after  cap- 
ture, rejected,  there  being  no  misconduct  on  the  part  of 
the  captor*— — Roscio,  Carrae  ...  555 

DecreeB-'^f  Berlin  and  Milan,  not  revoked  by  the  Duke  of  Cb- 

dore*s  letter— New  Orleavs  Packet        -        -  2G0 

Destination — proof  of Nubstra  Sbnora  del  Carmbw  83 

Domicil'^tL  Frenchman,  settled  in  America,  returning  to  France 
upon  information  of  war,  goes  back  to  Jmerica^^Ame" 
Ham  dofflidl  not  divested        Les  Trois  Frb&xs        -        l 
c 


J 
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DinntcU— Three  yean  residence  with  an  intended  ancertain  conti- 
nuance, though  for  a  special  purpose^  with  trade  indepen- 
dent of  it,  and  continued  after  the  declaration  of  war, 
constitutes  a  domici)--'— -Patriot,  Reardon      -         -        350 

I}roil9  6/  Admiralty — distinct  from  the  Kvng*$  r\}^\it^^UTe  co- 

roti£p— LiTTLB  Job  ....         394 

■         who  intitled  to  receive  them,  the  Governor  of  a  province, 

as  a  Vice- Admiral,  d^  the  Receiver-General  of  droits  ibid. 

Droits  of  the  crown-^ure  corona,  taken  before  the  order  for  re- 
prizals,  \Zih  October,  181*2 — Agents  who  were  appointed 
to  receive  ships  detained  under  the  orders  of  the  23d 
June,  not  authorised  by  that  appointment  to  receive  tho&e 
droits,  nor  to  receive  prizes  which  had  b^eu  condemned  ro 
the  captors**— ^fr.  Snook,  Barrett,  and  Dougah's  peti- 
tions—-(Sec  Prize.)  .  -        •    -  -      42r 

E. 

Enemy — St.  Domingo,  though  in  possession  of  persons  who  re- 
nounced tlieir  allegiance  to  France,  the  British  govern- 
ment not  having  declared  otherwise-^tiU  a  colony  of 
France Happy  Couple  -  •  •  "6$ 

Enemy's  property — Frauds  to  conceal Vewus,  JUen  -      95 

— —  where  the  property  of  an  enemy  is  under  the  King's  protec- 
tion, be  may  appear  in  a  court  of  law  to  claim  it  »■ 
Da&t,  Ramage  ....  301 

^  ■■  '  Commanders  may  enter  into  contracts  with  subjects  of  the 
enemy,  for  the  supply  of iheir  force,  and  grant  passports 

to  protect  thent  in  such  transactions The  Two  Bxo- 

THEKS  .--.••     55i 

Evidence — Of  respectable  persons  may  he  disproved  by  facts  and 

stronger  evidence— —Hbrkimes,  Church  -  -      22 

F. 

Flag  of  truce — ^Vessel  captured  in  violation  of  a  flag  oftmce^  re- 
stored with  full  costs. and  damages — Zodiac,  Hague     -    33S 

Further  j»roo/^Not  allowed  to  a  party  who  had  been  guilty  of 
fraud  and  perjury  in  a  recent  case,  extending  to  the  pre- 
sent— ^Thkbs  Baotbb&s  -  .  *      9f 

^— •  not  sufficient  where  it  did  not  explain  the  whole  traniac- 

tion-^— Flt,  Frazer  -  .  .  -    l7i 


INDEX. 

Page 

fdriher  proof-^not  allowed  unless  some  ground  is  laid  for  it  in  the 

original  evidence Johanna,  Nevcombe  -         -521 

—  a  cargo  totally  destitute  of  proof  of  property,  and  without 

any  directions,  not  allowed  to  go  to  further  proof-^— 
AcTiTB,  Alherg       -  _  .  -  579 

FreigU  and  Expenccf— allowed  to  the  neutral  master      ■  J«ap« 

SALEM,  C(uori  i.  *  -  570 

G. 

Greenwich  Hotpitalr^Jht  protindal  law  of  Nova  Scai'ut  for  at* 
taching  the  goods  of  absconding  debtors,  no  excuse  to 
prize  agents  for  not  paying  unclaimed  shares  to  Greene 
SMcA  hospitals— ^Bbemuoa  *  -  -        231 

J- 

Jotiilc^tifre— — LAFaaxBUSB         -  -  •  -        1^7 

L. 

Letters  of  Marque  and  ileprifa^— Vessels  commusioned  by  the  go* 
▼emor  of  «  province,  without  warrant  from  the  Admi- 
ralty, not  intitled  to  the  prize  under  the  proclamation  for 
distribution— ^iiiTTLB  Joe,  (first  case)  -  -    382 

—  tiCtters  of  Blarque  against  one  country,  no  authority  to  take 

from  another 
— —  must  be  commissioned  by  the  Admiralty— commissions  from 
the  governor  of  a  province  void        Littlb  Job,  (second 
case)  .  -  -  -        394 

Licoicef— To  trade  to  St.  Domingo  under  Oiders  in  Council,  19th 
Ttovember,    ISO&^the    Licence    cannot    be  dispensed 
with-    ■    Clyde,  Garnet  -  -  -        100 

■■   ■  ■  to  export  from  Great  Britain  to  the  United  States — ^not  ne-  r  < 

cessary  that  the  person  who  obtained  it  should  be  owner 
or  actual  lader,  if  he  had  the  direction  of  it        Aai* 
OAiL,  Johnson  •  •  .  355 

I         To  the  enemy  to  trade  with  the  Btitish  dominions,  cannot  be 

granted  by  an  ambassador Sally  Amnb,  Day     -        3S6 

>  granted  under  the  Order  in  Council  8th  AprU,  1812,  autho- 
rizing certain  exports  and  imports  from  Halifax  to  the 
Untied  States,  not  valid  after  the  war  commenced  with 
the  United  States,  nor  rendered  valid  by  the  new  order 
of  the  13th  October,  1812,  which  directed  licences  to  be 
granted  notwithstaoding  such  w«r— «— -Econoicy,  Hohnesi4S 
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Lkeneei    granted  by  Mr.  Jlian  tbe  Briihh  consul  tn  the  Vniled 
SMm,  Toid. — Note'^ee\ded   otherwise    io  the  High 
Court  of  Admiralty  in  the  Hop£.-~— Rewabd,  i/t/i        4/0 
—  where  the  licence  had  been  hnrued  under  a  mistake — ^upon 

proof  of  the  fact«  the  vessel  was  restored FaBOEaiCK 

Augustus  -  .  .  4S6 

■  ■    >  to  trade  between  two  ports  of  th^  enemy— void.  Clatmant*s 

expences  allowed  under  particular  circumstances— Ex- 
rBDiTiON,  Brooki  .  *  -  488 

■  the  bMefit  of  them  not  forfeited  by  carrying  a  common  letter 

bagy  extracts  fh>m  newspapers,  t>r  the  dispatches  of  an 
Ambassador  of  the  enemy  in  a  neutral  country,  to  his 
own  govemmcmt— -HftwRY,  Gardner         -  -        4S9 

«— —  Licences  not  suspended  by  an  order  for  blockade,  where 
such  appears  to  be  Hia  Majesty's  intention— -^Oai on, 
Juhin  -  -  -  -497 

■  licences  no  protection  to  parties  not  named  or  described  in 

them        Johanna,  Nemcombe  -        -        -        •521 

Akab  .....    546 

■  ■  no  exception  in  favour  of  Britiih  subjects— -Cuba,  Thorns  525 
«^—  forfeited  by  a  deviation  from  the  voyage^  and  taking  in  a 

cargo-    ■    EuNiCB^  Riggi  -  *  -  -  52S 

— — »  a  leak  and  want  of  water  proved  no  excuse  for  deviating  from 

the  licenced  voytige-«^-^PiLOKiM,  Baker  -  533 

»«*i*  other  excuses  not  proved-*— Bbllb^  Sietnhauer        -        •    53/ 

M. 

Marshal — Cannot  deL'ver  up  prize  property  without  an  order  from 

the  court— SrwoV*  Petition  -  -  .    427 

— *—  entitled  to  7$,  6d.  a  day  for  the  custody  of  the  vessels Hi- 

Orme  -  .  .  •        58J 


'  N. 

NMgaium  £aw«— Utility  of  that  tyM«m,  particularly  to  the  co- 
lonies—Economy,  Holmes  ....    44(j 
-— ^  spirits  of  turpentine,  not  ioiportabk  onder-tJia  33d  Geo.  IIL 

-  di.50.aact.  14. 
i»— •  importers  made  owners  in  that  statute 
— -•  Briiish  sobjectB  resident  abroad,  cannoC  import  under  it»— — 

flkvcr,  Huxfbrd       -  -  -  -        -      49 
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Navigation  tam$^27  Geo,  lll.ch.  27.  free  port  act— none  but  the 
enmnerated  goods  can  be  imported.  Not  suspended  by 
war  with  Spain,  by  Ibe  Order  in  Council  23d  Sept, 
1803.  Non-enumerated  artictes  only  forfeited,  not  the 
vessel  and  the  enumerated  articles         Nuestba  Sbnor.i 

DEL  CaBMSN  •  •  .Si 

•—  Clearing  out  tQ  Boston,  entering,  trading,  and  clearing  out 
from  tlvmce  to   Halifax,  an   importation  from   Bos^ 
ion Union  .        '    .  .  .  .98 

-  To  avoid  the  Embargo  of  the  American  Government,  no  ex- 

cuse for  enter  ing  Hali/ar— Pa  txY  .  .    299 

*— «*  Certificate  of  probab]e  cause  of  seizure  must  be  granted  upon 
facts  appearing  in  the  cause^  not  by  subsequent  affidavits, 
under  the  4th  Geo,  111.  c.  15.8.  4^.—— Schooner  Famb     112 
,  Potting  into  Philadelphia  in  distress,  without  landing  or  en- 

tering a  cargo,  not  an  importation  from  thence 
-  TouchiDg  at  Cork  for  a  convoy,  and  at  Madeira,  no  deviation 

from  a  licence  from  Bristol  to  St.  Domingo Ship 

Active  ..%...     l6g 

— -  Offences,  Where  to  be  tried,  49.  Geo.  III.  chap.  10^. 
.    .—  Aliens  acting  as  melrhantsin  the  colonies^— -Providencb, 

MacNutt      .  .  .  .180 

-        Change  of  Master  not  endorsed  on  the  Register,  vessel  liable 

to  forfeiture ^Faibkds  Adventure,  Curry         .  20D 

0,  n      Importation  to  avoid  the  American  embargo,  no  excuse  for 

importing  into  Nova  Scotia-  —^Dart,  Ramage  301 

o. 

Orders  in  Council — Cases  upon  the 

23d  September,  1803.    Trade  with  the  Fteie  Ports  to  Coti- 

tiuue,  notwithstanding  hostilities  with  £rpa*i|— Nues- 
TRA  Senoxa  del  Carmen  i        .      .  .83 

<_-  19th  November,  I6O6.    Trade  to  St  Domingo  with  licence 

Clyde,  Games  .  .  loO 

*•«.—  24th  Juittf,  1803.  Colonial  trade  contraband  out Ui^ited 

States,  illoor  .  •  .  ii<6 

•——  15th  July,  IQ07.    A  qualified  licence  to  trade  to  St.  Do* 
mingo;  and  14th  December,  1806,  trade  to  St.  Domingo 

laid  open Beaver,  Jbne*  .  .  173 

^         Of  26th  JprH,  I8O9,  not  revoked,  in  consequence  of  Uie 
Duke  De  Cadore*s  letter  of  Jugrnt  5,  1,810-^'— -New 
O&LEAMs  Packet  •  ...  260 
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Orders  in  Covndl^ld  October^  I8O7.    Blockade  of  the  Eyder  dis- 
continued 13  th  July,  I8O9 
— -*  3Ut  May,  I8O9.    Trade  to  Heligoland 

■  llth  November,  I8O7.    Trade  in  enemy's  produce  revoked 

2eth  Jpril,  I8O9 ^Thomas,  (f^tUon      .  .  26g 

*-«—  llth  November,  I8O7.     Certificates  of  Oiigin»  revoketl  by 

26th  Jpril,  I8O9 Ambsican,  Worlhin^ton  .  286 

■  ■      7th  Jaiifiarsf»1807.    Trading  between  enemy's  portA—  Ex- 

press •  .  •  •  293 

— —  3  Ist  July,  1810.    To  detain  American  vessels,  |ietition  of  Sir 

J,  fharen  •  .  .  .  32/ 

to-i—  26th  ^priZ,  I8O9.  Suspended  by  order  23d  Jiiiif,  lSl2j  con- 
ditionally. The  condition  nut  having  been  complied  with, 
the  first  order  is  in  full  force  again Geo  roe  ,  Robertion    339 

I  ■■  I  8th  April,  1312.  Permission  to  import  and  export  from 
Halifax  to  the  United  Stata,  Wheat,  &c. 

— — -  13th  October,  1812*    Ditto,  notwithstanding  hostilities  with 

the  States Economy,  Holmes  .  446 

'  26th  October,  1812.    Confirming  Admiral  Sawyer's  licences 

-^—Reward,  Hill  •  .  .  470 

—  26th  April,  I8O9.  For  prohibiting  commerce  with  France. 
The  principle  of  it  considered,  and  justified 

■  Not  a  blockade  properly  speaking,  but  a  defensive  measure  of 

another  kind — —Orion,  Ju^in  •  .  497 

■■'"    p.   •  .    . 

Piirtii€rt/^fp— One  finding  a  licence  and  his  name,  the  other  the 
cargo ;  one  to  share  fh  the  profits,  not  the  loss— -^-Ubr- 

KIMBR  .  •  .         22, 25 

FrioateerB'  Must  haw  a  lawful  commission— <])ur  lew.  Mag- 
net, and  others  312 
Prixe  Agents  and  Captors — ^Tfaeir  power  over  prizes  and  proceeds 

before  condemnation,  considered H b rk  cue r,  C^itrc^    1 28 

'  Mot  entitled  to  have  prize  goods  deposited  in  their  own  pri- 

vate stores-^— La.  Mekcbo  ,  219 

'       The  province  law  of  attaching  the  goods  of  absconding 
debtora,  no  excuse  for  their  not  paying  unclaimed  shares 
to  GreentoicA //(Mpt/aJ-«-~BBRMUDA        •        •         .        231 
Prae— Forfeited  to  His  Majesty  for  misconduct  in  captors 
«— —  Am  itiling,  before  condemnation,  &c.-^— La  Rezne  des 

Agues  •       '      0 


INDEX. 

/>f|2e— Taking  away  a  prize  from  the  custody  of  the  manbal— ^ 

Cossack  .  .  •  •  -       513 

■  Court  of,  in  a  neutral  country,  cannot  deliver  on  bail»  with- 

out  the  consent  of  owners— hi ibbbrt,  Haynei  .    40 

;  before  condemnation,  is  a  trust,  and  cannot  be  alienated, 

without  the  consent  of  all  parties,  or  unless  perishable. 
The  king  has  no  vested  right  till  condemnation. 
The  king*s  officers  and  boards  of  service,  have  no  right  to 
purchase  where  other  peiisons  have  not  3  and  have  no 
pre-emption  where  sales  can  be  made. 
Cases  of  public  necessity  for  defence  of  the  country  form 

an  e^iception Curlb w.  Magnet,  and  o/^«  •    312 

Praej— detained  upon  the  declaration  of  war  by  the  United  States, 
and  under  the  order  in  council,  31st  July,  1812,  and 
ultimately  condemned  to  the  king,  jttr«  corona,  as  having 
been  taken  before  the  order  for  reprisals,  could  not  be 
sold  or  bailed,  without  an  authority  from  the  king,  unless 
in  a  perishable  state. 
Measures  taken  for  their  preservation— —Petition  of  Sir 
John  Watren,  he,  •  •  .  •        32j^ 

-- —  Proceedings  respecting  the  agents  appointed  by  the  crown^  to 

receive  them Snook'i  petition,  &c.  .  .        427 

*— -  Taken  before  the  order  for  reprisals,  13th  October,  18] 2»  not 
given  to  the  captors  by  the  order  for  distribution-*— 
MalcoHm,  Jordan  ....        379 

*   ■    ■  Taken  under  commissions  from  the  governor  of  a  province, 
-without  a  warrant  from  the  Admiralty,  not  given  to  the 
captors,  by  the  proclamation  for  distribution— -^-Little 
Joe,  1st  case  •  .  •  .  •     382 

Proper*!^— Enemy's  covered^— Vewxjs,  Oakford  .  .12 

forfeiture  of  property  connected  with 
It— ...Hehkimbr  •      17 

■  American,  concealed  as  Spanish,  in  the  slave  trade-^^LA 

Merced,  Echeveria  ....      26s 

R. 

Ransom — ^When  justifiable,  under  the  prize  act— —The  Favvt 

and  the  PtouoH  Boy  ....     554 

Ransom  Jet — ^22  Geo.  HI.  chap.  25,  and  the  clauses  in  the  prize 

acts,  relating  to  ransom,  extend  only  to  vessels  capturad 

in  war,  not  to  those  seized  for  other  cause8-^-«>PATB|OT, 

Reardon  .  .     .       •  950 

Registrar — ^Entitled  to  5   per  cent,  npon  the  gross  amount  of  all 

the  money  paid  into  the  r^try— Hixam,  Orme        .    583 
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Sali^—Of  a  vessel,  proved  fraudulent-*— Gvstava^  Swenbeftg      .    567 
Salvoj^&^l^T  rescue  by  the  crew,  one-stxth.    Kind's  Ships  noi 
^  iiititled  to,  for  pertormiiig  their  ordioary  duty— —  IVal- 

XER,  Clarke  *  •  .  «  •       10& 

•• Enemies  iiroperty  protected  by  a  Ikenoe,  liable  to  pay  sal- 
vage for  services  rendered  by  Britiih  sb  ips 
None  due  for  rescuing  a  vessel,  which  had  been  aeias^d  for 
a  breach  of  the  laws  of  its  own  eoonirj-— AsiGAiiy 
Johnson  •  •  •  .  •  355 

Slave  rra(fe— Ao  American  vessel  oonderoned        La  Mvkcbd,. 

Echeveria  •  .  «  .  ,  205 

•—  Not  necessary  to  have  slaves  on  board,  it  is  sufficient  if  the 
trade   is  incipient,  profrressive,  or   complete  $  aiay  be 
proved  by  the  nature  of  the  vessel  and  cargo,  in  opposi- 
tion to  the  positive  oath  of  th{ '  itoter— -ScviHtv^ 
Bsitdfo^  .  •         "  ,  .  .084 

T. 

Troifr— Between  enemy'sports, by  order  in  council,  ^th  January, 
I8O7.  Intention  not  suAcieat,  must  be  caught  between 
the  port^-— Express,  Batket  •  .  .    292 

Treaty^Jmeriean.  Vessels  may  go  to  supply  with  necessaries  the 
vessels  employed  in  fishing,  upon  the  coasts  of  Labrador 
^Famb  ...  .  .  .  95 

——  A  complete  dissolution  of  aN  contiexion  between  the' King  of 
€ireat  Britain,  and  his  former  subjects  in  the  Colonics 
— ^-Providencb  .  .  .  I8O 

Jredty — Swedish,  1661  •  Passport  not  l}eipg  accoidiug  to  the  form 
there  prescribed,  a  v^^sel  restored,  but  claimants  con- 
demned in  costs    i  *"Stock HOL M,  Chaplain  .  379 

— •  /dem.— — GusTAVA,  Swenberg  ..  .  ,  Ml 

V. 

Vice  Admirab-^Their  powers  and  history ;  cannot  issue  letters  of 

loarque—— Little  Job,  Falrweather  382^  394 

w. 

ff  or*— JDoei  not  exist  till  aatfaorifed  by  His  Majestyw-r-DARx^ 

Ramage  .  •  .  .  •  3(U 

.*-*—  Property  found  in  the  country  at  the  ccNnmeDOf^ment  of  a 

war«  not  liable  to  be  sei^  •  «  «  ibid^ 

FINIS. 

W.  HMdtiM^  Mater,  CbK^nr  Tu<  DoVftte  UiU,  Lobdoa. 
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